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Evidence  of   j^  ^  ^«  <'-'ot  j  „  \>  ^^^  MaU^ 

^th  piaster    ^jaa    a   g/r^  fr  «*(?/» H-av  under  f^"^'  ^^««^ 

girdeTs  reatea  "^^  fell  Tiv,       '"^'^ffe  ~J;,-„  """er  a  ra//^  **. 

ex.tn^nati^^^f'•'^  i«JU.^"tt'"^  ^Pofonfr^.^  ^.^^^^i'^^^-r  ,. 

VOL  *      *"•*  in  ua«  *V     ''"Ha  ,^  '  *  '^''^  A***  passed  /„„      "''  ""e  of  /»;     -- 
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plaintiflf,  a  rule  waa  obtained,  pureuant  to  leave,  to  enter  a  nonsuit,  on  the 
ground  that  there  was  no  evidence  of  negligence  to  leave  to  the  jury :  — 

Hdd,  aflfirming  the  judgment  of  the  Coiiri  of  Queen's  Bench,  that  the  defend- 
ants were  bound  to  use  due  care  in  keeping  ^e  bridge  in  proper  repair,  so  as 
not  to  injure  persons  passing  along  ihe  highway,  and  that  there  was  evidence 
from  which  the  jury  might  infer* negligence. 

Appeal  by  the  defeflidants  from  a  decision  of  the  Court  of 
Queen's  B'eact  discharging  a  rule  to  enter  a  nonsuit,  on  the 
[*  760]  *  ^ound  that  there  was  no  evidence  of  negligence  to  go  to 
.tai^guiy. 

The'.decla'ration  stated  that  the  defendants  were  possessed  of  a 
certain  bridge  over  a  certain  road  and  public  highway,  whereby  it 
•  bqCa\ne  and  was  the  duty  of  the  defendants  to  maintain,  uphold, 
'fence,  and  keep  in  repair  the  said  bridge,  so  that  the  said  bridge, 
or  any  of  the  materials  of  which  it  was  constructed,  should  not  be 
injurious  to  or  hurt  any  person  passing  under  the  said  bridge,  and 
that  they  so  negligently  and  unskilfully  maintained,  fenced,  and 
kept  in  repair  the  said  bridge,  and  the  materials  of  which  it  was 
composed,  that,  by  reason  thereof,  while  the  plaintiff  was  lawfully 
passing  under  the  said  bridge,  a  portion  of  the  said  bridge,  and  of 
the  materials  of  which  it  was  composed,  fell  down  and  struck  the 
plaintiff,  whereby  the  plaintiff  was  injured,  &c. 

Plea,  not  guilty ;  and  issue  thereon. 

At  the  trial  at  Westminster,  at  the  sittings  after  Michaelmas 
Term,  1869,  before  Hannen,  J.,  it  was  proved  on  the  part  of  the 
plaintiff  that  on  the  20th  of  January,  1869,  whilst  passing  along 
the  Blue  Anchor  Road,  Berraondsey,  which  is  a  public  highway 
running  under  the  defendants*  railway,  a  brick  from  a  perpendicu- 
lar pier  on  the  right-hand  side  of  the  bridge  fell  upon  his  shoulder, 
inflicting  certain  injuries  which  prevented  him  from  working  for 
a  considerable  period.  It  appeared  that  iron  girders  rested  upon 
the  pier  in  question,  and  that  the  plaintiff  was  two  or  three  feet 
from  the  wall  when  the  brick  struck  him.  The  brick  was  pro- 
duced in  court,  and  the  plaintiff  stated  that  he  showed  it  to  the 
station-master  immediately  after  the  accident.  He  further  stated 
that  on  a  subsequent  occasion  he  had  fitted  it  in  the  hole,  and  at 
that  time  he  saw  several  other  places  from  which  bricks  had  fallen 
out  since  the  accident.  Before  plaintiff  was  struck  he  heard  a 
train  pass,  but  did  not  see  it.  It  was  proved  that  the  bridge  and 
railway  had  been  used  for  upwards  of  three  years. 


Attbe  <:^1*'^^.'**  *^®  Plairxtiff^ 


counsel  ^     ^^^c». 


_      t>l3.«^t    there      w^      ^o     evikeuO^   ^*  ^^^^e^t^^ 
jTXciS^    stated    l^e     sho^xld    (^if  nec^^^^^)  ^^as^ 

TbedefeQa.a^»«>s    conns^l     tlxen    ocdled  tbe  statioi^-^^ 

^tnesses  t>o    X>x-ove  that  tti«  briok  never  stt^^^^  the  >"      ^ 

hisiBJuri^s  ^^«^®^^^Sg«^stt>«<i  ;     oxxeotthese,abua^^ 

Webb,*v^l:^o  oocasionally  «iicLi>loye<i  theplaii^tifif,b^^^^ 

npon  cToas-^^^-'^i^atiorx     -w^tLettier  he  knew  the  bri^^ 

he  did,  t>Txt>    that   he     lxa<i     not      reoently  seen  it;     ^^^ 

amiaatioTx   tlx©  witness    'W'etb'b    stated  that  he  often     ^^^"^ 

line  hut  Ixad  never  ixotiood    any  thing  the  matter  ^ffri^^ 

Thelea-rned    Judge     let  ft     the     qnestion  to  thejixx-X^  ^ 

believed  tlxe    plain tifiTs    ox-     defendants'  account  as  to  tl 

oi  the  accident  ;  and    he    took    their    opinion  specially  b^ 

they  thoixght    there    iw^as    lieglig^ence    on  the  part  of   th& 

either  in  the    eonstmction    or    maintenance  of  the  bridg 

^  the   defendants,  in     case     the    Jury   found  there  was 

liberty  to  move  to  enter  a  nonsuit. 

Theju-xy  found  that   there  uv^as   neg-ligence,  and  gave  a 
the  plaintiff ,  ^th   JBSS    damages. 

A  rule    was  obtained    accord ing'ly,   "which  the  Court    c 
Bench  discharged  (T^   It.  5  Q.  13.   4ilJ)- 

Lopes,  Q.  C.  (Joyce  Tvith  him^,    for-  the  defendants,  used 
arguments  and  cited  the  same  cslsgs  as  in  ^^^  Court  helow  i 
in  addition,  Blythyr.   :Bi.irminghctTn.    Tf^^x^teT^orka  Co,^  H^^^'  ^ 
J.  Ex.  212     (18  R.  C.    621),  and  Ii2/4^^^^  v.   Wombwell,  L.  r' 4 
Murphy,    for  the  plaintiflf,  was  not  aB>lled  upon. 

Kelly,  C3.B. —  W^e  are  all  agreed  that  ^J^^  J^^g^ent  of  the  < 

Bench  inixst  be    aflarraed.     The    deala ration  alleges  a  duty 

defendants  to  maintain  and  keep  in  reps^irthe  bridge,  so  that  a 

it  nor  any    of  the  materials  of  whiob  it  was  constructed  shot 

injurious  to  any    person  passing   under  it.     It  is  not  necessa 

consider  w^hetlier    any  duty  was   imposed   upon   the  defendant 

statute  ;  the  defendants  were  under    the  common-law  liahiUt 

teep  the  hridge  in  safe  condition  for  the   public  using  the  high 

to  pass  nxider  it.     The  declaration  charf^es  that  the  defendants  > 

gniUy  of  negligence  ;  and  there  can    be  no   doubt  that  it  was 

duty  of  the  defendants,  who  had  hnilt  this  bridge  over  the  high. 


X/Q  take  such  care  that,  where 


can 


y^  reasonably  avoided 
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safety  of  the  public  using  the  highway  should  be  provided 
[*  762]  for.     The  question,  therefore,  is,  whether  there  *  was  any 

evidence  of  negligence  on  the  part  of  the  defendants  ;  and 
by  that  we  all  understand  such  an  amount  of  evidence  as  to  fairly 
and  reasonably  support  the  finding  of  the  jury.  The  Lord  Chief 
Justice,  in  his  judgment  in  the  court  below,  said  res  ipsa  loquitur, 
and  1  cannot  do  better  than  refer  to  that  judgment  It  appears, 
without  contradiction,  that  a  brick  fell  out  of  the  pier  of  the  bridge 
without  any  assignable  cause  except  the  slight  vibration  caused  by 
a  passing  train.  This,  we  think,  is  not  only  evidence,  but  conclu- 
sive evidence,  that  it  was  loose ;  for  otherwise  so  slight  a  vibration 
could  not  have  struck  it  out  of  its  place.  No  doubt  it  is  humanly 
possible  that  the  percussion  of  the  iron  girder  arising  from  expan- 
sion and  contraction  might  have  gradually  shaken  out  the  mortar, 
and  so  loosened  the  brick;  but  this  is  merely  conjecture.  The 
bridge  had  been  built  two  or  three  years,  and  it  was  the  duty  of 
the  defendants  from  time  to  time  to  inspect  the  bridge,  and  ascer- 
tain that  the  brickwork  was  in  good  order  and  all  the  bricks  well 
secured.  If  there  were  necessity  for  other  evidence,  the  case  is 
made  still  stronger  by  the  evidence  of  the  plaintiff,  which  was 
uncontradicted  on  the  part  of  the  defendants,  that  after  the  acci- 
dent, on  fitting  the  brick  to  its  place,  several  other  bricks  were 
found  to  have  fallen  out  The  judgment  of  the  Queen's  Bench 
must  be  affirmed. 

Martin,  Channell,  and  Cleasby,  BB.,  and  Willes,  Byles,  and 
Keating,  JJ.,  concurred.  Judgment  ajirmed. 

Tarry  v.  Ashton. 

1  Q.  B.  D.  814-320  (s.  C.  45  L.  J.  Q.  B.  260,  34  L.  T.  97,  24  W.  R.  581). 

[814]  Negligence,  —  Nuisance  to  Highway.  —  Duty  of  Person  hanging  a  Lamp 

over  the  Highway, 
Defendant  became  the  lessee  and  occupier  of  a  house,  from  the  front  of  which 
a  heavy  lamp  projected  several  feet  over  the  public  foot-pavement.  As  plain- 
tiflf  was  walking  along,  in  November,  the  lamp  fell  on  her  and  injured  her.  It 
appeared  in  evidence  that  in  the  previous  August  defendant  employed  an  experi- 
enced gasfitter,  C,  to  put  this  lamp,  &c.,  in  repair.  At  the  time  of  the  acci- 
dent a  person  employed  by  defendant  was  blowing  the  water  out  of  the  gaspipes 
of  the  lamp,  and  in  doing  this  a  ladder  was  raised  against  the  lamp-iron  or 
bracket  from  which  the  lamp  hung,  and  on  the  man  mounting  the  ladder,  owing 
to  the  wind  and  wet,  the  ladder  slipped,  and  he,  to  save  himself,  clung  to  the 


.  c.  voi^ 


SEOT*. 


II. 


ciucumsta^ 


cT^s  mpL^^^ 


U^3^' 


B.T^. 


out  that  tUo 


ou  of  repair     ^>~«gl»    «e«er«l     d«c«y,  i>«t  ^^t  t^  the  ko^  ^X, 
U«tthei«x«-«^*«*«  <«"««  of   tho  f^/^f  t^e  lamp  ^«  the   ^^*^«f 
but  that,  i^    *^®^^T?^  **'^*"*     ***   ««°^   repair,  t^«  8^Ppi*»^ 

tla«.t  the  plaintiff  wa«  entitlea  to  the  verdict    By  J^*^; 


Betd,  tlaa.*  x««  pxainiut  wa«  entitlea  to  the  verdict    By^^'^^ 
on  the  groU-XEa,   that  if  a.  i>«rsc>K»     ma.inta.in8  a  lamp  projecl**'^  ■ 
bis  own   i>iaiTposes  It  is  his  deity  to  xxiaintoun  it  bo  as  not  tt>  ^^^ 
tbe»pa«»«*»«®™'    and    if    it  C5a»,use.s    Injury  owing  to  wan*   *^' 
noaaswef  on    hia   pa.i-t  tlia.1;    l»o    bad    exnuloved  a  comnete^*    ^ 


foth» 


totUe»pa»»«*^^^^5    aria     ir    it;  c»,u8os    injury  owing  to  wan*    ^^ 

^  no  answer-  on    his   pa.i-t;  t^li&t;    Iio     bad    employed  a  competo^*  . 

repair  it.      :By  Bi^CKLBrrM^,  J.,  oxi  tlio  ground  that,  under  tH^  ^^' 

^y^^itwajB  aliovimtliat:  aerfends^xit;  kne^vir  that  the  lamp  wan t;ed 

, ..  —„«  i^is  duty,  tlieT-efc>r-o,   -to   put;  ft   in  reasonable  repair,  » 

liskving  failed    tx>    do    so,    aefendAiit  was  liable  for   tho 


>    aefendAiit  was  liable  for 


r 
an 


©mpio^®^    lia.ving  failed    to    do 
tbebteaclx  of  dnty. 

Dedaxation  tliat>  defoixcianfc  wa.s  possessed  of  a  d3 
premises,  a.Ti<i  of  ct  l3,inj>  projeofcing  from,  and  fast^ 
messuage  and  premises,  and  o^rerliarigiiig  a  public  hig 
defendanti  conducted  liimself  so  negligently  and  unskilf 
managemeTit  and  xnadn.t>eiiaoce  o£  tliG  lamp  and  of  the  r 
conveyed.  t.lie  gas  to  tJtxe  lamf>,  and  in  suflfering  the  saiiK 
of  repair  and  insecTix-o,  and  in  and  about  certain  repairs  ^ 
being  don^  on  tlie  lamp-iron  ojt  bracket,  and  pipes,  and 
fully  and  improperly  omitted  to  take  ™^^Q8  to  prevent 
from  fallixig  upon  persons  passing"  Belong  the  highway 
them  wairx^ng  in  that  behalf,  that  by  reason  of  the  prej 
lamp  fell  down  upon  the  plaintiff  ^^^  ^^^"^^  her  as  she  ^ 
fully  pa-ssing  along  tlie  highipray- 

Second    oounb  :     Tliat  defendant  ^^^  possessed  otameasu, 

premises  immediately  adjoining  tfae  P"Wic  iiigh way,  and 

projecting  from  and  fastened  to  the  jn ess uage  and  premises, 

hanging  tlxe  highway  ;  and  defendant  wrongfully  suffered  the 

and  the  lu.mp-iron    ox  bracket  which  supported  the  same  to  be 

and  continne  to  t>e  in  an  insecure  sta^  ^^/^  ^^^  ^^  repair,  so  as 

dangexoxis  to,  and  likely  to  fall  upon  and  injure,  persons  passing  i 

the  highway;   and  plaintiff,  as  she  was  lawfully  passing  along 

Ivighvay ,  ^as  stxuck  by  the  lamp   which  fcU  "Po«  ^^^  injured 

P\ea8  :  Not  gnilty ;  and  that  defendant  was  not  possessed  oi 

^Tetaises,  as  alleged.     Issue  joined. 


of 
aG< 


KEGUGENCE. 


Va  10.-1^7  ▼.  Aihtan,  1  0-  B.  D.  816,  810. 


At  the  trial  before  Quain,  J.,  at  the  sittings  in  London  after 
Easter  Term,  1875,  it  appeared  that  the  plaintiff  was  walking  along 
the  Strand  in  front  of  the  defendant's  house  on  the  afternoon  of  the 
16th  of  November,  1874,  when  a  large  lamp,  which  was  suspended 
from  the  front  of  the  house  and  projected  several  feet  across  the 
pavement,  and  weighed  40  lbs.  or  50  lbs.,  fell  upon  her  and  injured  her 
severely.  At  the  time  of  the  accident  a  man  named  Weaver, 
[*  316]  in  the  employ  of  the  defendant,  was  engaged  *  blowing 
the  water  out  of  the  gaspipes;  he  had  raised  a  ladder 
against  the  lamp-iron  or  bracket  from  which  the  lamp  hung,  and, 
the  afternoon  being  wet  and  windy,  on  Weaver  mounting  the 
ladder  it  slipped,  and  he,  to  save  himself  from  falling,  caught  hold 
of  the  lamp-iron ;  this  shook  the  lamp,  and  its  fastenings  broke,  and 
it  fell  on  the  plaintiff.  In  the  August  previous,  the  defendant, 
having  lately  come  into  occupation  as  tenant  of  the  house,  and 
knowing  the  lamps,  &c.,  to  be  of  some  age,  employed  Chappell,  an 
experienced  gasfitter,  to  examine  them  and  put  them  in  thorough 
repair.  But  on  examination  of  the  lamp  after  the  accident,  it  ap- 
peared that  the  breakage  was  caused  by  general  decay  under  the  cup 
and  ball,  which  connected  the  lamp  with  the  lamp-iron  or  bracket 

The  jury  found,  that  there  was  no  negligence  on  the  part  of  the 
defendant  personally,  nor  on  the  part  of  Weaver ;  but  there  was 
negligence  in  Chappell,  "  the  defendant's  servant"  That  the  lamp 
was  out  of  repair  through  general  decay,  but  not  to  the  knowledge 
of  the  defendant  That  the  immediate  cause  of  the  fall  of  the  lamp 
was  the  slipping  of  the  ladder ;  but  that  if  the  lamp  had  been  in 
good  repair,  the  slipping  of  the  ladder  would  not  have  caused  the 
lamp  to  fall.    And  they  assessed  the  damages  to  j£40. 

On  these  findings,  a  verdict  was  entered  for  the  plaintiff  for  £40, 
with  leave  to  move  to  enter  a  verdict  for  the  defendant,  or  a  non- 
suit, if  on  the  findings  of  the  jury  the  Judge  ought  to  have 
nonsuited,  or  directed  a  verdict  for  the  defendant. 

A  rule  having  been  obtained  accordingly, 

A.  Collins  and  Poulter  showed  cause.  It  must  be  admitted  that 
Chappell  was  not  the  defendants  servant,  as  the  jury  have  taken 
upon  themselves  to  find;  but  that  is  quite  immaterial  The 
second  count  charges  in  effect  a  nuisance,  and  the  defendant,  with- 
out any  knowledge  or  negligence  on  his  part,  was  liable,  on  the 
other  facts  found  by  the  jury,  for  a  nuisance.  In  Quannan  v. 
Burnett,  6  M.  &  W.  499,  510,  Parkb,  B.,  in  delivering  the  judgment 


rule  o£  \»r^ 


'lut^.«?i«^««~bii^^;^v.e  ^^^'''f^^i, ^^ 


chattels     ax*a  witlx' fixed  i'^T'^y  Lo9>^^ 


of  fixed  p3roI>c*ty,  he  *    ixxxast    fcai:e  catetl^^tHs  pf  .^^^ 
-    ^,,      managed    that     otlxex  peisoft^  ^  »^*' 


-v^l3.^t;her  hi 


and  that,  ^w-Jcx^-xxo^  xax3     l>roi>^rty  l>e^ managed  by  1^^ 
servants,     ott     toy   contraoto:rs     Awritli    hiiu   ^^  their 
injuries  are    ixi  the  nature   of   xxviisanoes."     lu  £^^- 
Bayin.  856,     1   Salk.  356,  xxoixx.     -Z2e^.  v.  iTaWs,  the 
abouae   ^wras     Beld   liable,   as   tho    occupier,  for  sufif^^^ 
such  a  dilapidated  st>at^   as   to  l>€fc  dangerous  to  the    P^ 
the  adioin-ing  highway,         ^Tliat  is  precisely  this  cae^- 

^Bla.ck:»xjkJ^,   J. "Was     the     lamp  in  such  a    &t»ti 

nuisaiic®*   if    »o,  was    it    to    tlxe    knowledge  of  the   defa 
It  turned  out  to  l>e   in.   a  daia^erous  state,  though  na^ 
ao.    Kuovrledge   on      ttk«    part    of     the    occupier  is  imn 
jlesf.  V.   SUjpKens,  L,.     Xt.    X    Q.     IB.    702,  the  owner  and   ac 
slate  quarry,  worked    for  liis    profit    by  his  ageuts,  waB 
for  a  nixiaance  caixsod    l>y  tlie    aots    of  the  workmen,  fcl 
i^ithout  liis  "kno^irlecige   and    oontraiy  to  his  general  orde 
Medley,  6  C  &  P.  2d 2,  is  to  tho  same  eifect     Barnes  v. 
B.  392,  19    1.  J.  O.  I^.    195,  and    .S'ct.dUy  v.  Taylor^  j^  K. 
are  siioilar  cases  of  civil  actions. 

[Blaokbxjbn,  J. The  defendants  there  had  kjiowIed« 

InffcAttrd  V.  SrrvitTv,  10  C.  B.   C^N'-  S.>  470,  the  occupier  ^i 
was  held     liable   for    injury  ocLVLS&d'    by  the  trap  of  the  c< 
belonging     to  the    premises  being-    riGgligently  left  open,  uc 
own  ser\rci,nts,  bnt  l>y  the  servants   of   the  coal  merchant 
a  strongejr   case  tlian  tlie  present.        .Sole  v.  Sittirighourne  jg 
H.  &  N.  4rS8, 30  IL..  J.  Ex.  81,  shows  that  where  there  is  a  dul 
perforiaedi,  the  person  on  whom  it  H^^  cannot  get  out  of  the  2j 
for  the  l>x^ach  of  tliat  duty  by  sho'vv^i^g  that  the  breach  was 
servants  of  a  competent  contractor,   whom  he  employed  to  p^ 
the  duty.       If  a    man  for  his  own    purposes  bangs  up  a  thij,^ 
position  t.o  be  dangerous  if  not  kept  in  good  repair,  he  must  ht 
in  good  repair  at  bis  peril.    Fhtcher  v.  Hylart^,  L.  R.  3  H.  L. 
Uclntyre,  Q.    C,  and  Darling,  in    support  of  the  rule.     The 
teudaiit  has  been  guilty  of  no  nesligence. 

•  \I.TJSH.  J.  _  Neghgence  is  a  relative  term.    The  question  [* 
U,Nvhat  is  the  duty  of  a  person  who   bangs  a  thing  over 
the  highway  l'\ 
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Ko.  10.  ~  Tkctj  y.  Aiktan,  1  Q.  B.  D.  818,  819. 


To  take  reasonable  precautions  that  it  is  in  a  safe  condition  by 
being  kept  in  good  repair.  This  the  defendant  has  done ;  he  did  all 
he  could  by  employing  a  competent  person  to  repair  it  in  August. 
He  is  not  answerable  for  this  person's  neglect.  In  none  of  the 
cases  cited  was  the  defendant  held  liable  where  he  had  no  knowl- 
edge or  means  of  knowledge  of  the  improper  state  of  the  thing. 
Here  the  defendant  employed  Chappell  to  put  the  lamp  in  repair, 
and  for  all  that  appeared  it  was  perfectly  safe.  Nichols  v.  Mars- 
land,  L  R.  10  Ex.  255,  has  qualified  Fletcher  v.  Rylands  ;  it  was 
there  held  that  the  defendant,  having  taken  all  reasonable  care 
in  damming  up  the  water  on  her  land,  was  not  liable  for  its  escape 
owing  to  causes  beyond  her  control 

[QUAIN,  J.,  referred  to  Francis  v.  Cockrdl,  L  R  5  Q.  B.  184, 501.] 
That  was  a  case  of  contract.  In  Searle  v.  Laverick,  L.  R  9  Q.  B. 
122,  that  case  was  distinguished,  and  it  was  decided  that  such  a  kind 
of  warranty  as  was  held  to  exist  in  Francis  v.  Cockrell  was  not  to  be 
extended ;  and  the  defendant,  a  bailee,  was  held  not  to  warrant  the 
absolute  security  of  a  buUding  in  which  the  plaintiff's  carriage  was 
put ;  and  not  to  be  responsible  for  the  negligence  of  the  builder 
whom  he  employed.  Neither  can  the  defendant  here  be  held  respon- 
sible for  the  negligence  of  his  gasfitter,  it  being  admitted  at  the  trial 
that  Chappell  was  a  competent  and  proper  person  to  employ. 

Blackburn,  J.I — I  desire  to  decide  nothing  beyond  what  the 
circumstances  of  the  case  require ;  and  on  the  facts  of  the  case,  I 
am  of  opinion  that  the  plaintiff  is  entitled  to  keep  the  verdict  It 
appears  that  the  defendant  came  into  occupation  of  a  house  with 
a  lamp  projecting  from  it  over  the  public  thoroughfare,  which 
would  do  no  harm  so  long  as  it  was  in  good  repair,  but  would 
become  dangerous  if  allowed  to  get  out  of  repair.  It  is  therefore 
not  a  nuisance  of  itself.  But  if  the  defendant  knowingly  main- 
tained it  in  a  dangerous  state,  he  would  then  be  indictable 
[*  319]  for  the  *  nuisance.  This  much  is  clearly  decided  by  Reg, 
v.  Watson,  2  Ld.  Raym.  856,  1  Salk.  356,  for  the  defend- 
ant was  there  held  liable  for  not  repairing  his  house,  which  was  on 
a  highway,  and  was  ruinous  and  like  to  fall  down,  on  the  ground 
that  as  occupier  he  was  bound  to  keep  the  house  so  as  not  to  be  a 
nuisance.  As  I  have  said,  I  do  not  wish  to  decide  more  than  is 
necessary;  and  if  there  were  a  latent  defect  in  the  premises,  or 
something  done  to  them  without  the  knowledge  of  the  owner  or 


Xl3Ca___!f^XI C1ROUM8TA50^^ 


IMPLTO^O 


u^*^^^ 


^.B.  *!«,»«»• 


\5^  \vao- 

lX<3.    be    liable.         ZB^t  if   ixe  did  ^now  o^    ^^\ 
premises     in    r»xAAT.  1»®  wottl^ 


be 
the 


I  douDt 

occupier  V9^c>^ 

neglect,  to     X>^*^    \"^    P^^^ises     in     oxdex,  ^^  ^oui--    j,el 

ouldbe  Tresr>«^sible  to   this   extent,  that  ^  soon  a.^^       -^^ 

he    -veovild  be    bound     to    i^^it  the  premises   ^^"^  ^^ 

o 


W01 

danger 


l>-u.t  the  ptenuses 
theindo^^-         ^^  ^1»^    t,lie     ooonpier  ^ouldbe  boui^' 
things  lil$:o      t>his   lattip      x^ill     xxltimately  get  out   cp^ 
occupier,  there    would    "be    a   dnty   oast  upon  him  fro^ 
^  iuvestiga-t^e     the    stctte    of     the     lamp.    If  he  did     i^^ 
tbete  were    a    latent    defeot     xpehich    lie  could  not  dii^^^ 
vrhether  he  -wroiald  be  liahle  ;     t>nt  if  hie  discovers  the   defi 
not  cute  it,  or  if  he  did   not   disoo^v^er  what  he  ought  on  i^ 
to  have  discovered,  therx     I     think    lie   would  clearly  be 
ioT  the  conseq^ixences. 

^oNV  in.  tbe  present  oa.se   there  is  ample  evidence  that^ 
the  deietidant   was    ai^are    tliat   tlie    lamp  might  be  gett 
TepaiT,aiid,  it  being  his   dn.ty  to  pxzt  it  in  repair,  he  empIoX' 
to  do  so.       "We  mnst    assnrae,   I     think:,  that  Chappel]  waf 
person  to  employ  ;    and  I    maj'  obaGirvG   that  he  was  clear  J 
defendant's  servant,  as  tlie  jury"  say,  but  an  independent  c< 
But  it  was  the  defendant's  duty   to  zi2aJs:e  the  lamp  reasoni 
the  contractor  failed    to    do   that  ;    and    the  defendant,  ha 
duty,  has    trusted    the     fulfilment   of    tbat  duty  to  another 
not  done   it-     Therefore    the  defendant    ^^  ^ot  done  hig  j, 
he  is  liable    to  the    plaintiff  for  tlie    consequences,     ft  ^^^   ^ 
to  have  the  lamp  set  right;  it  wets  not  set  right 
The  rul^    must  be  discharged. 

♦Lush,    J.  — Tlie  question  is,  wfaat  is  the  duty  ot  a  per^  p 
son  having     a  lamp    projecting  from  his   premises  over  the 
highway  for  his  own    purposes  ?      Is  it  bis  duty  to  maintain  it 
safe  state  of  repair,  or  only  to  employ  ^  proper  person  to  p^t  . 
repaiTl       Surely    tlie    mere  statement    is   enough  to  show  that 
duty  must    he  in    the  first  proposition.      ^  person  who  puts  uj 
continues  a  lamp    in    that  position   puts    the  pnhhc  safety  in  pe 
and  it  is  Yiis  duty  to  keep  it  in  such  a  state   as  not  to  he  dan^ 
oxxs;  and  he  cannot  get  lid  of  the  liabUity  for  not  having  so  k 
it  \>7  raying  he  employed  a  proper  person  to  put  it  in  repau:. 
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QuAiN,  J.  —  I  am  of  the  same  opinion.  What  is  the  duty  of  the 
defendant  under  the  circumstances  to  the  public  ?  He  is  a  man 
who  puts  up  or  maintains  a  lamp  always  projecting  from  his 
premises  over  the  pubUc  footpath,  and  it  is  his  duty  to  keep  it  in 
such  a  state  as  not  to  prejudice  the  public.  In  Meg.  v.  Watson,  2 
Ld.  Eaym.  856,  1  Salk.  356,  "  It  was  adjudged  that  the  defendant, 
as  tenant  at  will  only,  ought  to  repair  the  house,  so  that  the  public 
be  not  prejudiced  by  the  want  of  repairs."  So  here  the  duty  of 
the  defendant  was  to  keep  the  lamp  in  repair,  so  as  not  to  let  the 
public  be  prejudiced.  It  is  quite  clear  on  the  facts  that  the  plain- 
tiff, one  of  the  public,  has  been  prejudiced,  and  the  defendant,  in 
answer  to  this  charge  of  a  breach  of  duty  to  the  public,  cannot  be 
allowed  to  ride  off  by  saying,  I  employed  a  competent  person  to  do 
the  repairs,  and  it  is  his  fault  that  they  were  not  properly  done. 
No  case  in  favour  of  such  a  proposition  has  been  cited  for  the 
defendant ;  and  it  seems  to  me  there  is  good  reason  why  it  cannot 
be  found.  I  am  clearly  of  opinion  that  the  defendant  was  bound 
to  maintain  the  lamp  in  a  proper  state  of  repair,  so  that  the  public 
should  not  be  prejudiced  by  his  neglect ;  and  he  is  liable  to  the 
plaintiff  for  the  injury  she  has  sustained,  owing  to  his  breach  of 
duty.  Bide  discharged. 

ENGLISH  NOTES. 

In  Barnes  v.  Ward  (1850),  9  C.  B.  392,  19  L.  J.  C.  P.  195,  14  Jur. 
334,  2  C.  &  K.  661,  the  defendant,  being  possessed  of  land  abutting  on 
a  public  footway,  in  the  course  of  building  a  house  on  the  land  exca- 
vated an  area,  which,  by  the  negligence  of  his  work-people,    was  left 
unfenced.     A  woman  lawfully  passing  along  the  way  in  a  dark  night, 
without  negligence  of  her  own,  fell  into  the  area  and  was  killed.     It 
was  held  that  her  husband,  as  administrator  in  an  action  for  the  bene- 
fit of  himself  and  her  infant  children,  was  entitled  to  recover.     "Mauls, 
J.,  in  delivering  the  judgment  of  the  Court,  said  (9  C  B.  420) :   **  It 
appears  to  us,  after  much  consideration,  that  the  defendant,  in  having 
made  the  excavation,  was  guilty  of  a  public  nuisance    ^^^^  though  the 
danger  consisted  in  the  risk  of  accidentally  deviatinfij  ^^^^°^  ^^^  road{ 
for  the  danger  thus  created  may  reasonably  deter  prvi  A^^^  peraonB  irom 
using  the  way,  and  thus  the  full  enjoyment  of  it   v      |ib^  ^ubUci  \ft,  la 
effect,  as  much  impeded  as  in  the  case  of  an  o^^«        ^^  ivvi\Ba.xvc^  ^  * 
highway."     So  in  ffadley  v.  Taylor  (1865),  L.  J^  ^?^-  ^*  ^^'  ^^  ^"^^^ 
(N.  S.)  979,  13  L.  T.  368, 14  W.  K  69,  the  occu^^         P^  wixxxAii^^sW 
warehouse,  with  an  unfenced  "  hoist-hole ''  withix.  i^^     ^evi  vw2w&  d  % 


public  way* 


^^o  ieW  i^^ 


ful«ct«£a  »*" 


HigWay  ^^^^;_:;0it>ft 


*^    highway   a*  xxi^^. 
arfcy  abutting  on 

the  owner  of     *^%  P^^!*'*^    **—   »     d^ty  cast  ^^"^  ^^"^^ 
^^^esaw^u^®    o«  tho  danger   to    t^^^    step.  *<>  P*«v«»»** 
coming »»o"-^"^*=^   of  injur jr   to  tlxe    i>xi-blic     S^^^rton^- 
69  li.  T.  61.- 
In  Bro*<A.«<y<»**«   '^-      *i^«i^««o»».     (1889),   5  Times  Eep' 
biougVi-'fc      "*>y    a    persoxx       -wlio      -was    hurt    in    co» 
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ijonp^a*®  ^^^"^  ^  ^^^'^^^^^^     Ixaviiig     "become  unsecurea,    ^^ 

iendftnt,  wla^o   ^wras  tenant;   of     f  uxrixisliea    apartments  witl»     *^ 

coaUd^*^-        I-t  appeared    i»    evidei^oo  tliat  the  plate  ha^     *^^ 

^y  a  little  "l>oy  w^lio  liad   got:    int;o     tlxe    cellar  and  pokeA    ^^^ 

stick  tkere  5    »Ti<i  the  e£Eeot;   of   t^lie    displacement  was  ihsi^t  tbo 

up  ^kca      -blie     plaint  iff       jp^jL±,      liis      foot     on    it.     The      Ie«^ 

mA«isn>    JO  ^^^Id  tliatt   t^lxo     oooiapatioA   of  the  defendant   I 

the  duty  o£  "keeping  tlie     X^^'^'^^i^^^s^s     i^^    a    reasonably  safe  coD^ 

that,  hy  allo'wing  the    pl&-te     -to    1>©    xjjnsecured  so  that   it  mig 

turhedhy  a  little  boy  poklxig  al>oixl;   ^tv^ith  a  stick,  there  was  a 

duty  fox  -wliicli  he  was  lickl>le. 

The  case  of    Bower  v.    .E^^ct^te  (±&T&},    ±  Q-  B.  D.  321,  45  li- 

446,  35  Xj.   T.  321,  is  an.     appli  cat  ioxt     of    the  above  rule  comb  J 

the  rule  (No.    7),    18     K..     C.    71^.  CTiie   plaintiff  and  defend 

lespective  o^wxiers  of  t^wro   adjoining  liouses,^  —  P^^^otiff  being-  ej 

the  support  f or  his  Iioi^iae   of  defendant's  soil.      ^^«  defendant  e 

1^  eontractox*     to  pull    do'wn  his   lioia^e,      excavate  tie  foundatio 

rebuild.      Tl».«  contraotor  undertook    tlio     ^w^orls^  of  supporting  th* 

tiff's  bouse,    «fcnd  to  malce   good  any  damage.       TAe  phintiWa  ha^ 

damaged,    o^^^ing  to    tli«    means  tAlcGO    l>jr    the  contractor  to  g^j^ 

being  insnfiacient-       Tlie    judgment    of     tli«    ^^^^  (CocKBvmr     r 

Mbllob,  J.,     and  Fib:i.i>,   J.)  laid  do^n   tlie  principle  that  ^^a  ^3. 

orders  a  wov'k  to  l>e    ©xiecuted,  from     wlii^^^    iu  tiie  natural  cou:^ 

things,  injnarious   consei^uences  to  liis    iieighhour  must  be  expects 

arise,  unlesa     means    are    adopted  hy    ^hich   such  consequences  nia 

prevented,   is    hoand  to  see  to  the  doing"    ^^   ^***   which  ia  necessar^ 

prevent  tlie  mischief,  and  cannot  relieve  himself  of  hia  reaponaihiUty 

©mploying  Bome  one  olse  — whether  it  ho  the  contractor  employed  to 

the  work  fxora  whicli  tlie  danger  arises  or  some  independent  person 

^  do  ^ha*  is  necessary  to  prevent  the  act  bo  has  ordered  to  he  done  frc 

becomiug  wrongful.' '       And  the  defendi^n*  ^^  held  liable  according!. 

T!he  above  citation   from  the  jndirnient    of   th^   ^"^  ^°    ^^^ 

Peotehas  been  criticised  by  Lord  B^o^^^^^  ^"^       ^^       ""'  ' 
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(H.  L.  1883),  8  App.  Cas.  443,  447,  52  L.  J.  Q.  B.  719,  49  L.  T.  189, 
31  W.  R.  726.  He  says:  "I  doubt  whether  this  is  not  too  broadly 
stated.  If  taken  in  the  full  sense  of  the  words,  it  would  seem  to  render 
a  person  who  orders  post-horses  and  a  coachman  from  an  inn  bound  to 
see  that  the  coachman,  though  not  his  servant,  but  that  of  the  innkeeper, 
uses  that  skill  and  care  which  is  necessary  when  driving  the  coach  to 
prevent  mischief  to  the  passengers.  But  the  Court  of  Queen's  Bench 
had  no  intention,  ^nd,  indeed,  not  being  a  Court  of  Error,  had  no  power 
to  alter  the  law  laid  down  in  QtuirTnan  v.  Burnett  (1840),  6  M.  &  W. 
499."  Doubtless  the  proposition  laid  down  in  the  judgment  of  Bower 
V.  Peate  requires  some  limitation.  And  it  is  pointed  out  by  Lord 
Blackburn  in  the  same  judgment  that  in  Bower  v.  Peate,  as  well  as 
in  the  later  case  of  Dalton  v.  Angtis  (10  R.  C.  98),  a  duty  was  cast  by 
law  upon  the  defendants  by  reason  of  their  interference  with  the  plain- 
tiffs' right  of  support.  This  circumstance  may  suggest  a  qualification 
of  the  general  language  of  the  passage  cited,  though,  as  Lord  Black- 
burn further  observed,  it  was  not  necessary  (for  the  purpose  of  his 
judgment  in  Hughes  v.  Percival)  to  inquire  how  far  that  general 
language  should  be  qualified.  Subject  to  some  such  qualification,  how- 
ever, the  principle  of  Bower  v.  Peate  was  adopted  and  applied  by  the 
judgment  of  the  House  of  Lords  in  Hughes  v.  Percival,  There 
the  appellant  (defendant)  and  respondent  (plaintiff)  were  owners  of 
adjoining  houses  between  which  was  a  party  wall.  The  defendant  had 
employed  a  contractor  to  pull  down  his  house  and  rebuild  it  on  a  plan 
which  involved  the  tying  together  of  the  new  house  and  the  party  wall. 
By  the  negligent  operations  of  the  contractor's  workmen,  the  new  build- 
ing fell  down  dragging  the  party  wall  with  it,  and  so  damaged  the 
plaintiff's  house.  The  House  of  Lords,  affirming  the  judgment  of  the 
Court  of  Appeal,  held  the  defendant  liable  for  the  damage.  As  Lord 
Watson  pointedly  put  the  case :  the  contractor  might  have  avoided 
the  damage  by  proper  precautions ;  and,  in  accordance  with  the  prin- 
ciple laid  down  in  Bower  v.  Peate,  and  in  Dalton  v.  Angus,  it  was  no 
less  the  duty  of  the  defendant,  as  in  a  question  with  the  plaintiff,  to 
see  that  those  precautions  were  strictly  observed. 

The  mere  possession  by  lessees,  of  a  partially  ^Q-j^ei-^^*  coal-mine, 
has  been  held  not  to  render  the  lessees  liable  to  tk     aiirface  owner  for 


damage  by  subsidence  caused,  not  by  any  act  of  ^^     ie0»®^*'  ^^*  ^7  *^® 
previous  underground  workings  of  the  person  frotv.  0i  ^^^7  obtained 

liable    ^'^  f>0^  ^^^^^  ™®*^ 


previous  underground  workings  of  the  person  frot>x  0^  ^^^7  ^ 

the  lease.     And  those  lessees  were  not  held  liabl       ^*^^-i0^  ^^^ 


sures  to  arrest  the  subsidence.     Greenwell  v.  r        ^^f      JJmn  Colliery 
Co.  (1897),  2  Q.  B.  177,  66  L.  J.  Q.  B.  643.        ^^    :fif 

The  facts  in  Blake  v.  Woolf  (1898),  2  Q    >|^  glL.  J.Q.B. 

813,  were  held  by  Wright,  J.,  and  Darling,  \j^-  ^  a^ 
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from  such  cases  as  Sughes  v.  PercivaL  In  Blake  v.  Woolf,  the 
defendant  was  the  owner  of  premises  to  which  water  was  laid  on,  and 
bad  a  cistern  on  the  fourth  floor.  The  plaintifE  became  tenant  of  the 
ground  floor,  and  took  his  supply  of  water  from  the  defendant.  A 
leakage  from  that  cistern  having  been  observed  by  the  plaintiff,  he 
informed  the  defendant,  who  instructed  a  competent  plumber  to  remedy 
it.  In  consequence  of  the  negligence  of  the  plumber,  an  overflow 
occurred,  which  damaged  the  plaintiffs  goods.  The  Court  (Wbight, 
J.,  and  Dablino,  J.)  held  that  the  defendant  was  not  liable  for  the 
damage. 

AMERICAN  NOTES. 

A  leading  case  upon  the  subject  of  this  rule  in  America  is  Mullen  v. 
St,  John,  67  New  York,  567,  decided  by  the  Conmiission  of  Appeals  of  New 
York  in  1874.  The  plaintiff,  while  properly  on  the  sidewalk  of  Van  Brunt 
Street  in  Brooklyn,  was  injured  by  the  fall  of  a  wall  of  a  building  owned  by 
the  defendant.  There  was  no  storm  or  violence  to  cause  its  fall,  and  no 
affirmative  evidence  of  a  defect  or  want  of  repair  in  the  building  sufficient  to 
cause  its  fall.  It  was  held  that  the  mere  fall  of  the  wall  raised  a  presump- 
tion of  negligence  on  the  part  of  the  person  in  charge  of  the  building,  be- 
cause **  buildings  properly  constructed  do  not  fall  without  adequate  cause  " 
(page  569),  and  justified  a  verdict  for  the  plaintiff,  in  the  absence  of  some 
explanation  of  its  fall,  by  the  defendant  showing  that  it  was  not  his  fault. 

In  Kendall  v.  Boston,  118  Massachusetts,  234  (1875),  on  the  other  baud, 
the  plaintiff  while  attending  a  concert  given  by  the  defendant  city,  was 
injured  by  the  fall  of  a  bust  or  statue,  which  had  been  placed  outside  an 
interior  balcony  of  the  hall,  directly  over  the  plaintiff's  seat.  During  the 
concert  the  audience  were  requested  to  rise,  and  as  they  did  so,  the  bust  fell 
and  hit  the  plaintiff.  There  was  no  evidence  as  to  the  manner  in  which  the 
bust  had  been  attached  to  or  placed  upon  the  balcony,  or  as  to  whether  it 
had  been  properly  secured.  It  was  held  that  the  evidence  did  not  warrant  a 
verdict  for  the  plaintiff.  The  principal  case  of  Kearney  v.  London^  Brighton, 
jr  South  Coast  Ry.  was  distinguished  by  the  Court  upon  the  ground  that  in  that 
case  the  defendant  had  the  exclusive  control  and  management  of  the  bridge 
from  some  defect  in  which  the  accident  roust  have  taken  place,  while  in 
Kendall  v.  Boston  it  did  not  appear  whether  the  balcony  was  or  was  not 
occupied  by  the  audience,  nor  whether  they  did  or  did  not  rightfully  have 
access  to  the  place  where  the  bust  was  put. 

In  some  jurisdictions,  it  has  been  held  that  this  presumption  of  negligence 
arises  only  when  there  exists  a  contractual  relation  between  the  plaintiff  and 
defendant,  such  as  that  of  passenger  and  carrier,  and  that  the  doctrine  does 
not  apply  to  persons  in  non-contractual  relations.  Huffy,  Austin,  46  Ohio 
State,  386 ;  Young  v.  Bransford,  12  Lea  (Tenn.),  232. 

In  other  jurisdictions,  however,  the  existence  of  a  contractual  relation  is 
not  deemed  essential,  and  it  has  been  adjudicated  that  the  presumption  of 
negligence  may  arise  in  cases  of  non-<x>ntractual  relations.  Judson  v.  Giant 
Powder  Co.,  107  California,  540 ;  Mullen  v.  St.  John,  57  New  York,  567 ; 
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Ron  Y.  Stephens  Transportation  Co.,  11  Federal  Reporter,  438 ;  Thomas  v. 
Western  Union  Telegraph  Co.^  100  Massachusetts,  156 ;  Howser  v.  Cumberland^ 
tre.  Ry.,  80  Maryland,  146. 

The  meaning  of  the  term  ''  defensive  explanation  *"  is  stated  and  illus- 
trated in  Joy  V.  Winnisimmit  Co.,  114  Massachusetts,  63 ;  Grijin  v.  Boston  Sr 
Albany  Ry,,  148  Massachusetts,  143 ;  Reynolds  v.  Merchants'  Woolen  Co.,  168 
Massachusetts,  501 ;  Reiss  y.  New  York  Steam  Co.,  128  New  York,  103;  Losee 
V.  Buchanan,  51  New  York,  476 ;  Mullen  v.  St.  John,  57  New  York,  667. 

If  the  facts  upon  which  the  defendant's  explanation  is  based  are  disputed 
and  denied  by  the  plaintiff,  the  question  should  be  submitted  to  the  jury. 
Graham  v.  Badger,  164  Massachusetts,  42;  VolhnarY.  Manhattan  By.,  134  New 
York,  418.  Many  other  cases  upon  the  question  of  presumption  of  negligence 
will  be  found  in  the  American  Notes  to  Nos.  4, 6,  6,  on  Negligence,  18  R.  C.  711 . 

In  Corrigan  v.  Union  Sugar  Refinery,  98  Massachusetts,  677  (1868),  the 
plaintiff,  while  passing  along  a  private  way  between  two  buildings  occupied 
by  the  defendants,  over  which  way  they  had  constructed  a  roof,  was  hit  and 
injured  by  an  ale  keg,  which  fell  from  the  roof,  and  had  been  thrown  there  by 
one  of  the  defendants'  servants.  The  defendants  knew  that  their  workmen 
were  accustomed  to  throw  empty  kegs  upon  this  roof,  from  time  to  time.  It 
was  held  that  even  if  the  plaintiff  was  using  the  way  under  a  permission 
which  the  defendants  could  at  any  time  revoke,  and  under  circumstances 
which  did  not  render  the  defendants  liable  for  a  defect  in  the  way,  yet  they 
were  liable  to  the  plaintiff  for  negligence  in  this  case. 

In  Calder  v.  Smalley,  66  Iowa,  219  (1885),  it  was  decided  that  an  owner  of 
a  city  lot  who  constructed  and  maintained  a  coal  hole  in  the  sidewalk  in 
front  of  his  lot  was  liable  to  a  person  injured  by  falling  into  the  coal  hole 
while  walking  along  the  sidewalk,  whether  the  coal  hole  was  made  and  main- 
tained under  authority  from  the  city  or  not,  if  it  was  negligently  constructed. 
For  the  other  cases  of  injury  caused  by  defects  in  the  sidewalk,  see  Dalay  r. 
Savage,  145  Massachusetts,  38 ;  Maddox  v.  Cunningham,  68  Greorgia,  431. 

The  occupier,  and  not  the  owner  of  a  building,  is  generally  liable  to  the 
public  for  want  of  repair  in  the  building ;  but  if  the  owner  is  bound  by  ex- 
press agreement  with  the  occupier  to  repair,  the  party  injured  by  a  defect  or 
want  of  repair  may  sue  the  owner,  in  order  to  avoid  circuity  of  action.  MH- 
ford  V.  Holhrook,  9  Allen  (Mass.),  17,  21,  and  cases  cited  by  Hoar,  J. ;  Lowil 
V.  Spaulding,  4  Gushing  (Mass.),  277. 

Where,  however,  the  part  of  the  building  which  occasions  the  plaintiff's 
injury  is  in  the  control  of  the  owner,  he  is  liable  for  the  defect  or  want  of  re- 
pair, though  the  rest  of  the  building  be  leased  to  tenants.  Shipley  v.  FiJ}y 
Associates,  106  Massachusetts,  194;  Kirby  v.  Boylston  Market  Ass^n,,  14  Gray 
(Mass.),  249. 

It  is  the  duty  of  the  owner  to  guard  against  the  danger  to  which  the  public 
is  thus  exposed,  and  the  fact  that  the  danger  arose  from  the  wrongful  act  of 
a  stranger  is  no  defence,  if  the  owner  knew  of  such  act,  or,  by  the  exercise  of 
due  care  and  diligence,  could  have  learned  of  the  act,  in  season  to  have  pre- 
vented the  injury  to  the  plaintiff.  Gray  v.  Boston  Gas  Light  Co.,  114  Mass- 
achusetts, 149,  153. 
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BULE. 

Where,  as  between  adjoining  owners,  one  of  them  is 
bound  by  statute  or  prescription  to  -maintain  a  fence,  he  is 
liable  to  the  adjoining  owner  for  damage  arising  to  cattle 
lawfully  upon  the  land  of  that  adjoining  owner,  of  which 
neglect  to  repair  that  fence  is  the  proximate  cause.  But 
he  is  not  liable  to  the  owner  of  other  neighbouring  land  for 
damage  to  his  cattle  which  have  got  through  the  fence  by 
trespassing  upon  the  intermediate  land. 

Booth  V.  Wilson. 

1  Barn.  &  Aid.  59-62  (18  B.  B.  431). 

Duty  to  maiwtaUi  Fence.  —  Bight  and  Duty  of  Orataitom  Bailee,  — 
Adjoining  Close, 

A.  sends  his  horse,  for  the  night,  to  B.,  who  turns  it  out  after  dark  into  [59] 
his  pasture- field,  adjoining  to  and  separated  from  a  field  of  C.  by  a  fence, 
which  C.  was  bound  to  repair ;  the  horse,  from  the  bad  state  of  the  fence,  £a11s 
from  one  field  into  the  other,  and  is  killed :     Hdd,  that  B.,  though  a  gratuitous 
bailee,  might  maintain  an  action  against  C.  and  recover  the  value  of  the  horse. 

Case  against  the  defendant  for  not  repairing  the  fences  of  a  close 
adjoining  that  of  the  plaintiff,  whereby  a  certain  horse  of  plaintiff, 
feeding  in  the  plaintiflTs  close,  through  the  defects  and  insufficien- 
cies of  the  fences,  fell  into  the  defendant's  close,  and  was  killed. 
Plea,  not  guilty.  At  the  trial  before  Richards,  Baron,  at  the  last 
spring  assizes  for  the  county  of  Nottingham,  it  appeared  that  the 
horse  was  the  property  of  the  plaintiffs  brother,  who  sent  it  to 
him  on  the  night  before  the  accident ;  that  the  plaintiff  put  it  into 
his  stable  for  a  short  time,  and  then  turned  it,  after  dark,  into  his 
close,  where  his  own  cattle  usually  grazed,  and  that  on  the  follow- 
ing morning  the  horse  was  found  dead  in  the  close  of  the  defend- 
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ant,  having  fallen  from  the  one  to  the  other.  The  liability  to  repair 
was  admitted.  Defence,  that  the  plaintiff  had  not  such  a  property 
in  the  horse  as  to  entitle  him  to  maintain  this  action.  The  learned 
Judge,  however,  suffered  the  cause  to  proceed,  and  the  jury  found 
a  verdict  for  the  plaintiff.  In  Easter  term  last  a  rule  was 
[*  60]  obtained  by  Eeader  for  setting  aside  this  verdict  *  and  hav- 
ing a  new  trial,  against  which  cause  was  now  shown  by 
Copley,  Serjt.  The  plaintiff  had  a  property  in  the  horse  suffi- 
cient to  entitle  him  to  maintain  this  action :  he  had  possession  of 
the  horse,  as  a  gratuitous  bailee,  and  possession  is  sufficient,  as 
against  a  wrongdoer.  Thus  a  bailee  of  goods  to  keep,  or  an  agister 
of  cattle,  may  maintain  trespass  (2  Roll.  Abr.  551) ;  against  a 
wrongdoer :  and  in  the  case  of  felony,  it  has  been  holden  that  the 
property  is  well  laid  in  the  following  bailees :  agister  of  cattle, 
innkeeper,  washerwoman,  carrier,  and  even  in  a  stage-coachman 
not  being  a  part-owner  of  the  coach.  2  East,  P.  C.  653.  These 
authorities  are  decisive  in  support  of  the  plaintiff's  right  to  main- 
tain this  action.  It  may  be  said  that  the  defendant  would  thereby 
be  subjected  to  the  costs  of  actions,  both  at  the  suit  of  the  bailee 
and  the  absolute  owner  of  the  property ;  but  the  case  of  Flewellin 
V.  Rave,  1  Bulstrode,  69,  is  decisive  that  that  consequence  would 
not  follow.  It  was  there  expressly  held  "  that  if  goods  are  bailed 
to  one  man,  to  bail  to  another,  and  the  first  bailee  doth  not  deliver 
them  over,  but  converts  them  to  his  own  use,  he  thereby  makes 
himself  liable  to  an  action,  both  of  the  first  bailor  and  of  the  per- 
son to  whom  they  were  to  have  been  bailed ;  but  both  shall  not 
have  their  action,  but  he  that  first  begins  the  action  shall  go  on 
with  the  same."  The  present  plaintiff  must,  therefore,  go  on  with 
the  action  he  commenced,  and  the  judgment  obtained  by  him  will 
be  a  bar  to  an  action  by  the  other.  Bro.  Tresp.  67.  2  Roll. 
[*  61]  Abr.  569.  pi.  5.  To  support  this  action,  it  is  ♦  not  neces- 
sary that  the  plaintiff  should  be  liable  over  to  the  original 
owner  of  the  horse ;  if  it  were,  however,  he  was  so  liable  in  this 
particular  case ;  for  he  turned  the  horse,  after  dark,  into  a  danger- 
ous pasture,  to  which  it  was  unaccustomed  ;  and  though  the  place 
might  be  perfectly  safe  to  his  own  cattle,  which  were  used  to  it, 
yet  to  this  animal  it  was  otherwise  ;  it  was  negligence  therefore  in 
him,  in  turning  the  horse  into  that  field,  and  in  that  case  he  is 
clearly  liable  to  the  original  owner. 

Eeader,  contra.    The  gist  of  this  action  is,  the  consequential 
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damage;  the  person,  therefore,  who  has  actually  sustained  the 
damage,  must  sue.  The  plaintifif,  having  no  interest  in  the  horse, 
is  not  damnified  by  its  death,  and  therefore  cannot  sue :  the 
action  can  only  be  maintained  by  the  owner  of  the  animal,  he  alone 
being  damnified.  The  plaintiff  has  not  paid,  or  been  called  upon 
to  pay,  the  value  to  the  owner ;  assuming,  however,  that  a  mere 
liability  to  damage  is  sufficient  to  enable  him  to  maintain  this 
action,  he  has  here  incurred  no  such  liability;  for  he  has  been 
guilty  of  no  negligence.  A  gratuitous  bailee  is  bound  to  take  the 
same  care  only  of  the  property  intrusted  to  him,  as  he  would  of 
his  own ;  and  the  plaintiff  in  fact  turned  the  horse  into  that  pas- 
ture-field, which  his  own  cattle  were  in  the  constant  habit  of 
using :  in  so  doing  he  took  the  same  care  of  the  property  intrusted 
to  him,  as  he  would  of  his  own ;  and  then  he  is  not  liable  over  to 
the  original  owner. 

Lord  Elleitborough,  Ch.  J.  — The  plaintiff  certainly  was  a  grat- 
uitous bailee,  but  as  such,  he  owes  it  to  the  owner  of  the  horse  not 
to  put  it  into  a  dangerous  pasture ;  and  if  he  did  not  exer- 
cise a  proper  degree  of  care  *he  would  be  liable  for  any  [*62] 
damage  which  the  horse  might  sustain.  Perhaps  the  horse 
might  have  been  safe  during  the  daylight,  but  here  he  turns  it 
into  a  pasture  to  which  it  was  unused  after  dark.  That  is  a  degree 
of  negligence  sufficient  to  render  him  liable;  such  liability  is 
sufficient  to  enable  the  plaintiff  to  maintain  this  action ;  he  has  an 
interest  in  the  integrity  and  safety  of  the  animal,  and  may  sue  for 
a  damage  done  to  that  interest 

Bayley,  J.  —  I  am  entirely  of  the  same  opinion  :  the  plaintiff  by 
receiving  the  horse  becomes  accountable.  Case  is  a  possessory 
action ;  the  declaration  merely  states  that  it  was  the  horse  of  the 
plaintiff;  if  this  had  been  an  indictment,  might  it  not  have  been 
described  as  the  horse  of  the  plaintiff?  as  in  the  common  case  of 
goods  stolen  from  a  washerwoman. 

Abbott,  J.  —  I  think  that  the  same  possession  which  would 
enable  the  plaintiff  to  maintain  trespass,  would  enable  him  to 
maintain  this  action. 

HoLROYD,  J.  —  The  plaintiff  was  entitled  to  the  benefit  of  his 
field  not  only  for  the  use  of  his  own  cattle,  but  also  for  putting  in 
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the  cattle  of  others ;  and  by  the  negligence  of  the  defendant  in 
rendering  the  field  unsafe,  he  is  deprived  in  some  degree  of  the 
means  of  exercising  his  right  of  using  that  field,  for  either  of  those 
purposes.  Whether,  therefore,  the  damage  accrues  to  his  own 
cattle,  or  the  cattle  of  others,  he  still  may  maintain  this  action. 

Sule  discharged. 

Ricketts  v.  East  and  West  India  Docks  and  Birmingham  Junction 
Railway  Company. 

21  L.  J.  C.  P.  201-204  (8.  c.  12  C.  B.  160,  16  Jar.  1072). 

[201]  Bailway  Fences.  —  Liability  to  Make  and  Maintain.  —  Adjoining  Close, 
—  Cattle  Trespassing,  —  8  j*  9  Vict.  c.  20,  s.  68. 

Where  the  plaiDtiff's  sheep,  trespassing  on  A.'s  close,  strayed  upon  the  de- 
fendants* railway  which  adjoined,  through  a  defect  of  fences  which  the  defend- 
ants were  hound  as  against  A.  to  make  and  maintain,  and  were  killed,  —  Held^ 
that  the  plaintiff  could  not  recover  either  at  common  law  or  under  the  Railways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  sect.  68,  or  on  the  ground 
that  the  defendants  exercised  a  dangerous  trade;  the  obligation  to  make  and 
maintain  fences,  both  at  common  law  and  by  the  statute,  applying  only  as 
against  the  owners  or  occupiers  of  the  adjoining  close. 

Case.  The  first  count  of  the  declaration  stated,  that  after  the 
passing  of  the  Eailway  Clauses  Consolidation  Act,  1845,  and  after 
the  passing  of  "  The  East  and  West  India  Docks  and  Birmingham 
Junction  Act,  1846,"  the  defendants  were  owners  of  a  certain  rail- 
way, which  said  railway  during  all  the  time,  &c.,  ran  and  still  runs 
upon  and  over  certain  land  taken  for  the  use*  of  the  same  under 
the  provisions  of  the  statute  in  such  case  made,  and  which  said 
railway  of  the  defendants,  during  all  the  time,  &c.,  was  used  for 
the  propulsion  of  carriages,  &c.,  by  locomotive  steam-engines ;  that 
the  plaintiff  at  the  time  when,  &c.,  was  lawfully  possessed  of  fifty 
sheep,  &c.,  which  said  sheep,  before  and  at  the  times  when,  &c., 
were  depasturing  and  lawfully  being  in  and  upon  certain  land 
situate,  lying,  and  being  adjoining  to  and  abutting  upon  the  said 
railway  of  the  defendants,  and  to  and  upon  the  said  lands  so  taken 
for  the  use  thereof;  that  it  became  and  was  the  duty  of  the 
defendants  to  make  and  erect  a  sufficient  fence  in  and  upon  the 
said  land  so  taken  for  the  use  of  the  said  railway  of  the  defend- 
ants, or  adjoining  to  the  same  railway,  for  protecting  and  prevent- 
ing cattle  or  sheep  depasturing  or  being  in  or  upon  the  said  lands 
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SO,  &C.,  from  straying  or  escaping  out  of,  or  off,  or  from  the  said 
adjoining  lands  to  or  upon  the  said  railway.  Yet  the  defendants, 
not  regarding,  &c.,  did  not  nor  would  make  or  erect,  or  cause  to  be 
made  or  erected,  in  or  upon  the  said  land  so  taken  for  the  use  of 
the  said  railway  or  adjoining  to  the  same,  a  sufficient  or  any  fence 
for  protecting  or  preventing  the  sheep  of  the  plaintiff  so  depastur- 
ing and  being,  &c.,  from  straying  or  escaping  out  of,  or  off,  or  from 
the  said  adjoining  lands,  &c.,  by  means  whereof  and  for  want  of 
such  fence  afterwards,  to  wit,  &a,  the  said  sheep  of  the  plaintiff 
so  depasturing,  &c.,  strayed  or  escaped,  &c.,  into  and  upon  the  said 
railway  of  the  defendants,  and  a  certain  train,  &c.,  struck  the  said 
sheep,  &c.,  whereby  twelve  of  the  said  sheep  of  the  plaintiff  were 
kiUed. 

Second  count  —  That  the  defendants  made  and  erected  a  certain 
fence  upon  the  said  land  so  taken  for  the  use  of  their  railway, 
sufficient  for  protecting  and  for  preventing  cattle  or  sheep  depas- 
turing on  the  adjoining  land  from  straying,  &c.,  and  thereupon 
and  after  the  said  fence  had  been  so  erected,  and  whilst  the  rail- 
way was  being  used  for  the  propulsion  of  trains,  &c.,  it  became  and 
was  the  duty  of  the  defendants  from  time  to  time  to  maintain  the 
said  last-mentioned  fence  so  erected  in  and  upon  the  said  lands, 
&c.,  sufficient  for,  &c. ;  yet  the  defendants  did  not  nor  would  main- 
tain the  said  last-mentioned  fence  sufficient  for,  &c.,  by  reason 
whereof  a  train  struck  the  plaintiff's  sheep  and  twelve  of  them 
were  killed. 

Pleas  —  fourth,  to  the  first  count,  that  it  was  not  the  duty  of 
the  defendants  to  make  or  erect  a  sufficient  fence  upon  the  said 
land,  &c.,  for  protecting  or  preventing  cattle  or  sheep,  &c.,  from 
straying,  &c.,  modo  et  formd  ;  sixth,  to  the  second  count,  that  it 
was  not  the  duty  of  the  defendant  to  maintain  the  said  fence,  &c., 
sufficient  for,  &c.,  modo  et  forvid:  seventh,  that  the  Great  North- 
em  Eailway  Company  before  and  at  the  time  when,  &c.,  were 
seised  in  their  demesne  as  of  fee,  and  also  possessed  of  and  in  the 
said  lands  adjoining  to  and  abutting  on  the  said  railway  of  the 
defendants,  from  and  out  of  which  the  said  sheep  of  the  plaintiff 
escaped  or  strayed  into  and  upon  the  said  railway,  and  that  the 
said  sheep  of  the  plaintiff  before  and  at  the  said  times  when,  &c., 
were  wrongfully  and  unlawfully  in  and  upon  the  said 
lands  of  *  the  said  Great  Northern  Eailway  Company  tres-  [*  202] 
passing  and  doing  damage  there  without  the  leave  or 
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licence  of  the  said  last-mentioned  company,  and  that  the  plaintiff 
was  not  the  owner  or  occupier  of  the  lands  from  and  out  of  which 
the  said  sheep  so  escaped  and  strayed,  &c.    Verification. 

Special  demurrer  to  the  fourth,  sixth,  and  seventh  pleas. 

Tompson  Chitty  (April  28),  for  the  demurrer.  —  It  is  agreed 
that  all  questions  of  form  shall  be  waived.  The  fourth  and  sixth 
pleas,  which  traverse  the  duty  to  erect  and  maintain  the  fences,  as 
alleged  respectively  in  the  first  and  second  counte  of  the  declara- 
tion, are  bad  for  traversing  matter  of  law.  The  duty  put  in  issue 
by  them  is  an  inference  in  law  from  the  facts  stated,  and  is  there- 
fore not  the  proper  subject  of  a  traverse.  Trower  v.  Chadwick, 
3  Bing.  N.  C.  334,  6  L.  J.  (N.  S.)  C.  P.  47.  The  duty  alleged  in 
the  declaration  is  one  which  arises  under  the  Railways  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  sect  68,  by  which 
railway  companies  are  bound  to  make  and  maintain,  among  other 
things,  suflScient  fences  for  separating  the  land  taken  for  the  use 
of  the  railway  from  the  adjoining  lands  not  taken,  and  protecting 
such  lands  from  trespass,  and  the  cattle  of  the  owners  or  occupiers 
thereof  from  straying  thereout,  &c. 

[ Jbrvis,  Ch.  J.  —  If  this  be  treated  as  a  mere  inference  from  the 
Act,  the  case  is  not  within  the  Act,  because  it  does  not  appear  that 
the  plaintiff  was  owner  or  occupier  of  the  land.] 

The  case  of  Browii  v.  Mallett,  5  C.  B.  599, 17  L.  J.  (N.  S.)  C.  P. 
227,  shows  that  the  allegation  in  a  declaration  in  case  that  "it 
became  the  duty  of  the  defendant "  is  an  averment  of  an  inference 
of  law,  which  is  not  traversable.  As  to  the  seventh  plea,  the  facts 
agreed  upon  by  the  parties  for  the  purpose  of  the  argument  were, 
that  the  plaintiflTs  sheep  strayed  into  the  close  of  the  Great  North- 
ern Eailway,  through  a  defect  in  the  plaintiff's  fences,  and  would 
have  been  liable  there  as  damage  feasant;  that  they  strayed 
from  that  close  on  to  the  defendants'  railway  in  consequence  of  a 
defect  in  the  fences,  which  the  defendants  were  bound  to  maintain 
as  against  the  Great  Northern  Railway.  Now,  it  is  submitted  that 
as  between  the  plaintiff  and  the  defendants,  the  plaintiff  may,  in 
principle,  be  taken  as  the  occupier  of  the  close  whence  his  sheep 
strayed  upon  the  defendants'  railway ;  and  this  view  of  the  case  is 
confirmed  by  Fawcett  v.  York  and  North  Midland  Railway  Com- 
pany,  20  L.  J.  (N.  S.)  Q.  B.  222.  That  was  an  action  under  the 
5  &  6  Vict.  c.  55,  s.  9,  which  binds  railway  companies  to  keep  the 
gates  at  the  end  of   level  crossings  closed,  and  it  was    there 
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alleged  that  the  plamtiffs  horses  being  lawfully  on  the  highway 
strayed  upon  the  defendants'  railway.  Tiie  defendants  traversed 
the  allegation  that  the  horses  were  lawfully  on  the  highway  ;  and 
it  was  held  that  the  horses  which  had  accidentally  escaped  from  the 
plaintiffs  field  into  a  public  road  were  lawfully  on  the  highway  as 
against  the  railway  company.  It  is  quite  clear  that  a  trespasser 
may  have  an  action  for  an  injury  sustained  while  in  the  act  of 
trespassing.  Barnes  v.  Ward,  19  L.  J.  (N.  S.)  C.  P.  195 ;  Davits 
V.  Mann,  10  M.  &  W.  546,  12  L.  J.  (N.  S.)  Ex.  10.  Moreover,  this 
being  a  case  of  exercising  a  dangerous  trade,  the  defendants  were 
bound  to  exercise  it  so  as  not  to  do  damage  to  the  public 

J.  Brown,  contra.  —  The  defendants  are  not  liable  for  the  injury 
complained  of.  This  is  an  action  for  not  making,  or  not  maintain* 
ing,  fences, — an  old  action  at  common  law.  The  duty  to  fence  is 
one  recognised  by  the  common  law,  but  then  it  is  always  a  duty 
to  fence  as  against  some  particular  parties,  and  there  is  no  instance 
where  a  duty  has  been  enforced  to  fence  as  against  all  the  world. 
In  the  cases  of  adjoining  closes,  the  plaintiff  always  alleges  that  he 
is  owner  or  occupier  of  the  adjoining  close  or  has  a  right  of  com- 
mon there.  2  Chitty's  Pleadings,  592,  Lilly's  Entries,  70,  Heame's 
Pleader,  61,  Fitzherbert  Nat.  Brev.  128,  n.  (d),  Booth  v.  Wilson, 
I  B.  &  Aid.  59  (p.  15,  ante),  PoweU  v.  SaliOmry,  2  Y.  &  J.  391  (31 
R  E.  607).  The  case  of  Dovaston  v.  Payne,  2  II.  Bl.  527 
(3  &  K.  497),  is  an  express  authority  *  to  show,  that  [*  203] 
although  the  Great  Northern  Railway  Company  might 
have  maintained  an  action  for  an  injury  to  their  own  horses  stray- 
ing from  their  close  upon  the  defendants',  yet  the  owners  of  tres- 
passing horsed  could  not  do  so.  In  that  case  there  was  a  plea  in 
bar  of  an  avowry  for  taking  cattle  damage  feasant,  that  they  had 
escaped  from  a  public  highway  into  the  locus  in  quo  from  a  defect 
of  fences,  and  it  was  held  that  it  was  not  sufficient  to  allege  that 
the  horses  were  in  the  highway,  but  that  the  plea  should  have 
shown  that  they  were  lawfully  in  the  highway :  Sir  Francis  Leke's 
Case,  3  Dyer,  365,  was  there  referred  to.  It  appears  from  that  case, 
that  although  a  mere  licence  from  the  Great  Northern  Railway 
Company  to  the  plaintiff  would  have  been  sufficient  to  enable  him 
to  recover  against  the  defendants,  yet  having  no  licence  or  interest 
he  cannot  recover. 

[Williams,  J.  —  As  to  the  case  of  Fawcett  v.  York  and  North 
Midland  Railway  Company,  there  is  no  doubt  that  the  plaintiff 
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there  would  not  have  been  entitled  to  recover  at  common  law; 
and  the  question  therefore  arises,  what  change  has  been  introduced 
into  the  law  by  the  railway  acts  ?  ] 

The  68th  section  of  the  Eailways  Clauses  Consolidation  Act 
imposes  upon  the  railway  companies  the  common-law  liability 
of  fencing  to  prevent  the  cattle  of  the  owners  or  occupiers  of  the 
adjoining  close  from  straying,  and  under  Sir  Francis  Zeke's  Case  a 
licensee  may  be  deemed  a  temporary  occupier. 

Chitty,  in  reply. 

Jervis,  Ch.  J.  —  I  am  of  opinion  that  the  defendants  are  entitled 
to  the  judgment  of  the  Court.  The  case  is  one  of  considerable 
importance,  and  the  plaintiffs  and  the  defendants  have  very 
properly  disencumbered  it  of  technicalities  in  order  that  the  deci- 
sion on  it  may  be  a  guide  for  the  future.  The  admitted  facts  are 
these,  —  that  the  defendants  were  bound  to  maintain  the  fences 
in  the  terms  of  the  act ;  that  the  plaintiff  was  owner  of  a  close 
adjoining  a  close  which  was  the  property  of  another  company ; 
that  by  a  defect  in  his  fences  his  sheep  came  on  the  adjoining 
close,  and  by  a  defect  in  the  defendants'  fences  they  strayed  into 
the  defendants'  railway.  It  is  not  suggested  that  the  sheep  were 
killed  wilfully  or  by  the  negligent  driving  of  the  defendants* 
servants.  Under  these  circumstances,  although  the  owners  of  the 
close  adjoining  the  railway  would  be  entitled  to  maintain  an 
action  for  an  injury  done  to  their  cattle  straying  from  their  close, 
the  plaintiff  would  not  be  entitled  to  do  so.  The  law  on-  this 
subject  is  laid  down  in  Pom/ret  v.  Sicroft,  1  Wms.  Saund.  321. 
"  The  general  rule  of  law,"  it  is  there  said, "  is,  that  I  am  bound  to 
take  care  that  my  beasts  do  not  trespass  on  the  land  of  my 
neighbour,  and  he  is  only  bound  to  take  care  that  his  cattle  do 
not  wander  from  his  land  and  trespass  on  mine."  Now,  applying 
that  rule  to  the  present  case,  had  the  defendant  any  right  to  have 
his  sheep  on  the  close  adjoining  the  railway  ?  It  is  admitted  that 
they  were  there  not  by  any  licence  or  right,  but  by  a  breach  of 
duty  of  the  plaintiff  himself.  Applying  the  rule  of  law,  then,  and 
the  cases  decided  upon  it,  it  is  clear  that  the  defendants  would  be 
liable  for  the  non-repair  of  the  fences  only  as  against  the  pro- 
prietors of  the  adjoining  close,  and  the  plaintiff  would  therefore 
not  be  entitled  to  maintain  this  action.  The  next  question  is,  in 
what  respect  the  Act  of  Parliament  has  varied  the  ordinary  common* 
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law  liability.  It  seems  to  me,  that  so  far  from  varying  the  lia- 
bility, the  statute  has  very  properly  taken  the  rule  of  law  as  the 
measure  of  the  liability  to  be  incurred  by  railway  companies  with 
regard  to  fences,  and  the  68th  section  has,  therefore,  cast  upon 
them  the  liability  to  make  ajid  maintain  fences  as  against  the 
owners  or  occupiers  of  adjoining  closes,  and  no  other.  It  is  sug- 
gested that  this  decision  may  conflict  with  that  in  Fawcett  v.  York 
and  North  Midland  Railway  Company,  But  that  is  not  so.  If  the 
case  had  been  on  the  common-law  liability,  Fawcett  could  not 
have  recovered  at  all,  but  it  went  upon  an  Act  of  Parliament  which 
imposed  on  the  railway  company  the  duty  of  closing  the  gates 
under  all  circumstances.  It  is  said,  in  the  third  place, 
that  if  there  be  no  liability  *  at  common  law,  nor  under  [*  204] 
the  statute  extending  the  common  law,  yet  the  defendants 
are  liable  on  account  of  their  exercising  a  dangerous  trade.  But 
the  cases  show  that  this  is  not  so.  The  Legislature  authorised  the 
defendants  to  carry  on  the  railway,  and  the  Legislature  has  done 
all  it  thought  necessary  to  protect  the  public,  by  making  the 
defendants  liable  to  the  owners  and  occupiers  of  the  adjoining 
land.  For  these  recisons,  I  am  of  opinion  that  the  judgment  should 
be  for  the  defendants. 

Cresswell,  J.  —  I  am  entirely  of  the  same  opinion.  I  think 
that  the  plaintiff  cannot  be  entitled  to  recover  on  the  state  of  facts 
admitted  by  the  parties.  There  is  no  complaint  that  the  business 
of  the  railway  was  conducted  in  a  negligent  or  improper  manner.  I 
think  that  Bex  v.  Pease,  4  B.  &  Ad.  30,  2  L.  J.  (N.  S.)  M.  C.  26  (38  R 
R  207),  is  quite  in  point  There,  the  Legislature  having  legalised 
a  dangerous  traffic,  it  was  held  that  the  owners  of  the  railway  were 
subject  only  to  such  liability  as  the  Legislature  imposed.  The 
obligation  cast  upon  the  defendants  here  for  the  protection  of  the 
owners  and  occupiers  of  adjoining  land  is  co-extensive  with  a 
prescriptive  liability,  but  that  would  not  extend  to  cases  of  injury 
to  cattle  trespassing  on  the  adjoining  close. 

Williams,  J.  —  I  am  quite  of  the  same  opinion.  The  principle 
of  the  common  law  and  of  the  authorities  is  put  in  a  clear  point 
of  view  in  the  case  of  Dovaston  v.  Payne.  The  only  question  is, 
whether  the  obligation  cast  upon  the  railway  company  by  the  Act 
of  Parliament  is  the  same  as  the  common-law  obligation  to  fence, 
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or  throws  on  them  a  general  duty,  bringing  the  case  within  Fww- 
cett  V.  York  and  North  Midland  Railway  Company.  I  am  of 
opinion  that  the  Act  of  Parliament  creates  no  such  general  duty. 
It  is  admitted  that  the  plaintiff  is  not  in  the  position  of  an  owner 
or  occupier,  and  therefore,  being  a  mere  stranger,  he  cannot  main- 
tain any  action. 

Talfoukd,  J.,  concurred.  Judgmmtfor  the  d^endant. 

ENGIOSn  NOTES. 

Another  case  bearing  on  the  question  of  proximate  cause,  arising  out 
of  failure  to  repair  a  fence  is  Singleton  y.  WiUiamson  (1861),  7  H.  & 
N.  410,  31  L.  J.  Ex.  17,  6  L.  T.  664,  10  W.  B.  174,  in  which  it  was 
held  that  cattle  of  A.,  having  got  upon  B.'s  land  through  B.'s  neglect  to 
repair  a  fence,  could  not  be  distrained  damage  feasant,  and  the  allega- 
tion by  B.  that  the  cattle  had  got  into  the  place  where  they  were  by 
getting  over  another  fence  which  he  had  kept  in  proper  repair  was 
immaterial. 

Where  it  is  A.'s  duty  (as  between  A,  and  B.  ),  to  repair  the  fence, 
he  cannot  nor  can  his  tenant  complain  of  trespass  of  B.'s  cattle,  owing 
to  insufficiency  in  the  fence.  So  the  tenant  under  a  railway  company 
of  their  superfluous  land,  which  the  tenant  has  made  into  a  vegetable 
garden,  cannot  make  the  adjoining  owner  liable  for  damage  done  by  his 
horses,  which,  by  reason  of  the  insufficiency  of  the  fence,  have  got  at 
and  eaten  the  vegetables.  For  the  duty  of  fencing  the  superfluous 
land  lies  by  statute  upon  the  railway  company.  Wiseman  v.  Booker 
(1878),  8  C.  P.  D.  184,  38  L.  T.  292,  26  W.  R.  634 

A  remarkable  application  of  the  former  branch  of  the  rule  is  made  in 
the  case  of  Latarence  v.  Jenkins  (1873),  L.  K  8  Q.  B.  274, 42  L.  J.  Q.  B. 
147,  28  L.  T.  406,  21  W.  R.  677.  The  plaintiff  and  defendant  were 
the  occupiers  of  two  adjoining  closes.  The  duty  of  maintaining  the 
fence  was  shown,  by  evidence  of  forty  years'  usage,  to  be  upon  the 
defendant.  The  defendant's  close  was  woodland,  and  the  person  to 
whom  he  had  sold  the  fallage,  felled  a  tree  so  that  it  fell  over  the 
fence  and  made  a  gap  in  it.  The  plaintiff's  cows  got  through  the  gap 
and  were  poisoned  by  feeding  upon  the  foliage  of  a  yew-tree  which  had 
been  recently  felled,  and  lay  near  the  gap.  By  the  judgment  of  the 
Court  (CocKBURN,  Ch.  J.,  Mellor,  J.,  and  Archibald,  J.),  it  was  held 
that  a  prescriptive  obligation  lay  upon  the  defendant  to  maintain  the 
fence  so  as  to  keep  out  the  cattle  in  the  plaintiff's  close,  that  the 
obligation  was  absolute  to  keep  up  a  sufficient  fence  at  all  times, 
the  act  of  God  or  vis  major  only  excepted;  that  the  obligation  lay  upon 
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tbe  defendant,  although  he  had  no  notice  of  the  want  of  repair;  that 
the  damage  was  not  too  remote;  and  that  the  defendant  was  therefore 
liable  to  the  plaintiff  for  the  loss  of  the  cows.  In  the  judgment  were 
cited  (besides  the  case  of  Rooth  v.  WiUon,  supra)  an  Anonymous  Case 
in  Ventris  (1  Yent.  264),  where  a  horse  of  the  plaintiffs,  through 
defect  of  the  fence,  escaped  into  the  defendant's  field,  and  was  killed 
by  falling  into  a  ditch  in  the  field,  and  Powell  v.  Salisbury  (1828),  2 
Y.  &  J.  391,  81  B.  B.  607,  where  the  escaping  cattle  were  killed  on 
the  defendant's  premises  by  the  falling  of  a  haystack  — in  each  of 
which  cases  the  defendant  was  held  liable. 

AMERICAN  NOTES. 

One  of  the  earliest  cases  in  the  United  States  upon  the  duty  to  fence  was 
Rust  Y.  Low,  6  Massachusetts,  90,  decided  in  1800,  by  the  Supreme  Judicial 
Court  in  an  able  opinion  by  Chief  Justice  Parsons.  It  was  held  that  this 
duty  was  founded  upon  and  regulated  by  statute ;  that  the  duty  could  arise 
by  prescription;  and  that  a  tenant  is  only  obliged  to  fence  against  cattle 
which  are  rightfully  and  not  wrongfully  on  the  adjoining  close. 

At  common  law,  the  rule  generally  recognized  in  the  United  States  was 
that  no  man  was  bound  to  fence  against  an  adjoining  close,  except  by  force  of 
prescription  ;  and  that  every  owner  of  cattle  was  bound  at  his  peril  to  keep 
his  cattle  upon  his  own  close,  and  to  prevent  their  escape  therefrom.  Thayer  y. 
Arnold f  4  Metcalf  (Mass.),  589 ;  Boston  jr  Albany  Ry.  v.  Briggs,  132  Massachu- 
setts, 24,  26 ;  LitlU  y.  Lathropj  6  Greenleaf  (Maine),  356;  Tewksbury  y.  Bucklin, 
7  New  Hampshire,  518;  Coxe  y.  Robbins,  4  Halstead  (New  Jersey  Law),  384 ; 
Adams  y,  McKinney,  Addison  (Penn.),  258;  Studwell  v.  Ritch,  14  Connecticut, 
292. 

Illustrations  of  cattle  which  are  either  rightfully  or  wrongfully  in  a  high- 
way and  stray  from  the  highway  on  to  the  adjoining  land  may  be  found  in 
the  oases  of  StackpoU  y.  H^aly,  16  Massachusetts,  38 ;  MUU  y.  Stark,  4  New 
Hampshire,  512. 

Cases  of  cattle  straying  upon  a  railroad  track  are  shown  in  Darling  y. 
Boston  Jr  Albany  Ry.,  121  Massachusetts,  118 ;  Amstein  y.  Gardner,  132  Mass- 
achusetts, 28 ;  ToUdoj  S*c.  Ry.  Y.  Logan^  71  lUinois,  191 ;  Pound  y.  Port  Huron^ 
j-c.  Ry^  54  Michigan,  13. 

Many  States  expressly  provide  by  statute  that  railroad  companies  shall 
fence  their  tracks. 

Under  the  Act  of  1856,  it  has  been  held  in  Illinois  that  where  the  plaintiff's 
cattle  are  killed  upon  the  fenced  track  of  a  railroad  company,  the  company  is 
liable  without  proof  of  actual  negligence  in  running  its  trains.  Toledo,  ffc. 
Ry.  Y.  Pence,  68  Illinois,  524 ;  Toledo,  ^c.  Ry.  v.  Logan,  71  Illinois,  191. 

In  AccUa  y.  Chicago,  (re,  Ry.,  70  Iowa,  185  (1886),  the  plaintiff  was  employed 
by  a  contractor  to  construct  a  side-track  for  the  defendant  railroad  company, 
and  used  his  own  mules  in  the  work.  The  track  was  fenced,  but  the  fence 
had  a  gap  in  it  at  the  place  where  the  work  was  in  progress,  through  which 
gap  the  mules  got  upon  the  track  and  w«re  killed.    The  contractor  had  made 
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two  gaps  in  the  fence  about  four  hundred  feet  apart  for  the  passage  of  his 
teams,  and  the  gaps  through  which  the  mules  escaped  was  about  midway  be- 
tween these  two.  The  mules  had  been  tied,  and  escaped  from  the  plaintiffs 
control,  and  were  killed  before  he  could  retake  them.  The  middle  gap  was 
not  used  by  the  contractor,  or  by  the  plaintiff.  It  was  held  that  the  jury  was 
warranted  in  finding  that  the  defendants  neglect  to  maintain  the  fence  at 
this  point,  as  required  by  statute,  was  the  proximate  cause  of  the  plaintilTs 
injury,  and  that  the  defendant  was  liable. 

An  owner  of  cattle  who,  knowing  that  a  railroad  company  has  not  fenced 
its  track  as  required  by  statute,  turns  his  cattle  into  his  field  through  which 
the  line  runs,  is  not  guilty  of  contributory  negligence ;  and  the  killing  of  his 
cattle  IB  primd  facie  evidence  of  negligence  against  the  company.  McCoy  v. 
California  Pacific  Ry.,  40  California,  532. 

Such  statutes  are  valid  and  constitutional,  even  when  they  render  the  rail- 
road company  liable  in  double  the  amount  of  damages  occasioned  to  the  owner 
of  the  cattle,  by  reason  of  its  neglect  to  maintain  fences,  and  gives  the  whole 
amount  to  the  owner  and  none  to  the  State.  Missouri  Pacific  By.  v.  Humes^ 
115  United  States  512,  s.  c.  82  Missouri,  221. 


No.  13.  — DIXON  V.  BELL. 
(K.  B.  1816.) 

No.  14  — CLAEK  v.  CHAMBEES. 
(Q.  B.  D.  1878.) 

RULE. 

A  PERSON  having  in  his  possession  an  instrument  of 
danger  (such  as  a  loaded  gun)  is  bound  to  keep  it  with  care ; 
and  if  damage  ensues,  as  the  natural  and  probable  conse- 
quence of  the  want  of  such  care,  he  is  liable. 

Dixon  V.  Bell. 

5  Maole  &  Selwyn,  198-200  (17  R.  R.  308). 

Dangerous  Instrument  —  Loaded  Oun.  —  Duty  of  Care. 

[198]  The  law  requires  of  persoDS  having  in  their  custody  instruments 
of  danger^  that  they  should  keep  them  with  the  utmost  care :  therefore, 
where  defendant,  being  possessed  of  a  loaded  gun,  sent  a  young  girl  to  fetch  it, 
with  directions  to  take  the  priming  out,  which  was  accordingly  done,  and  a 
damage  accrued  to  the  plaintiff's  son  in  consequence  of  the  girl's  presenting  the 
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gan  at  bim  and  drawing  the  trigger,  when  the  gnn  went  off :    Held,  that  the 
defendant  was  liable  to  damages  in  an  action  upon  the  case. 

Case.  The  plaintiff  declares  that  the  defendant  was  possessed 
of  a  gun,  then  being  in  a  certain  messuage,  situate,  &c.;  and  that 
he,  well  knowing  the  same  to  be  loaded  with  powder  and  print- 
ing types,  wrongfully  and  injuriously  sent  a  female  servant  to 
the  said  messuage,  to  fetch  away  the  gun  so  loaded,  he  well 
knowing  that  the  said  servant  was  too  young,  and  an  unfit  and 
improper  person  to  be  sent  for  the  gun,  and  to  be  intrusted 
with  the  care  or  custody  of  it,  and  which  said  servant  after- 
wards, and  while  she  was  so  sent  and  intrusted  by  the  defendant, 
and  had  the  custody  of  the  said  gun  accordingly,  carelessly 
and  improperly  shot  off  the  same,  at  and  into  the  face  of  the 
plaintiff's  son  and  servant,  and  struck  out  his  right  eye  and  two 
of  his  teeth,  whereby  he  became  sick,  &c.,  and  was  prevented 
from  performing  his  lawful  business,  and  the  plaintiff  was  deprived 
of  his  service,  and  put  to  great  expense  in  procuring  his  cure,  &c. 
There  was  a  second  count,  for  taking  such  improper  care  of  the 
gun,  knowing  that  it  was  loaded,  that  the  gun  was  afterwards 
discharged  against  the  plaintiff's  son,  &c.  Plea,  not  guilty.  At 
the  trial,  before  Lord  Ellenborough,  Ch.  J.,  at  the  last  Middlesex 
sittings,  the  case  was  thus : 

The  plaintiff  and  defendant  both  lodged  at  the  house  of  one 
Leman,  where  the  defendant  kept  a  gun  loaded  with  types,  in 
consequence  of  several  robberies  having  been  committed  in  the 
neighbourhood.  The  defendant  left  the  house  on  the  10th 
of  October,  and  sent  a  mulatto  *  girl,  his  servant,  of  the  [*  199] 
age  of  about  thirteen  or  fourteen,  for  the  gun,  desiring 
Leman  to  give  it  her,  and  to  take  the  priming  out.  Leman 
accordingly  took  out  the  priming,  told  the  girl  so,  and  delivered 
the  gun  to  her.  She  put  it  down  in  the  kitchen,  resting  on  the 
butt,  and,  soon  afterwards,  took  it  up  again,  and  presented  it,  in 
play,  at  the  plaintiff's  son,  a  child  between  eight  and  nine,  saying 
she  would  shoot  him,  and  drew  the  trigger.  The  gun  went  off, 
and  the  consequences  stated  in  the  declaration  ensued.  There 
was  a  verdict  for  the  plaintiff,  damages  £100. 

The  Attorney-Gteneral  moved  for  a  new  trial,  on  the  ground  that 
the  defendant  had  used  every  precaution  which  he  could  be 
expected  to  use  on  such  an  occasion,  and,  therefore,  was  not 
chargeable  with  any  culpable  negligence. 
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Lord  Ellenborough,  Ch.  J.  The  defendant  might  and  ought  to 
have  gone  farther;  it  was  incumbent  on  him,  who,  by  chaiging 
the  gun,  had  made  it  capable  of  doing  miachief,  to  render  it  safe 
and  innoxious.  This  might  have  been  done  by  the  discharge  or 
drawing  of  the  contents ;  and  though  it  was  the  defendant's  inten- 
tion to  prevent  a31  mischief,  and  he  expected  that  this  would  be 
effectuated  by  taking  out  the  priming,  the  event  has  unfortunately 
proved,  that  the  order  to  Leman  was  not  sufficient ;  consequently, 
as  by  this  want  of  care,  the  instrument  was  left  in  a  state  capable 
of  doing  mischief,  the  law  will  hold  the  defendant  responsible. 
It  is  a  hard  case,  undoubtedly;  but  I  think  the  action  is 
maintainable. 

[*  200]     *  Bayley,  J.  —  The  gun  ought  to  have  been  so  left  as  to 

be  out  of  all  reach  of  doing  harm.    The  mere  removal  of 

the  priming  left  the  chance  of  some  grains  of  powder  escaping 

through  the  touch-hole. 

Per  Curum.^  lirde  reused. 

Clark  V.  Chambers. 

8  Q.  B.  D.  827-839  (s.  c.  47  L,  J.  Q.  B.  427,  88  L.  T.  454,  26  W.  R.  618). 

[827]   Negligence. — Dangerotis  Instrument  in  Boad*  —  Proximate  Cause  of 
Damage.  —  Intervening  Act  of  third  Party. 

The  defendaut,  who  was  in  the  occupation  of  certain  premises  abutting  on  a 
private  road  consisting  of  a  carriage  and  footway,  which  premises  he  used  for 
the  purposes  of  athletic  sports,  had  erected  a  barrier  across  the  road  to  prevent 
persons  driving  vehicles  up  to  the  fence  surrounding  his  premises  and  overlook- 
ing the  sports.  In  the  middle  of  this  barrier  was  a  gap  which  was  usually  open 
for  the  passage  of  vehicles,  but  which,  when  the  sports  were  going  on,  was 
dosed  by  means  of  a  pole  let  down  across  it.  It  was  admitted  that  the  defend- 
ant had  no  legal  right  to  erect  this  barrier.  Some  person,  without  the  defend- 
ant's authority,  removed  a  part  of  the  barrier  armed  with  spikes,  commonly 
called  chevaux  de  frise,  from  the  carriageway  where  the  defendant  had  placed 
it,  and  put  it  in  an  upright  position  across  the  footpath.  The  plaintiff,  on  a  dark 
night,  was  lawfully  passing  along  the  road  on  his  way  from  one  of  the  houses 
to  which  it  led.  He  felt  his  way  through  the  opening  in  the  middle  of  the  bar- 
rier, and  getting  on  to  the  footpath  was  proceeding  along  it  when  his  eye  came 
in  contact  with  one  of  the  spikes  of  the  chevaux  de  frise  and  was  injured. 
It  was  not  suggested  that  the  plaintiff  was  guilty  of  any  negligence  contributing 

2  Abbot,  J.,  absent. 
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to  the  aoeidenti  aad  the  jary  found  that  the  me  of  the  chetfoux  de  /rise  in  the 
road  was  dangerooa  to  the  safety  of  the  persons  using  it :  — 

HeU  that  the  defendant,  having  unlawfully  placed  a  dangerous  instrument 
in  the  road,  was  liahle  in  respect  of  injuries  occasioned  by  it  to  the  plaintiff, 
who  was  lawfully  using  the  road,  notwithstanding  the  fact  that  the  immediate 
cause  of  the  accident  was  the  intervening  act  of  a  third  party  in  removing  the 
dangerous  instrument  from  the  carriageway,  where  the  defendant  had  placed  it, 
to  the  footpath. 

This  was  a  case  tried  before  Cockburn,  Ch.  J.,  at  the  Hilary 
Sittings  in  Middlesex.  The  Lord  Chief  Justice  did  not  give 
judgment  at  the  trial  for  the  damages  found  by  the  jury  for  the 
plaintifif,  but  reserved  the  case  for  further  consideration,  and  it 
was  accordingly  argued  before  the  Lord  Chief  Justice  and 
Manisty,  J. 

The  facts,  the  nature  of  the  action,  and  the  arguments,  suffi- 
ciently appear  from  the  judgment. 

Feb.  18.    Willis,  Q.  C,  and  Glyn,  for  the  plaintiff. 

Hannen,  for  the  defendant. 

The  following  authorities  were  cited :  lonides  v.  Universal 
♦  Mariru  Insurance  Company,  14  C.  B.  (N.  S.)  259  ;  32  L.  [*  328] 
J.  C.  P.  170 ;  Corby  v.  ffUl,  4  C.  B.  (N.  S.)  556 ;  27  L.  J. 
C.  P.  318 ;  Lynch  v.  Nurdin,  I  Q.  B.  29  ;  10  L.  J.  Q.  B.  73 ;  Dixon 
V.  Belly  5  M.  &  S.  198  (p.  26,  ante) ;  Burrows  v.  March  Gas  and 
Coke  Company,  L.  R  o  Ex.  67,  L.  B.  7  Ex.  96 ;  Collins  v.  Middle  Level 
Commissioners,  L.  R.  4  C.  P.  279 ;  Mangan  v.  Atterton,  4  H.  &  C.  388 
L.  R 1  Ex.  239  ;  Ahhott  v.  Macfie,  2  H.  &  C.  744,  33  L.  J.  Ex.  177 ; 
Eoey  V.  Fdton,  11  C.  B.  (N.  S.)  142,  31  L.  J.  C.  P.  105  ;  Blagrate 
V.  Bristol  Waterworks  Company,  1  H.  &  N.  369,  26  L.  J.  Ex.  57 ; 
Barher  v.  Ledter,  7  C.  B.  (N.  S.)  175  ;  Sharp  v.  Powell,  L.  E.  7 
C.  P.  253.  Cur.  adv.  vult. 

April  15.  The  judgment  of  Cockburn,  Ch.  J.,  and  Manisty,  J., 
was  delivered  by 

Cockburn,  Ch.  J.  This  is  a  case  of  considerable  nicety,  and 
which,  so  far  as  the  precise  facts  are  concerned,  presents  itself  for 
the  first  time. 

The  defendant  is  In  the  occupation  of  premises  which  abut  on  a 
private  road  leading  to  certain  other  premises  as  well  as  to  his ;  it 
consists  of  a  carriage  road  and  a  footway.  The  soil  of  both  is  the 
property  of  a  different  owner ;  the  defendant  has  no  interest  in  it 
beyond  the  right  of  way  to  and  from  his  premises. 
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The  defendant  uses  his  premises  as  a  place  where  athletic  sports 
are  carried  on  by  persons  resorting  thereto  for  that  purpose  for 
their  own  amusement  His  customers  finding  themselves  annoyed 
by  persons  coming  along  the  road  in  question  in  carts  and  vehicles 
and  stationing  themselves  opposite  to  his  grounds  and  overlooking 
the  sports,  the  height  of  the  carts  and  vehicles  enabling  them  to 
see  over  the  fence,  the  defendant  erected  a  barrier  across  the  road 
for  the  purpose  of  preventing  vehicles  from  getting  as  far  as  his 
grounds. 

This  barrier  consisted  of  a  hurdle  set  up  lengthways  next  to  the 
footpath,  then  two  wooden  barriers  armed  with  spikes,  commonly 
called  cJievaicx  de  /rise,  then  there  was  left  an  open  space 
[•  329]  through  *  which  a  vehicle  could  pass  ;  then  came  another 
large  hurdle  set  up  lengthways,  which  blocked  up  the  rest 
of  the  road.  At  ordinary  times  the  space  between  the  two  divi- 
sions of  the  barrier  was  left  open  for  vehicles  to  pass  which  might 
be  going  to  any  of  the  other  premises  to  which  the  road  in  ques- 
tion led.  But  at  the  times  when  the  sports  were  going  on,  a  pole 
attached  by  suitable  apparatus  was  carried  across  from  the  one 
part  of  the  barrier  to  the  other,  and  so  the  road  was  eflFectually 
blocked. 

Amongst  the  houses  and  grounds  to  which  this  private  road  led 
was  that  of  a  Mr.  Bruen.  On  the  evening  on  which  the  accident 
which  gave  rise  to  the  present  action  occurred,  the  plaintiff,  who 
occupied  premises  in  the  immediate  neighbourhood,  accompanied 
Mr.  Bruen,  by  the  invitation  of  the  latter,  to  Bruen's  house.  It 
was  extremely  dark,  but  being  aware  of  the  barrier  and  the  open- 
ing in  it,  they  found  the  opening,  the  pole  not  being  set  across  it, 
and  passed  through  it  in  safety ;  but  on  his  return,  later  in  the 
evening,  the  plaintiff  was  not  equally  fortunate.  It  appears  that, 
in  the  course  of  that  day  or  the  day  previous,  some  one  had  re- 
moved one  of  the  chevaux  de  /rise  hurdles  from  the  place  where 
it  had  stood,  and  had  placed  it  in  an  upright  position  across  the 
footpath.  Coming  back  along  the  middle  of  the  road,  the  plain- 
tiff, feeling  his  way,  passed  safely  through  the  opening  in  the 
centre  of  the  barrier ;  having  done  which,  being  wholly  unaware, 
it  being  much  too  dark  to  see,  that  there  was  any  obstruction  on 
the  footpath,  he  turned  on  to  the  latter,  intending  to  walk  along 
it  the  rest  of  the  way.  He  had  advanced  only  two  or  three  steps 
when  his  eye  came  into  collision  with  one  of  the  spikes,  the  effect 
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of  which  was  that  the  eye  was  forced  out  of  its  socket.  It  did 
not  appear  oy  whom  the  chevaux  de  /rise  hurdle  had  been  thus 
removed,  but  it  was  expressly  found  by  the  jury  that  this  was  not 
done  by  the  defendant  or  by  his  authority.  The  question  is, 
whether  the  defendant  can  be  held  liable  for  the  injury  thus 
occasioned.  It  is  admitted  that  what  the  defendant  did  in  erect- 
ing this  barrier  across  the  road  was  unauthorised  and  wrongful, 
and  it  is  not  disputed  that  the  plaintiff  was  lawfully  using  the 
road.  There  is  no  ground  for  imputing  to  him  any  negligence 
contributing  to  the  accident  The  jury  have  expressly  found,  in 
answer  to  a  question  put  to  them  by  me,  that  the  use 
of  the  *  chevaux  de /rise  in  the  road  was  dangerous  to  the  [*  330] 
safety  of  persons  using  it.  The  ground  of  defence  in  point 
of  law  taken  at  the  trial  and  on  the  argument  on  the  rule  was, 
that,  although  if  the  injury  had  resulted  from  the  use  of  the 
chevaux  de  /rise  hurdle  as  placed  by  the  defendant  on  the  road, 
the  defendant,  on  the  facts  as  admitted  or  as  found  by  the  jury, 
might  have  been  liable ;  yet,  as  the  immediate  cause  of  the  acci- 
dent was  not  the  act  of  the  defendant,  but  that  of  the  person, 
whoever  he  may  have  been,  who  removed  the  spiked  hurdle  from 
where  the  defendant  had  fixed  it  and  placed  it  across  the  footway, 
the  defendant  could  not  be  held  liable  for  an  injury  resulting  from 
the  act  of  another.  On  the  part  of  the  plaintiff,  it  was  contended 
that  as  the  act  of  the  defendant  in  placing  a  dangerous  instrument 
on  the  road  had  been  the  primary  cause  of  the  evil,  by  affording 
the  occasion  for  its  being  removed  and  placed  on  the  footpath,  and 
so  causing  the  injury  to  the  plaintiff,  he  was  responsible  in  law  for 
the  consequences.  Numerous  authorities  were  cited  in  support  of 
this  position.  The  first  is  the  case  of  Scott  v.  Shepherd,  3  Wils. 
403,  2  W.  Bl.  892.  In  that  case  the  defendant  threw  a  lighted 
squib  into  a  market  house  where  several  persons  were  assembled. 
It  fell  upon  a  standing,  the  owner  of  which,  in  self-defence,  took 
it  up  and  threw  it  across  the  market  house.  It  fell  upon  another 
standing,  the  owner  of  which,  in  self-defence,  took  it  up  and  threw 
it  to  another  part  of  the  market  house,  and  in  its  course  it  struck 
the  plaintiff,  and  exploded  and  put  out  his  eye.  The  defendant 
was  held  liable,  although  without  the  intervention  of  a  third 
person  the  squib  would  not  have  injured  the  plaintiff. 

In  Dixon  v.  Bell,  5  M.  &  S.  198  (p.  26,  ante),  the  defendant, 
having  left  a  loaded  gun  with  another  man,  sent  a  young  girl  to 
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fetch  it,  with  a  message  to  the  man  in  whose  custody  it  was  to 
remove  the  priming,  which  the  latter,  as  he  thought,  did,  but,  as 
it  turned  out,  did  not  do  eflFectually.  The  girl  brought  it  home,  and, 
thinking  that  the  priming  having  been  removed  the  gun  could  not 
go  off,  pointed  it  at  the  plaintiff's  son,  a  child,  and  pulled  the 
trigger.  The  gun  went  off  and  injured  the  child.  The  defendant 
was  held  liable,  "  as  by  this  want  of  care,"  says  Lord  EUenborough 

—  that  is,  by  leaving  the  gun  without  drawing  the  charge 
[*  331]  or  seeing  that  the  priming  ♦  had  been  properly  removed 

—  "  the  instniment  was  left  in  a  state  capable  of  doing 
mischief,  the  law  will  hold  the  defendant  responsible.  It  is  a  hard 
ease,  undoubtedly ;  but  I  think  the  action  is  maintainable.'* 

In  EoU  V.  WUkes,  3  B.  &  Aid.  304  (22  R  R  400),  —  the  well- 
known  case  as  to  spring-guns,  —  it  became  unnecessary  to  deter- 
mine how  far  a  person  setting  spring-guns  would  be  liable  to  a 
person  injured  by  such  a  gun  going  off,  even  though  such  person 
were  a  trespasser,  inasmuch  as  the  plaintiff,  having  had  notice 
that  spring-guns  were  set  in  a  particular  wood,  had  voluntarily 
exposed  himself  to  the  danger.  But  both  Mr.  Justice  Bayley  and 
Mr.  Justice  Holroyd  appear  to  have  thought  that  without  such 
notice  the  action  would  have  lain,  the  use  of  such  instrument 
being  unreasonably  disproportioned  to  the  end  to  be  obtained,  and 
dangerous  to  the  lives  of  persons  who  might  be  innocently  tres- 
passing. Looking  to  their  language,  it  can  scarcely  be  doubted 
that  if,  instead  of  injuring  the  plaintiff,  the  gun  which  he  caused 
to  go  off  had  struck  a  person  passing  lawfully  along  a  path  leading 
through  the  wood,  they  would  have  held  the  defendant  liable. 

In  Jordin  v.  Crump,  8  M.  &  W.  782,  the  use  of  dog-spears 
was  held  not  illegal ;  but  there  the  injury  done  to  the  plaintiff's 
dog  was  alone  in  question.  If  the  use  of  such  an  instrument  had 
been  productive  of  injury  to  a  human  being,  the  result  might  have 
been  different. 

In  midge  v.  Goodwin,  5  C.  &  P.  190  (38  R  R  798),  the  defend- 
ant's cart  and  horse  were  left  standing  in  the  street  without  any 
one  to  attend  to  them.  A  person  passing  by  whipped  the  horse, 
which  caused  it  to  back  the  cart  against  the  plaintiff's  window. 
It  was  urged  that  the  man  who  whipped  the  horse,  and  not  the 
defendant,  was  liable.  It  was  also  contended  that  the  bad 
management  of  the  plaintiff's  shopman  had  contributed  to  the 
accident    But  Tindal,  Ch.  J.,  ruled  that,  even  if  this  were  believed. 
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it  would  not  avaU  wT^If 

leave  a  cart  standing  on  th^'^^f "       "  ^^^  ^^  ^'*-^«' ""  7°.<J~« 
n^chief  that  may  hf  L       «    «t>^et,  he  zniz^t?     take  the  risk  of 

defendant's  cart  andt«    ^^^^'  ^  in  the  fo*-x»er  case  the 
attended  in  ^sTrl.    "^^^***    ^^'^  l«f*   «t;«.«<ii"g  •'^-  t*' 
yea^ofagelvr        T^^     Pl^ntiff,  a  cZxiJ^     ^*  ''"'°       , 
i°to  the  cm  whH    .J'*^^    ''*'^'  ^tl»  oUx^'T    lH>ys.  was  get 
plaintiff  wrt^K.^T*^^'"    ^^y   made  the    b  ^x-^^  rao.e  ou 
h«  leg  aTfir    .'*°^"-  ^^d    the  wheel   o^      *>^«  "^^  Tv 
«^*        ,  -^'siVMAif.     He  sa^vrs     **  T#-    ,-«  J  ^«_      ^       fcixe  mischief 

fK.  ^  ^'^^a  oy  the  mere  nee-licr^nr*^  ^Au  ^..^^xit,  as  assert 

the  declaration    h»f     ^        "^^^igTence  of  the  sex-^^^^^"7  v.,« 

'rithtwo  other' «.?  "'   '^*^*^     ^y    'h«'  neglige- <:'^     "^  ^""^"^ 

quenceofht  J    ^'*^^««'   *^^«  advance  of    tfa-^      ^«"«  ^ ' 

•Wr  condut^^"^  '""'*"*^    "^y  ^^«  »«»«'  bo^'  ««-a   the  pUr 

on  the^efS^ti"','",?""'^^  *^^^  ^^'^  «»<i  cLx x« ^ *txug  a  t« 

great  stress  wLi'^^t^      *^^  *^^«  ^^'^e'  of  th«^-^    t^<^  "T 

^^toZenlT't""^  ^  ^^  "^^^  apprehend  th«fc     ^*^   <^*°^; 

gence  in  kavl     "".t^"^    ^^r^gtl..     For  if  I  ai«       ,^-«ilty  of 

extremely  proS  ""^^hxrig     dar^gerous   where   T        .fa^^ow  it 

itinmoLtoi     ''^^*^    «°™«    other  person  will      „ .-3. j«stifial 

«o  breught  ablt  T  "'^"'^  ^"^  «•  «"rd.  and  if  that    :f«^  «xy  she 

by  action  ,1     ;  ^  P'*^"'"^    ^hat   the  sufferer  mig-Im  <>        Aave  i 

JUSTICE  pute  1   '^"'^    ^^J^'^'    ^^  ^*^  °^  illustrafci*:^^:.,    the 

against  th'e  wal 'o'f  rX  ^      ^    ^rt'^^V"^^^       ^         "^^^^ 
and  one  of  T  r.        play-grround  where  school  bo:^s      -«^ei-e  „t 

gameCtr  ^      "'''  ^    doubted,"  says  lord  De^m:^^  "T,  T 

^hL-r^?""'  ''"'^«'-     ^"     damages   to    the  ^o^J^^^^^'' 

hutZr         f"'""^^^^   possibly  be  assumed  as  clear  ^-^  P' 

out  there  IS  also  the  authority  of   the  present  Chiek  Jrri^     -^^^°' 

!S°"°°^l«w  in  its  support    in    niidgev.Goodrvin    sf^'^'^^^ 

.7  ^       ^^^'    ^'  ^  unnecessaiy  to  follow  the  jutL„,r'"       *^    ^• 

consideration  of  the  second    part   af  the  case.  nameljT^^'^  *=      in 

paintiff,  having  contributed    to    the  accident  by  u&itixi^'^' ^^^^^ 

'  y^  prevented  from    recovering  in  the    action    a^       ^-»=»  fco 

3J!f*T  'f^®'  l»ere.     In   Dctntels  v.  ^<?«*r,  4  C.  &  P.  26^  -^-^  '"=*      « 

,   i  tne  defendants  had  a  cellar  opening  to  the  street  ^'=^^=^=     T 

*ne  cellar  had  been  set    back    'w'hile  the  defendants' 
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lowering  casks  into  it,  as  the  plaintiff  contended,  without  proper 
care  having  been  taken  to  secure  it ;  the  flap  fell  and  injured  the 
plaintiff.  The  defendant  maintained  that  the  flap  had 
[*  333]  been  properly  fastened,  but  also  set  up  *  as  a  defence 
that  its  fall  had  been  caused  by  some  children  playing 
with  it.  But  the  only  question  left  to  the  jury  by  Tindal,  Ch.  J., 
was  whether  the  defendants'  men  had  used  reasonable  care  to 
secure  the  flap.  His  direction  implies  that  in  that  case  only 
would  the  intervention  of  a  third  party  causing  the  injury  be  a 
defence. 

The  cases  of  ffughes  v.  Macfie  and  Others,  2  H.  &  C.  744,  33  L. 
J.  Ex.  177,  and  Abbott  v.  Macfie  and  Others,  2  H.  &  C.  744,  33  L. 
J.  Ex.  177,  two  actions  arising  out  of  the  same  circumstances,  and 
tried  in  the  Passage  Court  at  Liverpool,  though  at  variance  with 
some  of  the  foregoing,  so  far  as  relates  to  the  effect  on  the  plain- 
tiffs right  to  recover  where  his  own  act  as  a  trespasser  has  contrib- 
uted to  the  injury  of  which  he  complains,  is  in  accordance  with 
them  as  respects  the  defendant's  liability  for  his  own  act,  where 
that  act  is  the  primary  cause,  though  the  act  of  another  may 
have  led  to  the  immediate  result. 

The  defendants  had  a  cellar  opening  to  the  street.  Their  men 
had  taken  up  the  flap  of  the  cellar  for  the  purpose  of  lowering 
casks  into  it,  and,  having  reared  it  against  the  wall  nearly  upright 
with  its  lower  face,  on  which  there  were  cross-bars,  towards  the 
street,  had  gone  away.  The  plaintiff  in  one  of  the  actions,  a  child 
five  years  old,  got  upon  the  cross-bars  of  the  flap,  and  in  jumping 
off  them  brought  down  the  flap  on  himself  and  another  child,  the 
plaintiff  in  the  other  action,  and  both  were  injured.  It  was  held, 
that  while  the  plaintiff  whose  act  had  caused  the  flap  to  fall  could 
not  recover,  the  other  plaintiff  who  had  been  injured  could,  pro- 
vided he  had  not  been  playing  with  the  other  so  as  to  be  a  joint 
actor  with  him. 

Bird  V.  Holbrook,  4  Bing.  628  (29  E.  R  657),  is  another  striking 
case,  as  there  the  plaintiff  was  undoubtedly  a  trespasser.  The 
defendant  being  the  owner  of  a  garden,  which  was  at  some  distance 
from  his  dwelling-house,  and  which  was  subject  to  depredations, 
had  set  in  it  without  notice  a  spring-gun  for  the  protection  of  his 
property.  The  plaintiff,  who  was  not  aware  that  a  spring-gun  was 
set  in  the  garden,  in  order  to  catch  a  peafowl,  the  property  of  a 
neighbour,  which  had  escaped  into  the  garden,  got  over  the  wall. 
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and  his  foot  coming,  in  his  pursuit  of  the  bird,  into  contact  with 

the  wire  which  communicated  with  the  gun,  the  latter 

went  ofif  and  *  injured  him.     It  was  held,  though  his  own  [*  334] 

act  had  been  the  immediate  cause  of  the  gun  going  off,  yet 

that  the  unlawful  act  of  the  defendant  in  setting  it  rendered  the 

latter  liable  for  the  consequences. 

In  the  course  of  the  discussion  a  similar  case  of  Jay  v.  Whitfield, 
3  Q.  B.  D.  644,  was  mentioned  —  tried  before  Richards,  C.  B.,  —  in 
which  a  plaintiff  who  had  trespassed  upon  premises  in  order  to  cut 
a  stick  and  had  been  similarly  injured,  had  recovered  substantial 
damages,  and' no  attempt  had  been  made  to  disturb  the  verdict 

In  Hill  V.  New  River  Company,  7  B.  &  S.  308,  the  defendants 
created  a  nuisance  in  a  public  highway  by  allowing  a  stream  of 
water  to  spout  up  open  and  unfenced  in  the  road.  The  plaintiff's 
horses,  passing  along  the  road  with  his  carriage,  took  fright  at  the 
water  thus  spouting  up,  and  swerved  to  the  other  side  of  the  road. 
It  so  happened  that  there  was  in  the  road  an  open  ditch  or  cutting, 
which  had  been  made  by  contractors  who  were  constructing  a 
sewer,  and  which  had  been  left  unfenced  and  unguarded,  which  it 
ought  not  to  have  been.  Into  this  ditch  or  cutting,  owing  to  its 
being  unfenced,  the  horses  fell,  and  injured  themselves  and  the 
carriage.  It  was  contended  that  the  remedy,  if  any,  was  against 
the  contractors  ;  but  it  was  held  that  the  plaintiff  was  entitled  to 
recover  against  the  company. 

In  Burrows  v.  March  Oaz  and  Coke  Company,  L.  R.  7  Ex.  96,  it 
was  held  in  the  Exchequer  Chamber,  affirming  a  judgment  of  the 
Court  of  Exchequer,  that  where,  through  a  breach  of  contract  by 
the  defendants  in  not  serving  the  plaintiff  with  a  proper  pipe  to 
convey  gas  from  their  main  into  his  premises,  an  escape  of  gas  had 
taken  place,  whereupon  the  servant  of  a  gasfitter  at  work  on  the 
premises  having  gone  into  the  part  of  the  premises  where  the 
escape  had  occurred,  with  a  lighted  candle,  and  examining  the  pipe 
with  the  candle  in  his  hand,  an  explosion  took  place,  by  which 
the  premises  were  injured,  the  defendants  were  liable,  though  the 
explosion  had  been  immediately  caused  by  the  imprudence  of  the 
gasfitter's  man  in  examining  the  pipe  with  a  lighted  candle  in 
his  hand. 

In  Collins  v.  Middle  Level  Commissioners,  L.  R  4  C.  P.  279, 
the  defendants  *  were  bound  under  an  Act  of  Parliament  [*  335] 
to  construct  a  cut  with  proper  walls,  gates,  and  sluices,  to 
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keep  out  the  waters  of  a  tidal  river,  and  also  a  culvert  under  the 
cut,  to  carry  off  the  drainer  of  the  lands  lying  east  of  the  cut,  and 
to  keep  the  same  open  at  all  times.  In  consequence  of  the  defec- 
tive construction  of  the  gates  and  sluices,  the  waters  of  the  river 
flowed  into  the  cut,  and,  bursting  its  western  bank,  flooded  the 
adjoining  lands.  The  plaintiff  and  other  proprietors  on  the  eastern 
side  closed  the  culvert,  and  so  protected  their  lands ;  but  the  pro- 
prietors on  the  western  side,  to  lessen  the  evil  to  themselves, 
reopened  the  culvert,  and  so  increased  the  overflow  on  the  plaintififs 
land,  and  caused  injury  to  it  The  defendants  sought  to  ascribe 
the  injury  to  the  act  of  the  western  proprietors  in  Removing  the 
obstruction  which  those  on  the  other  side  had  placed  at  the 
culvert  But  it  was  held  that  the  negligence  of  the  defendants 
was  the  substantial  cause  of  the  mischief.  "  The  defendants,"  says 
Mr.  Justice  Montague  Smith,  "  cannot  excuse  themselves  from  the 
natural  consequences  of  their  negligence  by  reason  of  the  act, 
whether  rightful  or  wrongful,  of  those  who  removed  the  obstruc- 
tion placed  in  the  culvert  under  the  circumstances  found  in  this 
case."  "  The  primary  and  substantial  cause  of  the  injury,"  says 
Mr.  Justice  Brett,  "  was  the  negligence  of  the  defendants,  and  it 
is  not  competent  to  them  to  say  that  they  are  absolved  from  the 
consequences  of  their  wrongful  act  by  what  the  plaintiff  or  some 
one  else  did."  —  "I  cannot  see  how  the  defendants  can  excuse 
themselves  by  urging  that  the  plaintiff  was  prevented  by  other 
wrongdoers  from  preventing  a  part  of  the  injury." 

The  case  of  Harrison  v.  Great  Northern  Railway  Company ^  3  H.  & 
C.  231,  33  L.  J.  Ex.  266,  belongs  to  the  same  class.  The  defendants 
were  bound  under  an  Act  of  Parliament  to  maintain  a  delph  or  drain 
with  banks  for  carrying  off  water  for  the  protection  of  the  adjoin- 
ing lands.  At  the  same  time  certain  commissioners,  appointed 
under  an  Act  of  Parliament,  were  bound  to  maintain  the  naviga- 
tion of  the  river  Witham,  with  which  the  delph  communicated. 
There  having  been  an  extraordinary  fall  of  rain,  the  water  in  the 
delph  rose  nearly  to  the  height  of  its  banks,  when  one  of  them 

gave  way  and  caused  the  damage  of  which  the  plaintiflf 
[*  336]  complained.     It  *  was  found  that  the  bank  of  the  delph 

was  not  in  a  proper  condition,  but  it  was  also  found,  and 
it  was  on  this  that  the  defendants  relied  as  a  defence,  that  the 
breaking  of  the  bank  had  been  caused  by  the  water  in  it  having 
been  penned  back,  owing  to  the  neglect  of  the  commissioners  to 
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maintain  in  a  proper  state  certain  works  which  it  was  their  duty 
to  keep  up  under  their  Act  Nevertheless,  the  defendants  were 
held  liable. 

These  authorities  would  appear  to  be  sufficient  to  maintain  the 
plaintiff's  right  of  action  under  the  circumstances  of  this  case.  It 
must^  however,  be  admitted  that  in  one  or  two  recent  cases  the 
Courts  have  shown  a  disposition  to  confine  the  liability  arising 
from  unlawful  acts,  negligence,  or  omissions  of  duty  within  nar- 
rower limits,  by  holding  a  defendant  liable  for  those  consequences 
only  which  in  the  ordinary  course  of  things  were  likely  to  arise, 
and  which  might  therefore  reasonably  be  expected  to  arise,  or  which 
it  was  contemplated  by  the  parties  might  arise,  from  such  acts, 
negligence,  or  omissions.  In  Greenland  v.  Chaplin,  5  Ex.  243,  at 
p.  248,  Pollock,  C.  B.,  says:  "I  entertain  considerable  doubt 
whether  a  person  who  is  guilty  of  negligence  is  responsible  for  all 
the  consequences  which  may  under  any  circumstances  arise,  and 
in  respect  of  mischief  which  could  by  no  possibility  have  been 
foreseen,  and  which  no  reasonable  person  would  have  anticipated." 
Acting  on  this  principle,  the  Court  of  Common  Pleas,  in  a  recent 
case  of  Sharp  v.  Paipelly  L,  E.  7  C.  P.  253,  held  that  the  action  would 
not  lie  where  the  injury,  though  arising  from  the  unlawful  act  of  the 
defendant,  could  not  have  been  reasonably  expected  to  follow  from 
it.  The  defendant  had,  contrary  to  the  provisions  of  the  Police 
Act,  washed  a  van  in  -  the  street,  and  suffered  the  water  used  for 
the  purpose  to  flow  down  a  gutter  towards  a  sewer  at  some  little 
distance.  The  weather  being  frosty,  a  grating,  through  which 
water  flowing  down  the  gutter  passed  into  the  sewer,  had  become 
frozen  over,  in  consequence  of  which  the  water  sent  down  by  the 
defendant,  instead  of  passing  into  the  sewer,  spread  over  the  street 
and  became  frozen,  rendering  the  street  slippery.  The  plaintiff's 
horse  coming  along  fell  in  consequence,  and  was  injured.  It  was 
held  that  as  there  was  nothing  to  show  that  the  defendant  was 
aware  of  the  obstruction  of  the  grating,  and  as  the  stop- 
page of  the  water  was  not  the  ♦  necessary  or  probable  con-  [*  337] 
sequence  of  the  defendant's  act,  he  was  not  responsible  for 
what  had  happened. 

BoviLL,  Ch.  J.,  there  says :  "  No  doubt,  one  who  commits  a  wrong- 
ful act  is  responsible  for  the  ordinary  consequences  which  are 
likely  to  result  therefrom,  but,  generally  speaking,  he  is  not  liable 
for  damage  which  is  not  the  natural  or  ordinary  consequence  of 
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such  act,  unless  it  be  shown  that  he  knows,  or  has  reasonable 
means  of  knowing,  that  consequences  not  usually  resulting  from 
the  act  are,  by  reason  of  some  existing  cause,  likely  to  intervene 
80  as  to  occasion  damage  to  a  third  person.  Where  there  is  no 
reason  to  expect  it,  and  no  knowledge  in  the  person  doing  the 
wrongful  act  that  such  a  state  of  things  exists  as  to  render  the 
damage  probable,  if  injury  does  result  to  a  third  person  it  is  gen- 
erally considered  that  the  wrongful  act  is  not  the  proximate  cause 
of  the  injury  so  as  to  render  the  wrongdoer  liable  to  an  action." 
And  Grove,  J.,  said :  "  I  am  entirely  of  the  same  opinion.  I  think 
the  act  of  the  defendant  was  not  the  ordinary  or  proximate 
cause  of  the  damage  to  the  plaintiffs  horse>  or  within  the  ordinary 
consequences  which  the  defendant  may  be  presumed  to  have  con- 
templated, or  for  which  he  is  responsible.  The  expression,  the 
'natural'  consequence,  which  has  been  used  in  so  many  cases, 
and  which  I  myself  have  no  doubt  often  used,  by  no  means  conveys 
to  the  mind  an  adequate  notion  of  what  is  meant;  'probable' 
would  perhaps  be  a  better  expression.  If  on  the  present  occasion 
the  water  had  been  allowed  to  accumulate  round  the  spot  where 
the  washing  of  the  van  took  place,  and  had  there  frozen  obviously 
within  the  sight  of  the  defendant,  and  the  plaintiffs  horse  had 
fallen  there,  I  should  have  been  inclined  to  think  that  the  defend- 
ant would  have  been  responsible  for  the  consequences  which  had 
resulted."  And  Mr.  Justice  Keating  said :  •"  The  damage  did  not 
immediately  flow  from  the  wrongful  act  of  the  defendant,  nor 
was  such  a  probable  or  likely  result  as  to  make  him  responsible 
for  it.  The  natural  consequence,  if  that  be  a  correct  expression, 
of  the  wrongful  act  of  the  defendant  would  have  been  that  the 
water  would  under  ordinary  circumstances  have  flowed  along  the 
gutter  or  channel,  and  so  down  the  grating  to  the  sewer.  The 
stoppage  and  accumulation  of  the  water  was  caused  by  ice  or 

other  obstruction  at  the  drain,  not  shown  to  have  been 
[*  338]  known  to   the   defendant,   *and   for   which   he  was  in 

no  degree  responsible.  That  being  so,  it  would  obvi- 
ously be  unreasonable  to  trace  the  damage  indirectly  back  to  the 
defendant." 

We  acquiesce  in  the  doctrine  thus  laid  down  as  applicable  to 
the  circumstances  of  the  particular  case,  but  we  doubt  its  applica- 
bility to  the  present,  which  appears  to  us  to  come  within  the 
principle  of  Scott  v.  Shepherd,  3  Wils.  403,  2  W.  Bl.  892,  and 
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Dixon  V.  Bdl,  5  M.  &  S.  198  (p.  26,  ante),  and  the  other  cases  to 
which  we  have  referred.  At  the  same  time,  it  appears  to  us  that 
the  case  before  us  will  stand  the  test  thus  said  to  be  the  true  one. 
For  a  man  who  unlawfully  places  an  obstruction  across  either  a 
public  or  private  way  may  anticipate  the  removal  of  the  obstruc- 
tion, by  some  one  entitled  to  use  the  way,  as  a  thing  likely  to 
happen;  and  if  this  should  be  done,  the  probability  is  that  the 
obstruction  so  removed  will,  instead  of  being  carried  away  alto- 
gether, be  placed  somewhere  near ;  thus,  if  the  obstruction  be  to 
the  carriageway,  it  will  very  likely  be  placed,  as  was  the  case  here, 
on  the  footpath.  If  the  obstruction  be  a  dangerous  one,  whereso- 
ever placed,  it  may,  as  was  the  case  here,  become  a  source  of  dam- 
age, from  which,  should  injury  to  an  innocent  party  occur,  the 
original  author  of  the  mischief  should  be  held  responsible.  More- 
over, we  are  of  opinion  that,  if  a  person  places  a  dangerous  obstruc- 
tion in  a  highway,  or  in  a  private  road,  over  which  persons  have  a 
right  of  way,  he  is  bound  to  take  all  necessary  precaution  to  pro- 
tect persons  exercising  their  right  of  way,  and  that  if  he  neglects 
to  do  so  he  is  liable  for  the  consequences.  It  is  unnecessary  to 
consider  how  the  matter  would  have  stood  had  the  plaintiff  been  a 
trespasser.  The  case  of  Mangan  v.  Atterton,  4  H.  &  C.  383,  L.  R  1 
Ex.  239,  was  cited  before  us  as  a  strong  authority  in  favour  of  the 
defendant.  The  defendant  had  there  exposed  in  a  public  market- 
place a  machine  for  crushing  oilcake  without  its  being  thrown  out 
of  gear,  or  the  handle  being  fastened,  or  any  person  having  the  care 
of  it.  The  plaintiff,  a  boy  of  four  years  of  age,  returning  from 
school  with  his  brother,  a  boy  of  seven,  and  some  other  boys, 
stopped  at  the  machine.  One  of  the  boys  began  to  turn  the 
handle ;  the  plaintiff,  at  the  suggestion  of  his  brother,  placed  his 
hand  on  the  cogs  of  the  wheels,  and  the  machine  being 
♦  set  in  motion,  three  of  his  fingers  were  crushed.  It  was  [*  339] 
held  by  the  Court  of  Exchequer  that  the  defendant  was 
not  liable,  first,  because  there  was  no  negligence  on  the  part  of  the 
defendant,  or,  if  there  was  negligence,  it  was  too  remote;  and 
secondly,  because  the  injury  was  caused  by  the  act  of  the  boy  who 
turned  the  handle,  and  of  the  plaintiff  himself,  who  was  a  tres- 
passer. With  the  latter  ground  of  the  decision  we  have  in  the 
present  case  nothing  to  do ;  otherwise  we  should  have  to  consider 
whether  it  should  prevail  against  the  cases  cited,  with  which  it  is 
obviously  in  conflict    If  the  decision  as  to  negligence  is  in  conflict 
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with  our  judgment  in  this  case,  we  can  only  say  we  do  not 
acquiesce  in  it.  It  appears  to  us  that  a  man  who  leaves  in  a  public 
place,  along  which  persons,  and  amongst  them  children,  have  to 
pass,  a  dangerous  machine  which  may  be  fatal  to  any  one  who 
touches  it,  without  any  precaution  against  mischief,  is  not  only 
guilty  of  negligence,  but  of  negligence  of  a  very  reprehensible 
character,  and  not  the  less  so  because  the  imprudent  and  unauthor- 
ised act  of  another  may  be  necessary  to  realise  the  mischief  to 
which  the  unlawful  act  or  negligence  of  the  defendant  has  given 
occasion.  But  be  this  as  it  may,  the  case  cannot  govern  the  pres* 
ent.  For  the  decision  proceeded  expressly  on  the  ground  that 
there  had  been  no  default  in  the  defendant ;  here  it  cannot  be  dis- 
puted that  the  EU3t  of  the  defendant  was  unlawful. 

On  the  whole,  we  are  of  opinion,  both  on  principle  and  authority, 
that  the  plaintiff  is  entitled  to  our  judgment. 

Judgment  for  the  plaintiff. 

ENGLISH  NOTES. 

Farrant  v.  Ban^  (1862),  11  C.  B.  (N.  S.)  653,  31  L.  J.  C.  P.  137, 
8  Jur.  (N.  S.)  868,  was  an  action  brought  by  the  plaintiff  to  recover 
damages  for  an  injury  sustained  by  him  from  the  explosion  of  a  carboy 
of  nitric  acid  which  he  was  employed  to  carry  for  the  defendant.  It 
appeared  that  no  notice  had  been  given  to  the  plaintiff  of  the  highly 
dangerous  character  of  the  thing  which  he  was  employed  to  carry ;  and 
on  this  ground  the  Court  held  that  there  was  a  breach  of  duty  for  which 
the  defendant  was  liable. 

An  oilcake  crushing  machine  has  been  the  subject  of  cases  in  the 
Courts  of  both  England  and  Scotland.  In  each  case  the  machine  was 
exposed  in  a  public  place  unguarded.  In  each  case  it  was  played  with 
by  children,  with  the  result  of  little  fingers  being  crushed.  In  the 
English  case,  Mangan  v.  AtteHon  (1866),  L.  R  1  Ex.  239,  35  L.  J. 
Ex.  161,  14  L.  T.  411, 14  W.  R.  771  (referred  to  in  the  latter  principal 
case)  the  owner  of  the  machine  who  left  it  in  this  manner  was  held 
blameless.  In  the  Scotch  case^  Campbell  v.  Ord  (Court  of  Session,  6 
Nov.  1873),  1  Rettie,  149,  he  was  held  liable.  It  would  be  difficult  to 
say  after  this  experience  of  the  Courts,  that  such  a  machine  does  not 
exercise  a  dangerous  fascination  to  children  of  tender  age. 

The  case  of  Farry  v.  SmUh  (1879),  4  C.  P.  D.  325,  46  L.  J.  C.  P. 
731,  41  L.  T.  93,  27  W.  R.  801,  was  decided  on  a  principle  similar  to 
the  rule.  The  defendant  was  a  gasiitter,  employed  by  a  householder  to 
repair  a  gasmeter  upon  the  premises,  and  for  the  purpose  took  away  the 
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meter,  and  in  place  of  it  made  a  temporary  connection  bj  means  of  a 
tube  between  the  inlet  pipe  and  the  pipe  supplying  the  hoase.  Owing 
to  the  insufficiency  of  the  connecting  pipe  there  was  an  escape  of  gas  in 
the  cellar  where  the  meter  had  been;  and  on  the  plaintiff,  a  servant  of 
the  house,  going  into  the  cellar  in  the  course  of  his  duty  with  a  lighted 
candle,  an  explosion  of  the  accumulated  gas  took  place  by  which  the 
plaintiff  was  hurt.  The  jury  finding  that  the  work  had  been  negli- 
gently done,  and  that  the  hurt  proceeded  entirely  from  such  negligencei 
the  defendant  was  held  liable. 

By  contrast,  the  case  of  Stanley  v.  PoweU  (1891),  1  Q,  B.  86,  60  L.  J. 
Q.  B.  52,  63  L.  T.  809,  39  W.  R.  76,  exhibits  an  instance  of  pure 
accident  The  plaintiff,  who  was  a  person  employed  in  carrying  game 
for  a  shooting  party,  was  struck  by  a  shot  from  the  defendant's  gun 
glancing  off  a  tree  in  a  different  direction  from  that  in  which  the  gun 
was  pointed.  The  jury  found  that  there  was  no  negligence  on  the  part 
of  the  defendant.  Dekman,  J.,  in  giving  judgment  for  the  defendant, 
observed:  ^'If  the  case  is  regarded  as  an  action  on  the  case  for  an 
injury  by  negligence,  the  plaintiff  has  failed  to  establish  that  which  is 
the  very  gist  of  such  an  action.  If,  on  the  other  hand,  it  is  turned  into 
an  action  of  trespass,  and  the  defendant  is  (as  he  must  be)  supposed  to 
have  pleaded  a  plea  denying  negligence,  and  establishing  that  the 
injury  was  accidental  in  the  sense  above  explained,  the  verdict  of  the 
jury  is  equally  fatal  to  the  action.'' 

AMERICAN  NOTES. 

In  Carter  v.  Toume^  98  Massachusetts,  567  (1868),  the  defendant,  who  was 
a  duly  licensed  seller  of  gunpowder,  sold  and  delivered  to  the  plaintiff  two 
pounds  of  gunpowder,  which  exploded  and  caused  the  injury.  The  plaintiff 
was  a  boy  eight  years  of  age,  without  knowledge  or  experience  in  the 
use  of  gunpowder,  and  an  unfit  person  to  be  intrusted  with  gunpowder, 
all  of  which  the  defendant  knew.  The  declaration  further  alleged  that 
"the  plaintiff,  in  ignorance  of  its  effects,  and  using  that  care  of  which 
he  was  capable,  exploded  said  gunpowder,  and  by  such  explosion  was 
severely  and  dangerously  burned."  Upon  demurrer,  it  was  held  that  the 
declaration  stated  a  good  cause  of  action.  Mr.  Justice  Gray,  in  delivering 
the  Court's  judgment,  observed:  "By  the  well-settled  rule  of  the  common 
law,  a  person  who  negligently  uses  a  dangerous  instrument  or  article,  or 
causes  or  authorizes  its  use  by  another  person,  in  such  a  manner  or  under  such 
circumstances  that  he  has  reason  to  know  that  it  is  likely  to  produce  in- 
jury, b  responsible  for  the  natural  and  probable  consequences  of  his  act  to 
any  person  injured,  who  is  not  himself  in  fault." 

In  the  leading  case  of  lliomas  v.  Winchester,  2  Selden  (N.  Y.),  307,  the 
defendant,  a  druggist,  put  up  belladonna  in  a  bottle  labelled  extract  of  dan- 
delion, and  sent  it  into  the  market.  The  plaintiff  purchased  the  bottle  from 
an  apothecary,  and  gave  a  dose  of  its  contents  to  his  wife,  believing  it  to  be 
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extract  of  dandelion,  a  harmless  medicine.  The  Court  of  Appeals  of  New 
York  held  that  the  defendant  was  liable,  because  he  owed  to  the  public  a 
duty  not  to  expose  human  life  to  danger  by  falsely  labelling  a  poisonous  drug 
and  selling  it  as  a  harmless  article. 

If,  however,  the  article  sold  is  not  dangerous  or  defective  in  itself,  but 
merely  becomes  dangerous  by  mixture  with  another  substance,  and  the  plain- 
tiff is  injured  by  an  explosion  occasioned  by  such  mixture,  the  fact  that  the 
article  sold  was,  by  mistake,  not  the  article  which  the  defendant  intended  to 
sell,  does  not  render  the  defendant  liable  for  the  damage.  Davidson  v.  NichoUu, 
11  Allen  (Mass.),  514.  Other  cases  illustrative  of  this  rule  are :  Powell  v. 
Deveney,  3  Gushing  (Mass.),  300;  Barnes  ▼.  Chapin^  4  Allen  (Mass.),  444; 
McDonald  v.  Snelling,  14  Allen  (Mass.),  290  ;  Lane  v.  AUantie  Works,  111 
Massachusetts,  136 ;  Vandenburgh  v.  Truax,  4  Denio  (N.  Y.),  464 ;  Morrison  v 
Dauis,  20  Pennsylvania  State,  170 ;  McGrew  v.  Stone^  53  Pennsylvania  State, 
436. 


No.  15.— BEITTON  v.  GEE  AT  WESTERN   COTTON 
COMPANY. 

(EX.  1872.) 

No.  16.  — BADDELEY  v.  EARL  GRANVILLK 
(Q.  B.  D.  1887.) 
RULE. 

"Where  a  statute  of  a  public  character  prescribes  in 
regard  to  a  class  of  persons  the  performance  of  certain 
acts,  as  reasonable  precautions  for  the  health  or  safety  of 
a  class  of  persons  having  to  do  with  them,  the  neglect  of 
such  a  statutory  precaution  gives  a  right  of  action  to  any 
person,  within  the  scope  of  the  intended  benefit,  who,  by 
reason  of  the  neglect,  suffers  damage  of  the  kind  intended 
to  be  provided  against. 

Britten  v.  Oreat  Western  Gotten  Cempany. 

L.  R.  7  Ex.  130-139  (s.  0.  41  L.  J.  Ex.  99,  27  L.  T.  125,  20  W.  R.  5^5). 

[180]  Master  and  Seroant,  — Dangerous  Machinery,  —  Duty  to  Fence,  ^Fac- 
tory Acts,  —  Contributory  Negligence, 

B.,  aged  twenty- two,  was  employed  by  the  defendants,  the  owners  of  a  "  fee- 
tory"  within  the  meaning  of  7  Vict,  c  15,  to  grease  the  bearings  between  the 
fly  and  spnr  wheel  of  a  steam-engine  in  their  engine-house.    In  order  to  do  the 
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work,  he  had  to  stand  on  a  wall  2  ft.  3  in.  thick,  in  a  cavity  made  for  the  purpose, 
the  fly-wheel  being  on  his  left  hand  revolving  in  a  "  wheel-race  "  in  the  engine- 
house,  and  the  spur-wheel  on  his  right  hand,  revolving  in  another  room  in  the 
&ctory.  The  two  wheels  revolved  in  parallel  planes,  the  distance  between 
them  being  2  ft.  10  in.  There  was  no  fence  along  the  wall  edge  of  the  wheel- 
racc;  on  which  B.  was  placed  to  do  his  work,  and  the  fly-wheel,  near  to  which, 
however,  children  or  young  persons  were  not  liable  to  pass  or  be  employed, 
was  unfenced.  At  the  time  of  the  accident,  B.  had  been  at  the  work  for  &ve 
days.  On  the  sixth  morning,  he  was  caught  by  the  fly-wheel,  whirled  into  the 
air,  and  killed.  At  the  trial  of  an  action  by  his  widow  and  administratrix  for 
pecuniary  loss  sustained  by  his  death,  the  jury  found  that  he  had  not  been 
guilty  of  contributory  negligence,  either  in  undertaking  the  employment,  or 
whilst  engaged  upon  it,  and  returned  a  verdict  for  the  plaintiff.  On  a  rule  to  set 
it  aside,  pursuant  to  leave,  on  the  ground  that  there  was  no  statutory  duty  to 
fence  the  place  in  question,  and  that  the  deceased  had  voluntarily  encountered 
the  risk  incidental  to  his  employment :  — 

Heldy  First,  that  the  defendants  were  bound  under  7  Vict,  c  15,  s.  21,  to 
fence  the  place  where  B.  had  to  stand,  it  being  the  edge  of  a  wheel-race  not 
otherwise  secured ;  and  secondly,  that  the  dangerous  character  of  the  employ- 
ment was  not  so  obvious  as  that  he  must  necessarily  be  taken  to  have  known 
it;  or  that,  even  assuming  he  did  know  it,  that  circumstance  alone  was  not 
enough  to  constitute  him  a  ''volunteer"  in  such  a  sense  as  to  exonerate  the 
defendants  from  liability  for  the  consequences  of  their  breach  of  their  statutory 
duty. 

Semble,  that  the  7  Vict.  c.  15,  s.  21,  Imposed  on  the  defendants  an  unquali- 
fied duty  to  fence  the  fly-wheel,  whether  children  were  liable  to  pass  or  be 
employed  near  it  or  not. 

Declaration  by  the  plaintiff,  as  administratrix  of  Samuel  Britton, 
deceased.  1st  count,  that  at  the  time,  &c.,  the  defendants 
•  carried  on  their  business  in  a  factory  at  Bristol,  and  were  [*  131] 
the  owners  of  machinery  therein,  and  that  Samuel  Britton, 
in  his  life-time,  was  employed  by  the  defendants  as  an  engine- 
driver  and  an  engineer  to  work  for  them  in  the  factory,  and  in  and 
about  the  machinery ;  and  in  the  course  of  his  employment  it  was 
necessary  for  him  to  place  himself  close  to  the  fly-wheel  and  spur- 
wheel  of  a  certain  steam-engine,  in  order,  at  the  defendants'  re- 
quest, to  lubricate  and  keep  lubricated  the  bearings  connected  with 
the  fly-wheel  and  spur-wheel  of  the  steam-engine;  that  through 
the  negligence  and  default  of  the  defendants,  the  fly-wheel  and 
spur-wheel  of  the  steam-engine  were  unsafely  and  defectively  con- 
structed, and  were  insufficiently  guarded,  fenced,  and  protected, 
and  were  in  an  unsafe  and  unfit  condition  for  being  used  and 
lubricated,  which  the  defendants  well  knew,  and  whereof  Samuel 
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Britton  was  ignorant ;  and  by  reason  of  the  premises,  and  also  hj 
reason,  as  the  defendants  well  knew,  of  no  sufl&cient  and  proper 
apparatus  having  been  provided  by  the  defendants,  to  protect 
Samuel  Britton  while  so  employed  by  them  in  and  about  the 
lubricating  the  bearings  connected  with  the  fly-wheel  and  spur- 
wheel,  from  injuries  arising  from  the  unsafe  and  unguarded 
state  of  the  fly-wheel,  and  spur-wheel,  Samuel  Britton,  whilst  he 
was  lubricating  the  bearings,  was  caught  by  and  became  entangled 
with  the  fly-wheel,  which  was  then  in  motion,  under  the  order  and 
by  the  direction  of  the  defendants,  and  was  whirled,  and  dragged 
about,  and  injured,  and  afterwards,  and  within  twelve  months  be- 
fore suit,  died  of  his  injuries. 

2nd  count  That  the  defendants  at  the  time,  &c.,  and  after  the 
passing  of  the  7  Vict.  c.  15,  and  19  &  20  Vict  c.  38,  carried  on 
the  business  of  cotton-spinners  in  a  building  at  Bristol,  and  therein, 
for  the  purposes  of  the  business,  a  steam-engine,  producing  steam 
power,  was  used  to  work  machinery  employed  in  preparing  and 
manufacturing  cotton  and  in  the  process  incidental  to  the  manu- 
facture of  cotton,  the  building  being  a  "factory,"  within  the 
meaning  of  the  statutes ;  and  there  was  in  part  of  the  building  a 
wheel-race,  not  in  any  way  secured,  and  not  fenced  close  to  its 
edge,  being  a  wheel-race  within  the  meaning  of  the  statutes ;  and 
in  part  of  the  building  mill-gearing,  being  mill-gearing  within  the 
meaning  of  the  statutes ;  and  the  machinery  in  the  factory  was,  at 

the  time,  &c.,  put  in  motion,  and  was  in  motion  by  the 
[*132]  steam-engine  *  and  power  thereof  for  the  purpose  of  the 

manufacture  and  process ;  the  part  of  the  building  where 
it  was  in  motion,  not  being  a  part  which  by  the  73rd  section  of 
the  first-mentioned  Act  of  Parliament  or  otherwise,  was  declared 
to  be  a  part  of  the  factory  or  place  to  which  the  enactments  of  the 
Act,  or  the  definition  of  the  word  "  factory,"  were  not  to  extend. 
That  the  building  with  mill-gearing,  steam-engine,  and  power, 
were,  at  the  time,  &c.,  under  the  care  and  management  of  the 
defendants,  and  were  such  as  ought  according  to  the  statutes  to 
have  been  securely  fenced,  and  the  wheel-race  was  a  wheel-race 
not  otherwise  secured,  which  ought  to  have  been  fenced  close  to 
its  edge ;  and  the  steam-engine  was  a  steam-engine,  near  to  which 
children  or  young  persons  were  liable  to  pass,  or  be  employed  ; 
and  the  mill-gearing  was  mill-gearing  with  which  children,  and 
young  persons,  and  women,  were  liable  to  come  in  contact,  either 
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in  passing,  or  in  their  ordinary  occupation  in  the  factory.  That 
Samuel  Britten  was  lawfully,  and  at  the  request  of  the  defendants, 
in  that  part  of  the  factory.  Tet  the  defendants  disregarded  their 
statutory  duty,  and  did  not  securely  fence  the  steam-engine  and 
mill-gearing,  nor  were  the  same  or  either  of  them  securely  fenced, 
and  did  not  fence  the  wheel-race,  not  being  otherwise  secured,  close 
to  its  edge,  or  otherwise  secure  the  same ;  whereby  Samuel  Britton^ 
deceased,  was  caught  up,  and  whirled  about  by  certain  parts  of  the 
steam-engine  and  mill-gearing,  and  injured,  and  afterwards,  and 
within  twelve  months  before  suit,  died  of  his  injuries ;  and  that  the 
plaintiff  sued  as  administratrix  to  recover  the  pecuniary  loss  caused 
to  herself,  as  the  wife  of  the  deceased,  and  to  his  child,  by  his  death. 

Pleas  (inter  alia) :  1.  Not  guilty  ;  5,  to  2nd  count,  traverse  that 
the  machinery  required  fencing ;  7,  to  same,  that  the  deceased's 
death  was  caused  by  his  own  negligence.    Issue.  ^ 

•At  the  trial,  before  Brett,  J.,  at  the  Bristol  Summer  ['IBS] 
Assizes,  1871,  it  was  proved  that  Samuel  Britton,  who  was 
twenty-two  years  old,  entered  the  defendants'  service  as  a  coal 
trimmer  on  the  27th  of  September,  1870.  He  was  promoted  to  be 
engine-driver  on  the  11th  of  October,  and  on  the  14th  of  October 
was  requested  to  grease  the  bearings  between  the  fly  and  spur 
wheel  of  a  steam-engine.  The  fly-wheel  was  15  feet  and  the  spur- 
wheel  16  feet  in  diameter.  At  the  time  of  the  accident  which 
caused  his  death,  he  had  been  flve  days  at  this  work.  In  order  to 
do  it,  he  had  to  stand  on  a  wall,  in  a  cavity  made  for  the  purpose, 
into  which  he  crawled  through  the  spokes  of  the  fly-wheel,  which 
was  on  his  left  hand,  revolving  in  a  wheel-race  in  the  engine-house, 
at  the  rate  of  fifty-six  revolutions  a  minute ;  the  spur-wheel  being 
on  lus  right  hand,  revolving  at  the  same  rate  in  a  room  in  the 
factory.    The  wall  was  2  ft.  3  in.  thick  and  the  utmost  distance 

1  7  Vict.  c.  15,  8.  21,  enacts,  with  re-  and  the  said  protection  to  each  part  nhaU 

gard  to  cotton  among  other  factories,  that  not  be  removed  while  the  parts  required 

"  every  fly-wheel  directly  connected  with  to  be  fenced  are  in  motion  by  the  action 

the  steam-engine  or  water-wheel,  or  other  of  the  steam-engine,  water-wheel,  or  other 

mechanical  power,  whether  in  the  engine-  mechanical  power  for  any  manufacturing 

house  or  not,  and  every  part  of  a  steam-  process.*' 

engine  and  water-wheel,  and  every  hoist        19  &  20  Vict.  c.  38,  s.  4,  enacts  that  the 

or  teagle  near  to  which  children  or  young  above  section,  "  so  far  as  the  same  refers 

persons  are  liable  to  pass  or  be  employed,  to  the  mill-gearing,  shall  apply  only  to 

mnd  all  parts  of  the  miU-gearing  in  a  fao-  those  parts  thereof  with  which  children 

tory  shall  be  securely  fenced ;  and  every  and  young  persons  and  women  are  liable 

wheel-race  not  otherwise  secured  shall  be  to  come  in  contact  either  in  passing  or  in 

fenced  close  to  the  edge  of  the  wheel-race ;  their  ordinary  occupation  in  the  factory." 
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between  the  spokes  of  the  two  wheels  was  2  ft  10  in.  The  wheel- 
race  in  which  the  fly-wheel  revolved  was  fenced  in  the  engine- 
house  along  its  outer  edges,  but  was  unprotected  on  the  wall 
side  at  the  place  where  Britton  was  placed  to  do  his  work.  On 
the  sbcth  morning  of  his  employment,  he  was  caught  up  by  the 
fly-wheel,  whirled  into  the  air,  and  killed.  This  action  was  then 
brought  under  Lord  Campbell's  Act,  to  recover  the  pecuniary  loss 
caused  to  his  widow  and  child  by  his  death. 

The  learned  Judge  was  of  opinion  that  there  was  no  evidence  for 
the  jury  on  the  first  count  of  the  declaration,  and  as  to  the  second, 
that  there  was  no  duty  under  7  Vict  c.  15,  s.  21,  to  fence  the  fly- 
wheel unless  children  were  liable  to  pass  or  be  employed  near  it, 
but  that  there  was  an  unqualified  duty  to  fence  the  wheel-race  not 
being  otherwise  secured,  close  to  its  edge  ;  and  asked  the  jury,  first, 
whether  the  place  in  question  was  the  edge  of  a  "  wheel-race  "  (as 
to  which  there  was  some  conflict  of  evidence) ;  and,  secondly^ 
whether  the  deceased  had  been  guilty  of  contributory  negligence 
either  in  undertaking  the  employment  or  whilst  engaged 
[*  134]  upon  it  *  The  jury  answered  these  questions  in  the  plain- 
tifi's  favour,  and  a  verdict  was  accordingly  entered  for  her 
for  £200,  leave  being  reserved  to  the  defendants  to  move  to  enter 
a  nonsuit  or  verdict  for  them,  if  upon  all  facts  the  Judge  ought  to 
have  ruled  that  there  was  no  evidence  for  the  jury  of  their  liability. 

A  rule  was  afterwards  obtained  accordingly,  on  the  grounds, 
among  others,  that  there  was  no  statutory  duty  to  fence  the  place 
in  question,  and  that  the  deceased  had  voluntarily  incurred  the 
risks  incidental  to  his  employment. 

H.  T.  Cole,  Q.  C.  (A.  Charles  with  him),  showed  cause.  The 
defendants  were  guilty  of  a  breach  of  their  statutory  duty.  Sect 
21  of  7  Vict  c.  15,  imposes  on  them  an  unqualified  duty  to  fence 
the  fly-wheel  of  a  steam-engine,  whether  children  are  or  are  not 
liable  to  pass  near  it  The  exemption  from  the  duty  to  fence, 
except  where  there  is  a  liability  of  children  passing,  is  confined  to 
the  immediately  preceding  words  "every  hoist  or  teagle."  As 
to  the  other  parts  of  the  machinery  mentioned,  the  defendants 
must  fence  them  in  any  event.  Mill-gearing,  it  is  true,  by  the 
subsequent  Act  (19  &  20  Vict  c.  38,  s.  4)  need  not  be  fenced 
unless  children  are  likely  to  pass  or  come  into  contact  with  it,  but 
nothing  in  either  of  the  Acts  restricts  the  owner*s  duty  in  respect 
either  of  a  fly-wheel  or  a  wheel-race ;  and  for  a  failure  to  perform 
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that  duty  they  are  responsible  to  adults  and  children  alilce.  No 
doubt  the  primary  object  of  the  Factory  Acts  was  to  protect  young 
people,  but,  secondarily,  to  protect  all  persons,  old  or  young,  em- 
ployed in  the  factory.  Coe  v.  Bait,  6  Ex.  752,  per  Parke,  B.,  at 
p.  757;  Doel  v.  Sheppard,  5  E.  &  B.  856,  25  L.  J.  Q.  B.  124.  Now, 
in  the  present  case,  the  jury  have  found  that  the  deceased  was  at 
the  time  of  the  accident  on  the  edge  of  a  wheel-race ;  that  being  so, 
there  should  have  been  a  fence  to  protect  him,  for  the  wheel-race  was 
not  "  otherwise  secured  "  within  the  meaning  of  the  statute.  Even 
assuming,  therefore,  that  the  earlier  part  of  the  section  is  ambigu- 
ous, and  that  the  fly-wheel,  not  being  easily  accessible  to  children, 
did  not  require  fencing,  still  the  wheejl-race  ought  to  have  been 
fenced.  The  defendants  will  contend  that  the  outside  edge  of  the 
wheel-race  alone  requires  protection.  But  there  is  a  fallacy  in 
the  term.  Every  edge  on  which  a  person  in  the  course 
*of  his  employment  is  required  to  stand  needs  a  fence,  [•135] 
and  the  place  where  the  deceased  was  standing  was,  qv>oad 
him,  an  outside  edge.  If  the  Acts  had  been  passed  for  the  protec- 
tion of  the  public  there  would  have  been  some  colour  for  the  de- 
fendants' contention.  But  they  were  passed  not  for  the  benefit  of 
casual  visitors  to  a  factory,  but  for  that  of  those  whose  daily  work 
obliged  them  to  be  in  positions  of  danger.  Next,  it  will  be  said 
that  the  deceased  voluntarily  undertook  this  employment,  and  was 
therefore  disentitled  to  recover.  But,  there  is  no  pretence  that 
whilst  at  his  work  he  was  guilty  of  carelessness  or  misconduct,  as 
was  the  case  in  Caswell  v.  Worth,  5  E.  &  B.  849,  25  L.  J.  Q.  B. 
121.  The  only  contributory  negligence  he  can  be  charged  with 
was  in  going  to  the  work  at  all ;  and  as  to  this  the  jury  have 
exonerated  him.  In  fact,  the  place  where  he  stood  was  not  neces- 
sarily dangerous ;  and  he  might  reasonably  suppose  it  was  a  place 
to  which  he  might  go  without  imprudence.  The  work  was  to  a 
certain  extent  hazardous,  but  still  a  knowledge  of  the  danger  is 
only  an  element  in  the  case,  and  was  properly  left  in  this  case  to 
the  consideration  of  the  jury.  Holmes  v.  Clarice,  6  H.  &  N.  349, 
7  H.  &  N.  937,  30  L  J.  Ex.  135,  31  L.  J.  Ex.  356,  is  in  point  for 
the  plaintiff.  There  the  person  injured  unquestionably  knew  and 
complained  of  the  danger,  and  yet  was  held  entitled  to  recover. 
There  being,  therefore,  a  clear  default  on  the  defendants'  part,  and 
no  contributory  negligence  in  the  deceased,  either  in  undertaking 
or  whilst  doing  the  work,  the  verdict  ought  to  stand.    He  may 
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have  tnown  the  employment  was  dangerous  and  yet  not  have 
appreciated  the  risk  he  was  ranning,  and  unless  he  understood 
both  the  danger  and  the  risk,  the  maxim.  Volenti  non  fit  injuria, 
does  not  apply.  He  was  not  a  "  volunteer/'  and  the  defendants 
must  bear  the  consequence  of  their  breach  of  duty.  Paterson  v. 
Wallace,  1  Macq.  748 ;  Bartomhill  Coal  Co.  v.  Eeid,  3  Macq.  286 
(p.  107,  post), 

Kingdon,  Q.  C,  and  Pinder,  in  support  of  the  rule.  First,  the 
fly-wheel  did  not  require  fencing,  because  there  was  no  evidence 
that  children  were  liable  to  pass  near  it  As  to  the  wheel-race,  it 
was  "  otherwise  secured."  The  evidence  was  that  it  was  only  by 
crossing  the  fence  which  was  erected  round  the  outer  edge  and 

climbing  through  the  spokes  of  the  fly-wheel  itself  that 
[*136]  the  *  deceased  could  reach  the  place  where  he  had  to 

stand.  The  defendants  had  done  all  the  statute  required 
in  protecting  this  outer  edge,  and  the  cavity  in  the  wall  was  not 
such  a  place  as  required  fencing  within  the  meaning  of  the  statute. 
It  was  not  a  place  where,  in  the  ordinary  course  of  business,  any 
one  would,  or  indeed  could,  go,  and  the  deceased  having  consented 
to  go  there  for  a  temporary  purpose  could  not  complain  of  the 
want  of  a  fence.  He  was  the  author  of  his  own  misfortune,  and 
in  every  sense  of  the  word  a  "volunteer."  It  is  true  the  jury 
exonerated  him  from  contributory  negligence,  but  the  defendants 
have  leave  to  enter  the  verdict  if  the  Court  should  think  that 
there  was  no  evidence  which  ought  to  have  been  left  to  the  jury ; 
and  here  it  was  clear  upon  the  whole  facts  that  the  deceased  must 
have  known,  not  only  the  dangerous  character  of  his  employment, 
but  also  the  risk  he  was  running.  Holmes  v.  Clarke,  6  H.  &  N. 
349,  7  H.  &  K  937,  30  L.  J.  Ex.  135,  31  L.  J.  Ex.  356,  is  distin- 
guishable. There  the  injured  man  was  induced  by  the  defendants* 
promise  to  fence  to  go  on  working,  and  met  with  his  injuries  while 
working  upon  the  faith  that  his  employers  would  protect  him 
properly.  Here  the  deceased  of  his  own  accord  undertook  the 
risks  of  the  employment  He  might  have  declined  to  do  the  work 
if  he  had  chosen ;  but  having  undertaken  it,  with  his  eyes  open, 
his  representative  cannot  recover  in  this  action,  Mdlors  v.  Shaw, 
1  B.  &  S.  437,  30  L.  J.  Q.  B.  333. 

Bramwell,  B.  —  I  think  this  rule  ought   to  be   discharged, 
although  during  the  argument  I  have  had  great  doubt  as  to  what 
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our  decision  should  be.  We  might,  in  my  opinion,  found  our 
judgment  on  the  case  of  Holmes  y.  Clarke,  6  H.  &  N.  349,  7  H.  & 
N.  937, 30  L.  J.  Ex.  135, 31  L.  J.  Ex.  356,  where  indeed  there  was  a 
weaker  caae  for  the  plaintiff  than  there  is  here.  But  though  I  agree 
in  the  decision  arrived  at  there,  I  cannot  follow  the  reasoning  of  some 
of  the  Judges  in  the  Exchequer  Chamber.  This  beii^  so,  I  desire  to 
show  that  independently  of  that  authority  I  should  have  oome  to  the 
conclusion  in  this  case  that  the  plaintiff  is  entitled  to  succeed. 

Now  I  am  clearly  of  opinion  that  the  place  where  the  deceased 
was  standing  ought  to  have  been  fenced.  I  think  the  true  con- 
struction of  the  7'  Vict  c.  15,  s.  21,  is  that  there  is  an 
unqualified  'duty  to  fence  "every  fly-wheel  directly  con-  [*137] 
nected  with  the  steam-engine  or  water-wheel,  or  other 
mechanical  power,  whether  in  the  engine-house  or  not,"  in  all 
cases,  whether  children  are  liable  to  pass  or  not  That  duty  has 
since  been  limited  as  far  as  mill-gearing  is  concerned,  by  the  19  & 
20  Vict.  c.  38,  s.  4,  just  as  iit  the  earlier  Act  the  duty  was  limited 
as  r^rds  hoists  or  teagles.  But  I  see  no  reason  for  construing 
the  section  otherwise  than  as  imposing  an  obligation  to  fenoe  the 
fly-wheel  of  a  steam-engine  and  the  engine,  as  absolute  as  exists  in 
the  case  of  a  wheel-race.  However,  it  is  not  necessary  to  decide 
this  point,  for  the  section  proceeds  to  enact  that "  every  wheel-race, 
not  otherwise  secured,  shall  be  fenced  close  to  the  edge  of  the 
wheel-race ; "  and  as  to  these  words  imposing  a  duty  to  fence  in 
all  events,  there  is  no  possibility  of  doubt.  Then,  in  this  case  it  is 
admitted  that  the  wheel-race  was  not  fenced,  nor  was  it  otherwise 
secured.  But  it  is  contended  that  no  fence  was  wanted,  because 
the  edge  where  Britton  was  placed  could  only  be  reached  in  an 
exceptional  manner,  and  was  not  a  place  where  anybody  would  be 
except  occasionally  on  some  special  duty.  The  evidence,  however, 
does  not  support  this  contention.  The  deceased  had  himself  been 
there  for  five  days,  and  the  place  ought  to  have  been  fenced  so  as 
to  prevent  any  one  from  falling  against  or  becoming  entangled 
with  the  wheeL 

The  defendants,  therefore,  were  in  default.  But  now  we  come 
to  the  great  difficulty  in  the  case.  Does  the  maxim.  Volenti  non 
fit  injuria,  apply  ?  I  think  not.  True,  Britton  was  in  one  sense 
vokns.  He  need  not  have  gone  where  he  did.  But  he  must  not 
only  be  a  volunteer  in  the  sense  that  he  went  there  when  he  might 
have  stopped  away,  but  it  must  clearly  appear  that  he  went  voluu' 
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tarily,  with  a  full  knowledge  and  understanding  of  the  risk.  It 
is  suggested  he  must  have  known  it.  I  doubt  it.  The  jury  have 
found  him  not  guilty  of  contributory  negligence  either  in  going  or 
being  there,  and  I  cannot  say  they  were  wrong.  I  do  not  myself 
see  that  the  place  was  necessarily  dangerous.  At  any  rate  the 
deceased  may  well  have  thought  it  was  not.  Indeed,  the  accident 
seems  to  have  resulted  not  from  the  necessarily  dangerous  char- 
acter of  the  place,  but  from  some  misfortune  which  might  have 
happened  anywhere.     It  is  further  contended  that  at  any  rate  the 

deceased  knew  the  danger  as  well  as  his  employers.  That 
[•  138]   may  be  *  doubtful  in  fact,  for  he  seems  not  to  have  been 

a  skilled  workman,  but  a  coal  trimmer.  Assuming,  how- 
ever, that  he  did  share  his  employers'  knowledge,  it  must  be 
remembered  that  the  liability  of  the  defendants  here  is  not  at 
common  law  but  by  statute.  They  are  in  default  to  begin  with, 
and  the  mere  circumstance  that  the  deceased  entered  on  a  danger- 
ous employment  does  not  exonerate  them,  unless  he  knew  the 
nature  of  the  risk  to  which,  in  consequence  of  that  default,  he  was 
exposed.  For  these  reasons,  therefore,  I  think  the  verdict  was 
right  and  ought  to  stand.  The  deceased  is  found  by  the  jury  not 
to  have  been  guilty  of  any  contributory  negligence,  and  having 
regard  to  that  finding  and  the  mode  in  which  the  question  was 
left  to  them,  I  cannot  see  that  he  was  a  "  volunteer "  in  such  a 
sense  as  to  afford  a  defence  to  this  action. 

Channell,  B.  —  I  am  of  the  same  opinion.  I  agree  with  what 
has  been  said  by  my  Brother  Bramwell  on  the  construction  of  the 
statute,  and  with  the  distinction  between  a  statutory  and  common- 
law  liability,  not  by  any  means  questioning  the  proposition,  how- 
ever, that  in  either  case,  contributory  negligence  on  the  part  of  the 
person  injured  would  aflford  a  defence.  As  to  the  second  point,  I 
do  not  think  that  the  deceased  was  a  volunteer  in  a  sense  which 
would  have  disentitled  him  to  recover  if  he  had  lived.  I  think  he 
might  have  maintained  an  action  for  the  injuries  he  sustained.  In 
Mellors  v.  Shaw,  1  B.  &  S.  437,  30  L.  J.  Q.  B.  333,  there  is  a 
marked  distinction  in  the  language  used  by  Crompton,  J.  (1  B.  & 
S.  at  p.  446),  in  dealing  with  the  case  of  one  who  undertakes 
dangerous  work  in  the  ordinary  course  of  his  employment,  and 
one  who  undertakes  extra  risk  for  extra  wages.  In  the  latter 
case  he  would  be  properly  considered  a  "  volunteer,"  because  for 
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a  higher  rate  of  remuneration  he  undertakes  the  risk,  knowing  its 
nature. 

I  do  not  wish  to  add  any  observations  on  the  particular  facts 
of  the  present  case.  I  think  Holmes  v.  Clarke,  6  H.  &  N.  349,  7 
H.  &  N.  937,  30  L.  J.  Ex.  135,  31  L.  J.  Ex.  356,  is  decisive  in 
the  plaintiffs  favour.  It  was,  indeed,  a  stronger  case  than  this, 
because  there  the  plaintiff  chose  to  go  on  working,  although  he 
knew  the  defendant  had  not  securely  fenced  the  machine,  and  yet 
he  was  held  entitled  to  recover. 

*  PiGOTT,  B.  — I  agree  in  thinking  that  this  rule  should  be  [*  139] 
discharged.  The  first  question  is  whether  the  defendants  are 
in  default  That  depends  on  the  construction  of  7  Vict.  c.  15,  s. 
21 ;  and  I  concur  in  the  remarks  of  my  Brother  Bramwell  on  that 
section.  The  words  as  to  the  fencing  of  a  wheel-race  at  least  are 
clear.  No  doubt,  if  no  one  had  ever  had  occasion  to  go  to  the 
place  in  question,  it  might  be  said  that  the  wheel-race  was  "  other- 
wise secured;"  but  here  it  was  a  workman's  duty  to  go  there 
continually,  and  there  being  no  fence  to  protect  him  from  falling 
into  the  race  or  against  the  fly-wheel,  I  think  the  defendants  were 
guilty  of  a  breach  of  their  statutory  duty.  The  place  was  neither 
fenced  nor  otherwise  secured.  Then,  the  next  question  is,  whether 
deceased  would  have  disentitled  himself  to  recover  by  reason  of 
contributory  negligence.  Upon  the  facts  and  findings  of  the  jury 
I  do  not  think  he  would.  I  do  not  think  we  can  safely  say  that 
he  must  have  known  the  risk  he  was  running.  The  place  was 
no  doubt  a  dangerous  place ;  but  he  may  very  well  have  been 
ignorant  of  the  real  nature  of  the  risk. 

I  may  add  that  I  should  have  been  better  satisfied  if  Caswell  v. 
Worth,  5  K  &  B.  849,  25  L.  J.  Q.  B.  121,  had  been  otherwise 
decided ;  and  that  the  master  there  should  have  been  held  liable, 
as  he  had  been  clearly  guilty  of  a  breach  of  his  statutory  duty. 
However,  there  is  nothing  in  that  case  inconsistent  with  our  decis- 
ion here.  It  seems  that  even  although  there  may  be  a  statutory 
duty,  imposed  on  the  employer,  the  workman  must  still  be  careful 
of  his  own  safety.  In  this  case  there  is  nothing  to  show  that  the 
deceased  knowingly  incurred  the  danger,  or  was  guilty  of  any 
want  of  care,  and  the  defendants,  therefore,  ought  to  bear  the 
consequences  of  their  own  clear  neglect  of  duty. 

Bute  discharged. 
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19  Q.  B.  D.  4S3-428  (8.  C.  56  L.  J.  Q.  B.  501,  57  L.  T.  268,  36  W.  B.  63). 

[This  case,  will  be  found  reported  as  No.  4  of  "  Master  and 
Servant,"  17  R  C.  212.] 

BNGLISH  NOTES. 

Couch  V.  Sted  (1854),  3  El.  &  Bl.  402,  23  L.  J.  Q.  B.  121,  18  Jur. 
515,  was  an  action  by  a  seaman  against  the  shipowners  with  whom  he 
had  sailed.  A  count  alleging  that  defendant  neglected  to  supply  and 
keep  on  board  the  vessel  a  proper  supply  of  medicines,  whereby  the 
plaintiff's  health  suffered,  was  held  good  on  demurrer.  Eor  the  duty 
of  keeping  proper  medicines  on  board  was  a  duty  prescribed  by  statute 
(the  Merchant  Shipping  Act)  and,  although  a  penalty  was  imposed  for 
breach  of  the  public  duty,  there  was  nothing  in  the  Act  to  take  away 
the  common-law  right  of  the  plaintiff  to  maintain  an  action  on  the  case 
for  special  damage  sustained  by  him  through  the  breach  of  the  duty. 

In  the  case  where  a  statutory  duty  under  the  Contagious  Diseases 
(Animals)  Act,  1869  ^-  to  put  cattle  on  board  in  substantial  pens  -« 
being  neglected,  in  consequence  of  which  tho  sheep  were  washed  over- 
board,  —  it  was  held  that,  the  object  of  the  Act  being  to  prevent  the 
spread  of  contagious  disease,  and  not  to  guard  against  the  perils  of  the 
sea,  the  owners  of  the  sheep  had  no  right  of  action  for  the  neglect. 
Gorris  v.  Scott  (1874),  L.  R.  9  Ex.  125,  43  L.  J.  Ex.  92,  30  L.  T. 
431,  22  W.  R.  575. 

In  the  Court  of  Appeal  in  Atkinson  v.  Newcastle  and  Oateshead 
Waterworks  Co.  (1877),  2  Ex.  D.  441,  46  L.  J.  Ex.  776,  36  L.  T.  761, 
25  W.  R.  794,  doubts  were  expressed  (by  Lord  Cairns,  Cockburn, 
Ch.  J.,  and  Brett,  L.  J.),  whether  the  principle  laid  down  in  Couch  v. 
Steel  was  not  too  wide,  and  whether  it  was  rightly  applied  to  the  pro- 
visions of  the  Merchant  Shipping  Act  in  question.  These  doubts  are 
again  expressed  and  emphasised  by  Lord  Hersghell  in  Cowley  v.  New- 
market Local  Boards  1892,  A.  C.  345,  62  L.  J.  Q.  B.  65,  67  L.  T.  486 
(12  R.  C.  705,  711).  In  the  case  of  Atkinson  v.  Newcastle  and  Gates- 
head Waterworks  Cc^  the  plaintiff  sued  the  water  company  for  breach 
of  a  statutory  duty  to  maintain  pipes  with  fire  plugs  charged  at  a  certain 
pressure  whereby  (as  alleged)  his  premises  were  burnt  down.  The 
Court  held  that  the  mere  fact  that  a  breach  of  statutory  duty  has 
caused  damage  does  not  vest  a  right  of  action  in  the  person  suffering 
the  damage  against  the  person  guilty  of  the  breach;  that,  whether  the 
breach  does  or  does  not  give  such  right  of  action,  must  depend  upon  the 
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laAgoage  of  the  particular  statute;  and  that  the  clauses  of  the  Water* 
works  Acty  1847,  relating  to  five  plugs,  &c.,  which  provided  for  penalties 
in  ease  of  neglect,  were  not  intended  to  make  the  company  liahle  also  as 
fire  insurers  in  case  of  such  neglect.  This  decision  was  followed  hy  the 
Court  of  Appeal  in  3PColla  y.  Clactonronsea  Oas  and  Water  Co, 
(1889),  5  Times  Bep.  690 ;  and  hj  the  Judicial  Committee  in  Johnson 
V.  Consumert*  Ga9  Company  of  Toronto,  1898,  A,  C,  447,  67  L,  J.  P. 
G.  33,  where  inhahitants  within  the  area  sued  for  divers  breaches  of  dutj 
under  the  respective  Gas  and  Water  Acts. 

But  in  Groves  v.  Lord  Winibome  (C.  A.),  1898,  2  Q.  B.  402,  67 
L.  J,  Q.  B.  862,  the  Court,  following  the  above  principal  case  of  Britton 
V.  Great  Western  Cotton  Co.  and  a  Scotch  case  of  Kelly  v.  Glohe  Sugar 
Refining  Co.y  20  Bettie  (Court  of  Session,  4th  series),  p.  833,  held  that 
an  action  will  lie  in  respect  of  personal  injury  occasioned  to  a  work- 
man in  a  factory  through  a  breach  by  his  employer  of  the  duty  to  main- 
tain fencing  for  dangerous  machinery  imposed  upon  him  by  sect.  5, 
subsect.  4,  of  the  Factory  and  Workshop  Act,  1878. 

Having  regard  to  this  last  decision,  it  is  not  to  be  assumed  ^^  not- 
withstanding the  strong  doubts  expressed  of  it  ^-  that  the  decision  in 
Cowii  V.  SteeL  is  entirely  overruled.  It  certainly  cannot  be  supported 
on  the  broad  ground  on  which  it  is  placed.  And,  as  it  merely  overruled 
a  demurrer,  the  decision  is,  at  all  events,  of  little  weight  as  an  authority. 
But,  if,  in  an  action  by  a  seaman,  it  were  proved  that  he  had  suffered 
in  health  by  the  failure  of  the  owners  to  fulfil  the  statutory  conditions 
enacted  for  the  benefit  of  seamen  (see  now  the  Merchant  Shipping  Act, 
1894,  sect.  200),  there  seems  no  intelligible  reason  why  the  principle 
of  the  oases  under  the  Factory  Acts  should  not  be  applied. 

AMERICAN  NOTES. 

See  American  Notes  to  Baddeley  v.  Earl  Granville,  17  Baling  Cases,  212, 238, 
for  other  matters  there  discussed. 

1.  Statutes  for  Protection  of  Non-employees,  —  The  rule  deduced  from  the 
principal  cases  of  Britton  v.  Great  Western  Cotton  Company  and  Baddeley  v. 
EaH  Granville  is  well  settled  in  the  United  States  when  the  plaintiff  is  not  an 
employee  of  the  defendant.  Statutes  and  ordinances  imposing  the  duty  upon 
railroad  companies  to  fence  their  tracks,  or  to  blow  whistles  or  ring  bells 
when  approaching  a  highway  crossing,  famish  uumeroas  illustrations  of  the 
rale.  In  Hayes  y.  Michigan  Central  Ry,,  111  United  States,  228,  the  City  of. 
Chicago,  acting  under  authority  from  the  Legislature  of  Illinois,  passed  an 
ordinance  requiring  the  defendant  railroad  company  to  erect  a  fence  upon 
the  line  of  its  road  within  the  corporate  limits  of  the  city  for  the  purpose  of 
protecting  persons  and  animals  from  danger.  The  defendant  neglected  to 
erect  a  fence  along  its  line  at  Lake  Park,  which  was  a  public  park  within  the 
city.     The  plaintiff,  a  boy  between  eight  and  nine  years  of  age,  bright  and 
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well  grown,  but  deaf  and  dumb,  was  run  over  by  a  train  of  the  defendant 
company  at  this  unf  enoed  place.  The  trial  Court  ruled  that  the  plaintiff  could 
not  recover,  and  ordered  a  verdict  for  the  defendant.  The  Supreme  Court  of 
the  United  States,  however,  reversed  the  judgment,  for  the  reason  that  there 
was  sufficient  evidence  of  the  negligence  of  the  defendant  to  entitle  the  plain- 
tiff to  a  verdict  in  his  favor,  and  that  the  want  of  a  fence  was  a  proximate 
cause  of  the  injury,  within  the  meaning  of  that  term  in  cases  of  this  character, 
where  the  defendant  was  guilty  of  a  breach  of  an  express  provision  of  law. 
Upon  the  question  of  proximate  cause,  the  opinion  of  the  Court,  which  was 
delivered  by  Mr.  Justice  Matthews,  contains  the  following  reasons  and 
authorities  on  pages  241,  242 : . 

'<  It  is  further  argued  that  the  direction  of  the  Court  below  was  right, 
because  the  want  of  a  fence  could  not  reasonably  be  alleged  as  the  cause  of 
the  injury.  In  the  sense  of  an  efficient  cause,  causa  causans,  this  is  no  doubt 
strictly  true ;  but  that  is  not  the  sense  in  which  the  law  uses  the  term  in  this 
connection.  The  question  is,  was  it  causa  sine  qua  non,  a  cause  which  if  it 
had  not  existed,  the  injury  would  not  have  taken  place,  an  occasional  cause, 
and  that  is  a  question  of  fact,  unless  the  causal  connection  is  evidently  not 
proximate.  Milwaukee  jr  St.  Paul  Railroad  Company  v.  Kellogg,  94  United 
States,  469.  The  rule  laid  down  by  Willes,  J.,  in  Daniel  v.  Metropolitan 
Railway  Company,  L.  R.  3  C.  P.  216,  222,  and  approved  by  the  Exchequer 
Chamber,  L.  R.  3  C.  P.  591,  and  by  the  House  of  Lords,  L.  R.  5  H.  L.  45, 
was  this  :  <  It  is  necessary  for  the  plaintiff  to  establish  by  evidence  circum- 
stances from  which  it  may  fairly  be  inferred  that  there  is  reasonable  proba- 
bility that  the  accident  resulted  from  the  want  of  some  precaution  which  the 
defendants  might  and  ought  to  have  resorted  to; '  and  in  the  case  of  Williams 
V.  Great  Western  Railway  Company,  L.  R.  9  Ex.  157,  where  that  rule  was 
applied  to  a  case  similar  to  the  present,  it  was  said  (p.  162) :  '  There  are 
many  supposable  circumstances  under  which  the  accident  may  have  happened, 
and  which  would  connect  the  accident  with  the  neglect.  If  the  child  was 
merely  wandering  about  and  he  had  met  with  a  stile,  he  would  probably  have 
been  turned  back ;  and  one  at  least  of  the  objects  for  which  a  gate  or  stile  is 
required,  is  to  warn  people  of  what  is  before  them  and  to  make  them  pause 
before  reaching  a  dangerous  place  like  a  railroad.'  The  evidence  of  the  cir- 
cumstances showing  negligence  on  the  part  of  the  defendant,  which  may  have 
been  the  legal  cause  of  the  injury  to  the  plaintiff,  according  to  the  rule  estab- 
lished in  Railroad  Company  v.  Stout,  17  Wall.  657,  and  RandaU  v.  B.  fr  0. 
Railroad  Company,  109  United  States,  478,  should  have  been  submitted  to  the 
jury  ;  and  for  the  error  of  the  Circuit  Court  in  directing  a  verdict  for  the 
defendant,  the  judgment  is  reversed  and  a  new  trial  awarded." 

In  Doyle  v.  Boston  jr  Albany  Ry.,  145  Massachusetts,  386,  the  plaintiff's 
intestate  was  instantly  killed  at  a  railroad  crossing  of  a  highway,  while  driv- 
ing in  a  wagon.  The  defendant  neglected  to  ring  the  bell  or  blow  the 
whistle  of  the  locomotive  engine  as  required  by  statute.  It  was  held  that 
direct  evidence  that  the  defendant's  neglect  caused  the  injury  was  not  neces- 
sary, and  that  the  jury  was  warranted  in  finding  such  neglect,  and  in  render- 
ing a  verdict  for  the  plaintiff.    Mr.  Justice  Holbces,  in  delivering  the  opinion 
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of  the  Court,  says,  on  page  888 :  "  The  warning,  either  by  bell  or  whistle,  if  it 
had  been  sounded,  would  have  been  audible,  and,  as  the  deceased  was  not 
driving  in  a  furious  or  reckless  manner,  the  jury  might  infer  that  he  would 
have  beard  it.  People  do  not  generally  try  to  drive  across  railway  tracks 
when  they  know  by  the  bell  or  whistle  that  a  train  is  approaching ;  the  jury 
therefore  might  find  that  the  deceased  would  have  stopped  if  the  bell  had 
been  rung  or  the  whistle  sounded." 

In  Norton  v.  Eatttem  By,,  113  Massachusetts,  866,  the  plaintiff's  horse, 
while  being  driven  on- a  highway  near  a  railroad  crossing,  was  frightened  by 
defendant's  train  of,  cars,  and  kicked  and  broke  the  plaintiff's  leg.  The 
defendant  had  neglected  to  give  the  statutory  signals.  Mr.  Justice  Devens, 
in  the  opinion  of  the  Court,  says,  on  pages  869,  870 :  *<  It  is  further  contended 
by  the  defendants  that  their  negligence  is  a  cause  of  the  injury  too  remote  to 
be  considered,  even  if,  by  their  neglect  to  give  the  signals  which  they  were 
bound  to  give,  the  plaintiff  was  induced  to  approach  so  near  with  his  horse 
that  the  animal  was  frightened  by  the  rush  of  the  train.  But  many  circum- 
stances may  intervene  between  the  wrongful  act  done  or  duty  omitted  and 
the  injury,  and  yet,  if  it  affirmatively  appears  that  the  mischief  is  attributable 
to  the  wrong  or  negligence  as  a  result  which  might  reasonably  have  been 
anticipated  therefrom,  the  party  guilty  thereof  is  liable.  McDonald  v. 
Snelling,  14  Allen,  290.  If  the  neglect  of  the  duties  incumbent  on  the  de- 
fendants caused  the  plaintiff  to  approach  so  near  the  passing  train  that  his 
horse  took  fright  from  it,  and  the  injury  thereby  occurred,  he  being  in  the 
exercise  of  due  care,  the  defendants'  negligence  was  such  a  proximate  cause 
of  the  injury  that  they  are  liable  therefor,  although  the  two  circumstances  of 
the  rush  of  the  train  and  the  fright  of  the  horse  intervened  between  the 
negligence  and  the  injury." 

In  the  following  cases,  railroad  companies  were  held  liable  for  injuries 
caused  by  neglect  of  a  statutory  precaution  relating  to  speed  :  State  v.  Boston  jr 
Maine  Ry.,  80  Maine,  430  (1888) ;  Nutter  v.  Boston  fr  Maine  Ry,,  60  New  Hamp- 
shire, 483  (1881)  ;  Clark  v.  Boston  ^  Maine  Ry,,  64  New  Hampshire,  323. 

In  the  following  cases,  railroad  companies  were  held  liable  for  injuries 
caused  by  neglect  of  a  statutory  precaution  relating  to  ringing  a  bell  or  blow- 
ing a  whistle  when  approaching  a  highway  crossing :  Wakefield  v.  Connecti- 
cut, fi-c.  Ry.,  87  Vermont,  330  (1864) ;  Ermtt  v.  Hudson  River  Ry.,  85  New 
York,  9  (1866) ;  Eaton  v.  Erie  i2y.,  61  New  York,  644  (1878) ;  Elkins  v.  Boston 
ir  Albany,  115  Massachusetts,  190  (1874) ;  Bayley  v.  Eastern  Ry.,  126  Massa- 
chusetts, 62  (1878). 

The  following  cases  involved  the  question  of  the  liability  of  railroad  com- 
panies for  fires  set  by  sparks  from  locomotives.  Hart  v.  Western  Ry.,  18 
Metcalf  (Mass.),  99 ;  SmUh  v.  Boston  ^  Maine  Ry.,  63  New  Hampshire,  25. 

The  fact  that  the  railroad  company  is  engaged  in  interstate  commerce  does 
not  relieve  it  from  liability  for  breach  of  a  duty  imposed  by  a  State  statute, 
enacted  for  the  protection  of  the  State's  inhabitants  in  the  exercise  of  its 
police  powers,  where  the  neglect  and  injury  occur  within  the  State.  Smith  v. 
Boston  Sr  Maine  Ry,,  63  New  Hampshire,  25 ;  Clark  v.  Boston  fr  Maine  Ry.,  64 
New  Hampshire,  823. 
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When  the  parpose  of  the  statute  is  not  to  punish  an  offence  against  the  pub- 
lie  justice  of  the  State  where  the  injury  occurred,  but  merely  to  provide  a 
private  remedy  for  the  benefit  of  the  person  injured,  the  statute  is  not  penal 
in  the  international  sense,  and  may  be  enforced  in  the  Courts  of  other  States. 
Dennick  T.  Railroad  Co.,  103  United  States,  11;  HurUington  ▼.  AUrillf  146 
United  States,  657,  673,  674;  Chase  v.  Maine  Central  Ry^  167  Massachusetts, 
383;  Higgins  v.  Central  New  England  Ry,,  155  Massachusetts,  176^ 

But  when  the  chief  purpose  of  the  statute  of  the  State  where  the  injury 
occurs,  is  to  punish  an  offence,  though  it  also  confers  a  private  right  of  action 
upon  the  person  injured,  the  statute  is  penal  in  its  nature,  and  will  not  sup- 
port an  action  in  another  State  in  favor  of  the  individual.  Adanu  v.  Fiteh- 
hwrg  Ry.,  67  Termont,  76;  CReilly  v.  New  York,  i'c.  Ry,,  16  Rhode  Isk^nd, 
388;  Bnyce  v.  Wabash  Ry^  63  Iowa,  70;  Dale  v.  Atchison,  ^e.  Ry.,  47  Pacific 
Kep.  (Kansas),  621 ;  Perkins  v.  Boston,  i^e.  Ry,,  00  Federal  Rep.  321. 

The  Massachusetts  statute  of  1874,  c.  872,  §  164,  provided  that  if  a  person 
is  injured  by  a  collision  at  a  railroad  crossing,  and  it  appears  that  the  corpora- 
tion neglected  to  give  the  signals  by  bell  and  whistle  required  by  statute, 
the  corporation  shall  be  liable,  unless  it  is  shown  that,  in  addition  to  mere 
want  of  ordinary  care,  the  person  injured  is  guilty  of  gross  or  wilful  negh- 
genoe,  or  was  acting  in  violation  of  law.  This  Act  was  reen acted  in  the  Public 
Statutes  of  1882,  c.  112,  §  213,  and  is  still  in  force  (1800),  and  in  an  action 
under  it  the  burden  is  upon  the  defendant  to  show  that  the  person  injured 
was  guilty  of  gross  or  wilful  negligence,  or  was  acting  in  violation  of  law, 
and  that  such  conduct  contributed  to  the  injury.  Copley  v.  New  Haven,  ^c. 
Ry,,  136  Massachusetts,  6;  DoyU  v.  Boston  ff  Albany  Ry,,  145  Massachusetts, 
386. 

In  "  New  World  "  v.  King,  16  Howard  (U.  S.),  460,  the  plaintiff  was  injured 
by  the  bursting  of  a  boiler  on  the  defendant's  steamboat,  and  it  appeared 
that  the  defendant  had  neglected  the  duty  imposed  upon  him  by  the  Act  of 
Congress  of  July  7, 1838  (5  Statutes  at  Large,  806).  It  was  held  by  the  Su- 
preme Court  of  the  United  States  that  the  burden  was  on  the  defendant  to 
show  that  the  plaintiff's  injury  was  not  the  result  of  the  defendant's  negli- 
gence, and  that  the  bursting  of  the  boiler  was  primd  facie  evidence  of  negli- 
gence on  the  part  of  the  defendant.  See  also  The  Sydney,  27  Federal 
Reporter,  110,  128. 

The  neglect  of  a  landlord  to  provide  fire-escapes  as  required  by  statute  or 
ordinance ,  has  also  been  held  to  entitle  a  tenant  to  recover  damages  for  per- 
sonal injuries  occasioned  by  such  neglect.  Willy  v.  Mulledy,  78  New  York, 
310. 

2.  Statute  for  Protection  of  Employees,  —  When  the  plaintiff  is  employed  by 
the  defendant,  however,  the  authorities  in  the  United  States  are  confiicting 
among  themselves,  and  some  of  them  do  not  agree  with  the  English  rule 
founded  upon  the  principal  cases  of  Britton  and  Baddeley,  in  each  of  which 
the  relation  of  employer  and  employee  existed,  and  the  plaintiff  recovered, 
although  he  had  knowledge  that  the  statutory  duty  had  not  been  complied 
with  by  the  defendants 

The  recent  case  of  Knisley  v.  Pratt,  148  New  York,  872  (1806),  seems 
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contrary  to  the  English  rule,  though  the  Court  attempted  to  distinguish  the; 
case  from  that  o£  BrUton  y.  Great  Western  Cotton  Company.  In  the  New  York 
case,  the  plaintiff,  a  woman,  was  injured  while  cleaning  a  punching  machine  in 
motion,  by  reason  of  the  absence  of  guards  on  the  cogwheels  of  the  machine. 
The  Factory  Act  of  New  York,  Statute  of  18iK),  c.  398,  for  the  protection  of 
women  and  children  employed  in  manufacturing  establishments,  provided, 
among  other  safeguards,  that  cogwheels  should  be  guarded,  and  imposed  a 
penalty  upon  the  owner  of  the  factory  for  neglect.  The  plaintiff  had  been 
employed  by  the  defendant  in  this  work  for  several  months  before  her  injury 
was  received,  and  knew  that  the  cogwheels  in  question  were  unguarded.  It 
was  held  that  the  plaintifE  was  rightly  nonsuited  at  the  trial,  upon  the  ground 
that  she  had  assumed  the  risk  of  an  obvious  danger,  and  that  the  Factory 
Act  had  not  made  any  change  in  the  doctrine  of  assumption  of  risk  by  em- 
ployees. It  was  argued  on  behalf  of  the  plaintiff  that  public  policy  required 
a  strict  enforcement  of  the  statute,  and  that  it  would  contravene  public 
policy  to  permit  an  employee  by  implied  contract  or  promise  to  waive  the  ' 
protection  of  the  statute.  Mr.  Justice  BARTtETT,  in  replying  to  this  argu- 
ment for  the  Court,  said,  on  page  377 :  <'  We  think  this  proposition  is  essen- 
tially unsound  and  proceeds  upon  theories  that  cannot  be  maintained.  It  is 
difficult  to  perceive  any  difference  in  the  quality  and  character  of  a  cause  of 
action  whether  it  has  its  origin  in  the  ancient  principles  of  the  common  law, 
in  the  formulated  rules  of  modem  decisions,  oi  in  the  declared  will  of  the 
Legislature." 

Other  illustrations  of  the  New  York  rule  are  shown  in  the  following  cases : 
E.  S.  Higgins'  Carpet  Co,  v.  O'Keefey  79  Federal  Reporter  (C.  C.  A.),  900 
(New  York);  White  v.  Wittemann  Lithographic  Co.,  131  New  York,  631; 
Graves  v.  Brewer^  88  New  York  Supp.  566. 

The  cases  of  PatUey  v.  Steam  Gauge  Co.,  181  New  York,  90,  9$,  and  Huda  v« 
American  Glucose  Co.^  154  New  York,  474,  482,  however,  contain  dicta  ap- 
parently at  variance  with  the  case  of  Knisley  v.  Pratt,  148  New  York,  372. 
In  the  Huda  case,  Mr.  Justice  6rat»  in  delivering  the  opinion  of  the  Court, 
remarks :  **  Of  course,  it  is  not  to  be  understood  from  what  has  been  said 
that  it  necessarily  follows  that  employees  would  assume  such  risks  connected 
with  the  management  of  the  business,  as  would  result  from  a  violation  by  the 
employer  of  the  statute,  in  a  neglect  to  provide  fire-escapes.  That  presents  a 
different  question." 

Ashman  v.  FUnt  fr  Pere  Marquette  Railway  Company,  90  Michigan,  567 
(1892),  agrees  with  the  English  rule.  The  plaintiff  was  in  the  employ  of  the 
defendant  as  a  switchman,  and  was  injured  by  catching  his  foot  in  an  un- 
blocked frog  in  a  switch,  while  uncoupling  cars  in  motion.  A  Michigan 
statute  of  1883  required  frogs  to  be  blocked  for  the  protection  of  railroad 
employees.  The  defendant  had  not  complied  with  this  law,  and  some  of  the 
frogs  in  its  yard  were  unblocked.  This  fact  was  known  to  the  plaintiff, 
though  he  did  not  know  of  the  existence  of  the  particular  frog  upon  which 
he  was  injured.  It  was  held  that  a  verdict  for  the  plaintiff  was  sustained  by 
the  evidence. 

In  Cayzer  v.  Taylor,  10  Gray  (Mass.),  274,  281,  it  was  held  that  an  em- 
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ployer  was  liable  to  his  employee  for  personal  injuries  occasioned  by  the 
explosion  of  a  steam-boiler,  which  was  not  provided  with  a  safety  plug,  as 
required  by  statute,  although  the  explosion  would  not  have  occurred  but 
for  the  negligence  of  the  engineer,  a  fellow-servant  of  the  plaintiff.  The 
grounds  of  this  decision  are  concisely  stated  by  Mr.  Justice  Thomas,  for 
the  Court,  in  the  following  language :  '<  The  very  object  and  purpose  of  a 
safeguard  like  the  fusible  plug  are  protection  against  the  occasional  care- 
lessness and  negligence  of  the  engineer.  It  is  intended  to  be  in  some  degree 
a  substitute  for  his  vigilance  —  to  keep  watch  if  he  nods.  To  say  that  the 
master  should  not  be  responsible  for  an  injiuy  which  would  not  have  hap- 
pened had  a  safeguard  required  by  law  been  used,  because  the  engineer 
was  negligent,  would  be  to  say  in  substance  and  effect  that  he  should  not  be 
liable  at  all  for  an  injury  restdting  from  the  failure  to  use  it." 

The  doctrine  of  assumption  of  risk  has  been  modified  by  legislation  in 
Massachusetts  in  favor  of  railroad  employees  by  the  Statute  of  1895,  c.  362. 
This  statute  requires  railroad  companies  doing  business  in  the  State  to  equip 
their  locomotives  and  cars  with  power  driving-wheel  brakes,  automatic 
couplers,  grab-irons,  and  other  safety  appliances,  and  by  section  seven  it  is 
expressly  declared  that,  "  Any  employee  of  such  corporation  who  may  be 
injured  by  any  locomotive,  car,  or  train  in  use  contrary  to  the  provision  of 
this  Act  shall  not  be  deemed  thereby  to  have  assumed  the  risk  thereby  occa- 
sioned, although  continuing  in  the  employment  of  such  coiporation  after  the 
unlawful  use  of  such  locomotive,  car,  or  train  has  been  brought  to  his 
knowledge." 

Cases  involving  a  breach  of  an  absolute  and  specific  duty  by  the  defendant, 
such  as  to  fence  machinery,  or  to  block  railroad  frogs,  should  not  be  con- 
founded with  cases  under  the  Employers'  Liability  Acts  of  Massachusetts, 
Alabama,  Colorado,  and  other  States,  in  which  the  employer's  duty  is  ex- 
pressed merely  in  general  terms,  similar  to  the  language  of  the  English 
Employers'  Liability  Act,  1880.  When  the  plaintiff's  injury  is  caused  by  a 
defect  in  the  condition  of  the  ways,  works,  machinery,  or  plant  of  the  defend- 
ant, it  is  settled  that  the  doctrines  of  assumption  of  risk  and  volenti  nonfii 
injuria  have  not  been  aboUshed,  nor  materially  modified  by  the  statute. 
Ccuaady  v.  Battton  Sr  Albany  Ry.j  164  Massachusetts,  168,  170 ;  OMaley  v. 
South  Boston  Gas  Light  Co.,  166  Massachusetts,  135;  Gleason  v.  New  York,  8;e. 
Ry.y  159  Massachusetts,  68  ;  Birmingham  Ry.  v.  Allen,  99  Alabama,  859 
(overruling  Mobile,  ^c,  Ry,  v.  HoUmm,  84  Alabama,  133) ;  Smiik  v.  Baker 
[1891],  A.  C.  325 ;  Reno  on  Employers'  Liability  Acts,  §  174. 

The  case  of  a  specific  statutory  duty  is  more  nearly  analogous  to  the  duty 
imposed  upon  an  employer  under  the  Employers'  Liability  Acts  to  refrain 
from  causing  injury  to  his  employees,  by  reason  of  the  negligence  of  his  super- 
intendent, or  by  reason  of  the  negligence  of  a  person  having  the  charge  or 
control  of  a  signal,  switch,  locomotive^ngine,  or  train  upon  a  railroad ;  in 
both  of  which  instances  it  is  held  that  the  employee  does  not  assume  the  risk 
of  injury  caused  by  the  negligence  of  such  x>ersons,  so  as  to  prevent  a  re- 
covery in  an  action  brought  under  these  clauses  of  the  statute.  Davis  v.  New 
York,  (fc.  Ry.,  159  Massachusetts,  532 ;  Malcom  v.  FuUer,  152  Massachusetts, 
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160;  McPhee  v.  Scully,  163  MassachuBetts,  216;  Steffe  v.  Old  Colony  Ry.,  156 
Massachusetts,  262;  Reno  on  Employers'  Liability  Acts,  §§  188,  190.  This 
distinction  was  disregarded  in  Knisley  v.  Pratt,  148  New  York,  372. 

At  common  law,  it  was  well  settled  in  Massachusetts  that  an  employee 
assumed  the  risk  of  injury  arising  from  the  negligence  of  the  employer's 
superintendent,  and  of  a  person  having  the  charge  or  control  of  said  railroad 
appliances,  and  that  for  such  negligence  he  could  not  recover  against  the  com- 
mon employer.  Albro  v.  Agatoam  Co,,  6  Gushing  (Mass.),  75;  Farwell  v. 
Boston  ir  Worcester  Ry.,  4  Metcalf  (Mass.),  49 ;  Zeigler  v.  7)ay,  123  Massachu- 
setts, 152;  Moody  v.  Hamilton  Mfg,  Co,,  159  Massachusetts,  70;  KdUeck  v. 
Veering,  161  Massachusetts,  469;  McGinty  v.  Athol  Reservoir  Co,,  155  Massa- 
chusetts, 183.  To  decide  otherwise  would  nullify  the  statute  and  deprive  the 
employee  of  the  protection  intended  by  the  legislation.  Upon  these  points 
the  statute  has  abolished  the  common-law  rule  of  assumption  of  risk. 

Contributory  negligence,  or  the  want  of  due  care  on  the  part  of  the  plaintiff, 
disentitles  him  to  recover  even  for  breach  of  a  specific  statutory  duty  on  the 
part  of  the  defendant,  when  he  is  an  employee  of  the  defendant ;  Taylor  v. 
Carew  Manufacturing  Co,,  143  Massachusetts,  470;  Borck  v.  Michigan  BoU 
Works,  111  Michigan,  129;  and  also  when  he  is  not  an  employee  of  the  defend- 
ant, at  least  if  his  negligence  is  gross  ;  Chase  v.  Maine  Central  Ry,,  167 
Massachusetts,  383  (1897) ;  Steves  v.  Oswego,  jrc.  Ry.,  18  New  York,  422 
(1858) ;  Artz  v.  Chicago,  {fc.  Ry,,  34  Iowa,  153  (1871) ;  unless  the  statute  pro- 
vides otherwise.  Copley  v.  New  Haven,  j-c.  Ry.,  136  Massachusetts,  6;  Doyle 
V.  Boston  ir  Albany  Ry,,  145  Massachusetts,  386;  ''New  World**  v.  King,  16 
Howard  (U.  S.),  469 ;  Commonwealth  v.  Boston  jr  Lowell  Ry,,  134  Massachu- 
setts, 211;  Merrill  v.  Eastern  Ry,,  139  Massachusetts,  252. 

If  the  statute  does  not  impose  an  absolute  duty,  but  merely  a  conditional 
duty  to  be  performed  after  notice  by  some  official,  the  employer  is  not  liable 
under  the  statute  until  such  notice  has  been  given.  Foley  v.  Pettee  Machine 
Works,  149  Massachusetts,  294;  Borck  v.  Michigan  Bolt  Works,  111  Michigan, 
129. 
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No.  18.  — INDERMAUB  v.  DAMES, 
(c.  p.  AND  EX.  CH.  1866,  1867.) 

'  Na  19.  — HEAVEN  v.  PENDER, 
(c.  A.  1883.) 

BULB. 

A  PERSON  who  invites  another  to  come  on  his  premises 
upon  a  business  in  which  both  are  concerned  is  bound  to 
take  care  that  his  premises  and  all  appliances  provided  by 
the  owner  as  incident  to  the  use  of  his  premises  are  safe 
for  that  other  person  to  come  upon,  and  use  them  as  re* 
quired ;  or  else  to  give  due  warning  of  any  danger  to  be 
avoided.  But  where  the  stranger  comes  as  a  guest  or  by  a 
bare  licence,  the  owner  of  the  premises  is  only  bound  to 
warn  him  of  anything  in  the  nature  of  a  trap  upon  the 
premises. 

Sonthcote  v.  Stanley. 

1  HnrL  &  Nor.  247-251  (s.  o.  25  L.  J.  Ex.  339). 

NegUgenoe.  —Licence.  —  Duty  to  Quest 
[247]  A  declaration  alleged  that  the  defendant  was  possessed  of  an  hotel  into 
which  he  had  invited  the  plaintiff  to  come  as  a  visitor,  and  in  which  there 
was  a  glass  door,  which  it  was  necessary  for  the  plaintiff  to  open  for  the  purpose 
of  leaving  the  hotel,  and  which  the  plaintiff  hy  the  permission  of  the  defendant 
and  with  his  knowledge,  and  without  any  warning  from  him,  lawfully  opened 
for  the  purpose  aforesaid,  as  a  door  which  was  in  a  proper  condition  to  he  opened : 
nevertheless  hy  and  through  the  mere  carelessness,  negligence,  and  default  of  the 
defendant,  the  door  was  then  in  an  insecure  and  dangerous  condition  and  unfit 
to  he  opened,  and  hy  reason  of  the  said  door  heing  in  such  insecure  and  danger- 
ous condition,  and  of  the  then  carelessness,  negligence,  default,  and  improper 
conduct  of  the  defendant  in  that  hehalf,  a  large  piece  of  glass  fell  from  the  door 
and  wounded  the  plaintiff. 
Hdd^  that  the  declaration  disclosed  no  cause  of  action  against  the  defendant. 

The  declaration  stated,  that  at  the  time  of  the  committing  of  the 
grievances,  &c.,  the  defendant  was  possessed  of  an  hotel,  into  which 
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he  had  then  permitted  and  invited  the  plaintiff  to  come  as  a  visitor 
of  the  defendant,  and  in  which  the  plaintiff  as  such  visitor  then 
lawfully  was  by  the  permission  and  invitation  of  the  defendant,  and 
in  whicdi  hotel  there  then  was  a  glass  door  of  the  defendant,  which 
it  was  then  necessary  for  the  plaintiff,  as  such  visitor,  to  open  for 
the  purpose  of  leaving  the  hotel,  and  which  the  plaintiff,  as  such 
visitor,  then  by  the  permission  of  the  defendant  and  with  his  knowl- 
edge, and  without  any  warning  from  him,  lawfully  opened  for  the 
purpose  aforesaid,  as  a  doOT  which  was  in  a  proper  condition  to  be 
opened ;  nevertheless,  by  and  through  the  mere  carelessness,  negli- 
gence, and  default  of  the  defendant  in  that  behalf ;  the  said  door 
was  then  in  an  insecure  and  dangerous  condition,  and  unfit  to  be 
used  or  opened,  and  by  reason  of  the  said  door  being  in  such 
insecure  and  dangerous  condition,  and  unfit  as  aforesaid,  and  of  the 
then  carelessness,  negligenoe,  default,  and  improper  conduct  of  the 
defendant  in  that  behalf,  a  large  piece  of  glass  from  the  said  door 
fell  out  of  the  same,  to  and  upon  the  plaintiff,  and  wounded  him, 
and  he  sustained  divers  bodily  injuries,  and  remained  ill  and 
unable  to  work  for  a  long  time,  &c. 

Demurrer  and  joinder  therein. 

Baymond,  in  support  of  the  demurrer.  —  The  declaration 
*  discloses  no  cause  of  action.  It  is  not  stated  that  the  [*  248] 
plaintiff  was  in  the  hotel  as  a  guest,  but  merely  as  a  visitor ; 
and  there  ia  no  allegation  that  the  defendant  knew  of  the  danger- 
ous condition  of  the  door.  To  render  the  defendant  liable,  the 
declaration  ought  to  have  shown  some  contract  between  the  plain- 
tiff and  the  defendant,  which  imposed  on  the  latter  the  obligation 
of  taking  care  that  the  door  was  secure ;  or  it  should  have  alleged 
some  n^ligence  on  the  part  of  the  defendant  in  the  performance  of 
a  duty  which  he  owed  to  the  plaintiff.  [Bramwell,  B.  —  If  a  person 
invites  another  into  his  house,  and  the  latter  can  only  enter  through 
a  particular  door,  is  it  not  the  duty  of  the  former  to  take  care  that 
the  door  is  in  a  secure  condition?]  He  may  not  be  aware  that 
the  door  is  insecure.  This  declaration  only  alleges,  that  through 
the  carelessness,  negligence,  and  default  of  the  defendant,  the  door 
was  in  a  dangerous  condition:  that  cannot  be  read  as  involving 
the  all^ation  that  the  defendant  knew  that  the  door  was  insecure. 
All  facts  necessary  to  raise  a  legal  liability  must  be  strictly  averred ; 
Metcalfe  ^.  Hetherington,  11  Ex.  257.  [Alderson,  B. —  It  is  not 
stated  that  it  was  the  duty  of  the  defendant,  as  an  hotel-keeper,  to 
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take  care  that  the  door  was  secure.  Suppose  a  person  invites 
another  to  his,  house,  and  the  latter  runs  his  hand  through  a  pane 
of  glass,  how  is  the  former  liable  ?  ]  —  The  Court  then  called  on 

Gray,  contra.  —  The  declaration  shows  a  duty  on  the  part  of  the 
defendant,  and  a  breach  of  that  duty.  It  is  immaterial  whether 
the  injury  takes  place  in  a  private  house,  or  in  a  shop,  or  in  a  street ; 
the  only  question  is,  whether  the  person  who  complains  was  law- 
fully there  ?  The  case  is  similar  in  principle  to  that  of  Bandleson 
V.  Murray,  8  A.  &  E.  109,  which  decided  that  a  warehouse- 
[*  249]  man,  who  *  lowers  goods  from  his  warehouse,  is  bound  to 
use  proper  tackle  for  that  purpose.  [Alderson,  B.  —  It 
is  the  duty  of  every  person  who  hangs  anything  over  a  public  way 
to  take  care  that  it  is  suspended  by  a  proper  rope.]  Whether  it 
be  a  private  house  or  a  shop,  a  duty  is  so  far  imposed  on  the 
occupier  to  keep  it  reasonably  secure,  that  if  a  person  lawfully 
enters,  and  through  the  negligence  of  the  occupier  in  leaving  it  in 
an  insecure  state,  receives  an  injury,  the  occupier  is  responsible. 
Here  it  is  alleged  that  the  defendant  invited  the  plaintiff  to  come 
into  the  hotel  as  a  visitor ;  that  shows  that  he  was  lawfully  there. 
[Pollock,  C.  B.  —  The  position,  that  an  action  lies  because  the 
plaintiff  was  lawfully  in  the  house,  cannot  be  supported  :  a  servant 
is  lawfully  in  his  master's  house,  and  yet  if  the  balusters  fell, 
whereby  he  was  injured,  he  could  not  maintain  an  action  against 
the  master.  If  a  lady,  who  is  invited  to  dinner,  goes  in  an  expen- 
sive dress,  and  a  servant  spills  something  over  her  dress,  which 
spoils  it,  the  master  of  the  house  would  not  be  liable.  Where  a 
person  enters  a  house  by  invitation,  the  same  rule  prevails  as  in  the 
case  of  a  servant  A  visitor  would  have  no  right  of  action  for 
being  put  in  a  damp  bed,  or  near  a  broken  pane  of  glass,  whereby 
he  caught  cold.  [Alderson,  B.  —  The  case  of  a  shop  is  diflferent, 
because  a  shop  is  open  to  the  public ;  and  there  is  a  distinction  be- 
tween persons  who  come  on  business  and  those  who  come  by 
invitation.] 

Pollock,  C.  B.  — We  are  all  of  opinion  that  the  declaration  cannot 
be  supported,  and  that  the  defendant  is  entitled  to  judgment.  I 
do  not  think  it  necessary  to  point  out  the  reasons  by  which  I  have 
come  to  that  conclusion ;  because  it  follows  from  the  decision  of 
this  Court,  Priestley  v.  Fowler,  3  M.  &  W.  1  (p.  102,  post),  that  the 
mere  relation  of  master  and  servant  does  not  create  any  implied 
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*duty  on  the  part  of  the  master  to  take  more  care  of  [*250] 
the  servant  than  he  may  reasonably  be  expected  to  do  of 
himself.  That  decision  has  been  followed  by  several  cases  {Hutch- 
inson V.  The  Newcastle^  York,  and  Berwick  Railway  Company,  5 
Ex.  343 ;  Wiggett  v.  Fox,  11  Ex.  832),  and  is  now  an  established 
law,  though,  I  believe,  the  principle  was  not  recognised  until  recent 
times.  The  reason  for  the  rule  is,  that  the  servant  undertakes  to 
run  all  the  ordinary  risks  of  service,  including  those  arising  from 
the  negligence  of  his  fellow-servants.  The  rule  applies  to  all  the 
members  of  a  domestic  establishment,  so  that  the  master  is  not  in 
general  liable  to  a  servant  for  injury  resulting  from  the  negligence 
of  a  fellow-servant;  neither  can  one  servant  maintain  an  action 
against  another  for  negligence  whilst  engaged  in  their  common 
employment.  The  same  principle  applies  to  the  case  of  a  visitor 
at  a  house :  whilst  he  remains  there  he  is  in  the  same  position  as 
any  other  member  of  the  establishment,  so  far  as  regards  the  negli- 
gence of  the  master  or  his  servants,  and  he  must  take  his  chance 
with  the  rest. 

Alderson,  B.  —  I  am  of  the  same  opinion. 

Bramwell,  B.  —  I  agree  with  Mr.  Gray  to  this  extent,  that 
where  a  person  is  in  the  house  of  another,  either  on  business  or  for 
any  other  purpose,  he  has  a  right  to  expect  that  the  owner  of  the 
house  will  take  reasonable  care  to  protect  him  from  injury ;  for 
instance,  that  he  will  not  allow  a  trap-door  to  be  open,  through 
which  the  visitor  may  fall.  But  in  this  case  my  difficulty  is  to  see 
that  the  declaration  charges  any  act  of  commission.  If  a  person 
asked  another  to  walk  in  his  garden,  in  which  he  had  placed  spring- 
guns  or  men-traps,  and  the  latter,  not  being  aware  of  it,  was  there- 
by injured,  that  would  be  an  act  of  commission.  But  if  a 
person  asked  a  visitor  to  sleep  at  his  house,  and  *  the  former  [*  251] 
omitted  to  see  that  the  sheets  were  properly  aired,  where- 
by the  visitor  caught  cold,  he  could  maintain  no  action,  for  there  was 
no  act  of  commission,  but  simply  an  act  of  omission.  This  declaration 
merely  alleges  that  "  by  and  through  the  mere  carelessness,  negli- 
gence, default,  and  improper  conduct  of  the  defendant,"  the  glass 
fell  from  the  door.  That  means  a  want  of  care  —  a  default  in  not 
doing  something.  The  words  are  all  negatives,  and  under  these 
circumstances  the  action  is  not  maintainable.    I  doubted  whether 
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the  words  ''carelessness,  negligence,  and  improper  conduct/'  &c., 
might  not  mean  something  equivalent  to  actual  commission,  but 
on  the  best  consideration  which  I  can  give  the  subject,  it  appears 
to  me  that  they  do  not  mean  that,  but  merely  point  to  a  negative. 
If  I  misconstrue  the  declaration,  it  is  the  fault  of  tiiose  who  so 
framed  it  Judgment  for  the  defendant. 

IndermauT  v.  Dames. 

L.  R.  1  C.  P.  274-290,  2  C.  P.  311-313  (s.  c.  35  L.  J.  C.  P.  184,  36  L.  J.  C.  P.  181). 

[274]  Negligence, — InvitaHon.—  Vnfenced  Hole  on  Defendom^s  Premises. — 
If^turif  to  a  Person  on  Bumness  there. 

Upon  the  premises  of  the  defendant,  a  sugar-reifiner,  was  a  hole  or  shoot  on 
a  level  with  the  floor,  used  for  raising  and  lowering  sagar  to  and  from  the  dif- 
ferent storeys  of  the  bailding,  and  nsnal,  necessary,  and  proper  in  the  way  of  the 
defendant's  business.  Whilst  in  use,  it  was  necessary  and  proper  that  this  hole 
should  be  unfenoed.  When  not  in  use,  it  was  sometimes  necessary,  for  the  pur^ 
pose  of  ventilation^  that  it  should  be  open.  It  was  not  necessary  that  it  should, 
when  not  in  use,  be  unfenced ;  and  it  might  at  such  times,  without  injury  to  the 
business,  have  been  fenced  by  a  rail.  Whether  or  not  it  was  usual  to  fence 
similar  places  when  not  in  actual  use,  did  not  appear.  The  plaintiff,  a  jour- 
neyman gasfitter  in  the  employ  of  a  patentee  who  had  fixed  a  patent  gas- 
regulator  upon  the  defendant's  premises,  for  which  he  was  to  be  paid  provided 
it  effected  a  certain  amount  of  saving  in  the  consumption  oi  gas,  went  upon  the 
premises  with  his  employer's  agent  for  the  pui-pose  ot  examining  the  several 
burners,  so  as  to  test  the  new  apparatus.  Whilst  thus  engaged  upon  an  upper 
floor  of  the  building,  the  plaintiff,  under  circumstances  as  to  which  the  evidence 
was  conflicting,  but  accidentally,  and,  as  the  jury  found,  without  any  firalt  or 
negligence  on  his  part,  fell  through  the  hole,  and  was  injured :  — 

Heldj  that,  inasmuch  as  the  plaintiff  was  upon  the  premises  on  lawful  busi- 
ness, in  the  course  of  fulfilling  a  contract  in  which  he  (or  his  employer)  and  the 
defendant  both  had  an  interest,  and  the  hole  or  shoot  was  from  its  nature 
unreasonably  dangerous  to  persons  not  usually  employed  upon  the  premises,  but 
having  a  right  to  go  there,  the  defendant  was  guilty  of  a  breach  of  duty  towards 
him  in  sufiiering  the  hole  to  be  unfenced. 

This  was  an  action  brought  by  the  plaintiff  to  recover  damages 
for  an  injury  which  he  had  sustained  through  the  alleged  negli- 
gence of  the  defendant  and  his  servants. 

The  declaration  stated,  that  the  defendant  was  possessed  of  a 
high  building,  containing  several  floors,  used  by  the  defendant  as 
a  sugar-refinery,  in  the  interior  of  which  was  a  shaft  or  shoot  pass- 
ing from  the  basement  of  the  building  upwards  through  the  several 
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floors  thereof,  and  which  said  shaft  or  shoot  was  highly  dangerous 
to  persons  entering  the  said  building  who  might  be  unacquainted 
with  the  same,  as  the  defendant  then  well  knew;  and  that  the 
plaintiff,  then  being  unacquainted  with  the  said  premises,  was 
employed  by  the  defendant  to  enter  the  said  building  and  execute 
certain  work  in  his  trade  of  a  gasfitter,  after  darkness  had 
set  in  in  the  evening,  for  the  defendant,  upon  one  of  •  the  [*  275] 
upper  floors  of  the  said  building ;  yet  that  the  defendant, 
wrongfully,  n^ligently,  and  improperly,  allowed  the  said  shaft  or 
shoot  to  remain  and  be  open,  unfenced,  and  unguarded  and  un- 
lighted,  whilst  the  plaintiff  was  executing  the  said  work,  whereby 
the  plaintiff,  whilst  so  employed  as  aforesaid,  fell  down  the  said 
shaft  or  shoot,  and  was  precipitated  through  the  same  to  the  base- 
ment of  the  said  building,  and  was  greatly  hurt,  &c. 

Pleas,  —  1.  Not  guilty.  2.  That  there  was  no  such  shaft  or 
shoot,  as  alleged.  3.  That  the  said  shaft  or  shoot  was  not  danger- 
ous, as  alleged.  4.  That  the  defendant  had  no  such  knowledge  of 
the  said  danger,  as  alleged.  5.  That  the  plaintiff  was  not  em- 
ployed by  the  defendant,  as  alleged.     Issue  thereon. 

The  cause  was  tried  before  Erle,  Ch.  J.,  at  the  sittings  in  Middle- 
sex after  last  Michaelmas  Term.  The  facts  were  as  follows: 
The  plaintiff,  who  was  a  journeyman  gasfitter,  was  at  the  time  of 
the  accident  hereinafter  mentioned  in  the  employ  of  one  Duckham, 
a  gas  engineer  and  fitter,  who  was  the  patentee  of  an  improved 
self-acting  gas-regulator.  The  defendant  is  a  sugar-refiner  having 
extensive  premises  in  Whitechapel.  In  June,  1864,  Duckham, 
through  one  Hargreaves,  his  agent,  agreed  with  the  defendant,  who 
was  necessarily  a  large  consumer  of  gas,  to  fit  up  on  his  premises 
two  of  his  regulators,  upon  the  terms  mentioned  in  the  following 
memorandum :  — 

"I  hereby  agree  to  attach  two  of  my  patent  self-acting  gas- 
regulators  to  your  meter  in  area ;  and,  should  I  fail  to  effect  a 
saving  of  from  15  to  30  per  cent  on  your  previous  consumption,  I 
will  remove  the  regulators,  and  restore  the  fittings  at  my  own 
expense.  Should  I  effect  such  saving,  the  macliines  will  be  con- 
sidered, after  test,  as  purchased,  and  a  three  years'  guarantee  given 
with  them.     The  price  to  be  (two  2-inch)  £18." 

On  Saturday,  the  25th  of  June,  Hargreaves  went  to  the  defend- 
ant's premises,  pursuant  to  appointment,  for  the  purpose  of  fixing 
the  apparatus.     He  was  accompanied  by  the  plaintiff  and  another 
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workman  in  Duckham's  employ,  named  Bristow,  and  a  lad.  The 
plaintiff,  however,  not  being  upon  that  occasion  quite  sober,  Mr. 
Woods,  the  defendant's  manager,  would  not  allow  him  to  go  upon 
the  premises,  and  the  regulators  were  fixed  by  Bristow,  assisted  by 
the  lad,  and  the  work  was  duly  completed.  In  order  to 
[*  276]  test  the  *  regulators,  and  ascertain  that  they  answered  the 
warranty  as  to  saving  in  the  consumption  of  gas,  it  was 
necessary  for  the  workmen  of  the  patentee  to  inspect  every  burner 
on  the  premises,  to  see  that  they  were  in  a  proper  state.  Bristow 
having  had  to  do  the  work  almost  single-handed,  it  was  too  late  to 
make  the  required  inspection  on  the  Saturday  night ;  and  accord- 
ingly Hargreaves  went  to  the  premises  on  the  following  Tuesday, 
accompanied  by  the  plaintiff,  in  order  to  examine  the  several 
burners  and  so  test  the  apparatus.  Before  going  there  for  that 
purpose,  Hargreaves  cautioned  the  plaintiff,  saying,  "  Now,  mind, 
Indermaur,  sugar-houses  are  very  peculiar  places:  they  neither 
allow  candles  nor  lucif  ers.  We  must  keep  our  eyes  open.  There  is 
a  man  to  go  with  us  with  a  light  I  shall  follow  the  man ;  and 
you  keep  close  to  me."  When  they  arrived  at  the  premises,  Har- 
greaves and  the  plaintiff,  accompanied  by  one  of  the  defendant's 
workmen  with  a  light,  proceeded  to  the  first  floor,  and,  after  ex- 
amining one  of  the  burners,  went  round  to  another  part  of  the 
floor  for  the  purpose  of  inspecting  another.  In  the  meantime,  the 
plaintiff,  who  had  left  a  pair  of  plyers  at  the  spot  they  first  went 
to,  turned  back  to  fetch  them ;  but,  in  returning,  instead  of  going 
round  the  way  Hargreaves  and  the  defendant's  man  had  gone,  he 
walked  straight  across  towards  them,  not  perceiving  an  interven- 
ing hole  in  the  floor,  and  fell  through  to  the  floor  below,  a  depth 
of  about  thirty  feet,  and  fractured  his  spine. 

The  hole  in  question  was  a  shaft  or  shoot  four  feet  three  inches 
square,  communicating  from  the  basement  to  the  several  floors  of 
the  building.  It  was  fenced  at  each  side,  but  open  back  and  front 
It  was  necessary  to  the  defendant's  business  to  have  such  a  shaft ; 
and  it  was  necessary  that  it  should,  whilst  in  use  for  the  raising  or 
lowering  of  goods,  and  occasionally  also  for  purposes  of  ventilation, 
be  open  and  unfenced ;  and  there  was  no  evidence  to  show  that 
it  was  usual  in  buildings  of  the  kind  to  adopt  the  precaution  of 
fencing  such  shafts. 

On  the  part  of  the  defendant  it  was  submitted  that  there  was 
no  duty  or  obligation  on  him  to  fence  the  shaft,  and  consequently 
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no  cause  of  action;  and  reliance  was  placed  upon   Wilkinson  v. 
Fairrie,  1  H.  &  C.  633,  32  L  J.  Ex.  73, 

*  His  lordship  observed  that,  though  as  to  persons  em-  [*  277] 
ployed  in  the  business  there  might  be  no  duty  or  obliga- 
tion to  fence,  a  very  different  degree  of  care  might  be  due  in  the 
case  of  a  person  not  so  employed,  but  merely  going  there  for  a 
temporary  lawful  purpose,  as  this  plaintiff  did.  He,  however, 
reserved  the  point 

Several  witnesses  were  then  called  on  the  part  of  the  defendant ; 
amongst  others,  Mr.  Woods,  the  defendant's  manager,  who  stated 
that  the  defendant's  premises  (which  had  been  recently  erected) 
were  constructed  in  the  same  way  as  all  sugar-refineries  were  con- 
structed, and  were  not  more  than  ordinarily  dangerous ;  and  that, 
if  he  had  known  that  the  plaintiff  was  coming  to  work  upon  the 
premises,  he  would  not  have  allowed  him  to  do  so. 

The  evidence  as  to  the  number  of  lights  on  the  floor  at  the  time 
of  the  accident  was  conflicting.  The  plaintiff  swore  that  there 
were  only  two ;  the  defendant's  witnesses  that  there  were  five,  and 
that  the  light  was  ample. 

In  his  summing-up,  the  Lord  Chief  Justice  stated  in  substance 
as  follows :  The  plaintiff  has  to  establish  that  there  was  negli- 
gence on  the  part  of  the  defendant;  that  the  premises  of  the 
defendant,  to  which  he  was  sent  in  the  course  of  his  business  as 
a  gasfitter,  were  in  a  dangerous  state ;  and  that,  as  between  him- 
self and  the  defendant,  there  was  a  want  of  due  and  proper  pre- 
caution in  respect  of  the  hole  in  the  floor.  To  my  mind,  there 
would  not  be  the  least  symptom  of  want  of  due  care  as  between' 
the  defendant  and  a  person  [permanently]  employed  on  his 
premises,  because  the  sugar-baking  business  requires  a  lift  on  the 
premises,  which  must  be  as  well  known  to  the  persons  employed 
there  as  the  top  of  a  staircase  in  every  dwelling-house.  But  that 
which  may  be  no  negligence  towards  men  ordinarily  employed 
upon  the  premises,  may  be  negligence  towards  strangers  lawfully 
coming  upon  the  premises  in  the  course  of  their  business.  And, 
after  observing  upon  the  facts,  he  told  the  jury,  that,  if  they  found 
that  there  was  no  negligence  on  the  part  of  the  defendant,  or  that 
there  was  want  of  reasonable  care  on  the  part  of  the  defendant, 
but  that  there  was  also  want  of  reasonable  care  on  the  part  of  the 
plaintiff  which  materially  contributed  to  the  accident,  the  plain- 
tiff was  not  entitled  to  recover ;  but  that,  if  there  was  want  of 
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[*  278]  reasonable  care  in  *  the  defendant,  and  no  want  of  reason- 
able care  in  the  plaintiff,  then  the  plaintiff  was  entitled  to 
a  verdict. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  £400. 

Huddleston,  Q.  C,  in  Hilary  Term,  obtained  a  rule  nisi  to  enter 
a  nonsuit,  on  the  ground  that  the  evidence  did  not  disclose  any 
cause  of  action ;  or  to  arrest  the  judgment,  on  the  ground  that  the 
declaration  showed  no  breach  of  contract  or  breach  of  duty  on  the 
part  of  the  defendant;  or  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence.  He  referred  to  Seymour 
V.  Maddox,  16  Q.  B.  326,  20  L  J.  Q.  B.  327,  Hounsell  v.  Smyth, 
7  C.  B.  (N.  S.)  731,  29  L.  J.  C.  P.  203,  and  Wilkinson  v.  Fairrie,  1 
H.  &  C.  633,  32  L.  J.  Ex.  73. 

[WiLLES,  J.,  referred  to  Farrant  v.  Barnes,  11  C.  B.  (N.  S.)  583, 
31  L.  J.  C.  P.  137.] 

Ballantine,  Serjt,  and  Raymond  showed  cause.  There  was 
abundant  evidence  for  the  jury  in  this  case,  of  a  culpable  want  of 
due  care  on  the  part  of  the  defendant  as  regards  this  plaintiff.  He 
was  on  the  premises,  not  as  a  mere  volunteer,  or  in  the  character 
of  a  visitor,  as  in  Southcote  v.  Stanley,  1  H.  &  N.  247,  25  L.  J.  Ex. 
339  (p.  60,  ante) :  nor  does  the  case  fall  within  the  class  relating 
to  injuries  to  servants  in  the  course  of  their  employ,  by  reason  of 
defective  machinery.  Here,  the  plaintiff  was  upon  the  premises  by 
the  permission  of  the  defendant,  in  the  performance  of  his  duty  as 
a  gasfitter.  The  nature  of  the  premises,  with  its  hidden  dangers, 
was  unknown  to  him :  and  the  caution  which  was  given  to  him 
did  not  go  far  enough ;  it  did  not  call  his  attention  to  the  particu- 
lar peril,  but  seemed  rather  to  be  directed  to  the  safety  of  the 
premises  than  to  that  of  the  individual.  The  rule  as  to  dangerous 
pit-falls  is  accurately  laid  down  in  Bai^nes  v.  Ward,  9  C.  B.  392, 
19  L.  J.  C.  P.  195,  GorJyy  v.  HUl,4.  C.  B.  (N.  S.)  556,  27  L.  J.  C.  P. 
318,  and  Hounsell  v.  Smyth,  7  C.  B.  (N.  S.)  731,  29  L.  J.  C.  P.  203. 
The  application  of  that  rule  must  depend  upon  the  circumstances 
of  each  particular  case. 

[WiLLES,  J.  The  proposition  is,  that  this  was  a  danger  which 
was  known  to  the  defendant,  but  of  which  the  plaintiff,  to  the 

knowledge  of  the  defendant,  was  ignorant] 
[*  279]       *  Precisely  so.    It  was  conceded  that  this  shaft  or  shoot 
was  matter  of  imminent  peril,  unless  the  floor  was  prop- 
erly lighted,  as  to  which  there  was  a  conflict  of  testimony  which 
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is  disposed  of  by  the  finding  of  the  jury.  The  case  which  ap- 
proaches the  nearest  to  this  undoubtedly  is  that  of  Wilkinson  v. 
Fairrie,  1  H.  &  C.  633,  32  L.  J.  Ex.  73.  There,  the  plaintiff,  a 
carman,  was  sent  by  his  employer  to  the  defendants  premises  to 
fetch  some  goods.  After  waiting  some  time,  he  was  directed  by  a 
servant  of  the  defendants  to  go  along  a  passage  to  a  counting-house 
where  he  would  find  the  warehouseman.  The  passage  was  dark, 
and  in  going  along  it  he  fell  down  a  staircase,  and  was  seriously 
injured.  The  Court  of  Exchequer  held  that  the  defendants  were 
not  responsible,  inasmuch  as  there  was  no  obligation  on  them  to 
light  the  passage  or  fence  the  staircase.  The  obvious  distinction 
between  that  case  and  this  is  pointed  out  by  Pollock,  C.  B.  He 
says :  "  My  Brother  Bramwell  directed  a  nonsuit  upon  this  alter- 
native,—  if  it  was  so  dark  that  the  plaintiff  could  not  see,  he 
ought  not  to  have  proceeded  without  a  light :  if  it  was  sufficiently 
light  for  him  to  see,  he  might  have  avoided  the  staircase,  which  is 
a  very  different  thing  from  a  hole  or  a  trap-door,  through  which 
a  person  may  falL  We  think  the  nonsuit  was  perfectly  right.  I 
am  not  aware  of  any  question  which  coidd  have  been  left  to  the 
jury." 

[Willes,  J.  —  Farrant  v.  Barnes,  11  C.  B.  (N.  S.)  558;  31  L.  J. 
C.  P.  137,  is  more  like  this  case.  There,  the  defendant  being 
desirous  of  sending  a  carboy  of  nitric  acid  to  Croydon,  his  foreman 
gave  it  to  one  R,  the  servant  of  a  railway  carrier,  who  (as  the 
railway  company  would  only  carry  articles  of  that  dangerous  char- 
acter on  one  day  in  each  week)  handed  it  to  the  plaintiff,  the 
servant  of  a  Croydon  carrier,  without  communicating  to  him  (and 
there  being  nothing  in  its  appearance  to  indicate)  its  dangerous 
nature.  Whilst  being  carried  by  the  plaintiff  (the  servant  of  the 
carrier)  to  the  cart,  the  carboy  from  some  unexplained  cause  burst, 
and  its  contents  flowed  over  and  severely  burnt  the  plaintiff;  and 
this  Court  held  that  the  defendant  was  liable  for  the  injury  thus 
resulting  from  his  breach  of  duty.] 

Huddleston,  Q.  C,  and  Griffits,  in  support  of  the  rule. 
The  *  question  is  whether  there  was  any  contract  or  any  [*  280] 
duty  on  the  part  of  the  defendant  to  fence  this  shoot 
The  plaintiff  was  not  employed  by  the  defendant  to  do  work  on 
the  premises ;  nor  can  it  be  said  that  he  weus  there  with  the  per- 
mission of  the  defendant :  on  the  contrary,  it  was  distinctly  proved 
that  he  was  there  against  the  will  of  the  defendant's  manager. 
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But,  assuming  that  he  was  there  by  the  permission  of  the  defend- 
ant, the  defendant  was  under  no  obligation  to  him  to  fence.  For 
all  practical  purposes  of  his  business,  fencing  was  unnecessary  and 
objectionable.  The  premises  were  shown  to  have  been  constructed 
in  the  usual  way.  The  mode  in  which  the  proposition  has  been 
stated,  viz.,  that  here  was  a  danger  which  was  known  to  the  de- 
fendant, but  of  which  the  plaintiff,  to  the  knowledge  of  the 
defendant,  was  ignorant,  is  much  too  narrow:  it  should  exclude 
the  fact  that  the  plaintiff  had  any  reasonable  opportunity  of  know- 
ing of  the  danger.  There  could  be  no  more  obligation  here  to 
fence  than  there  was  in  HormseU  v.  Smyth,  7  C.  B.  (N.  S.)  731, 
29  L.  J.  C.  P.  203. 

[Montague  Smith,  J.  —  The  plaintiff  was  neither  invited  nor 
employed  there.] 

The  plaintiff  here  was  not  invited,  neither  was  he  employed  by 
the  defendant  He  was  sent  by  Duckham  in  order  to  ascertain 
whether  the  work  which  had  already  been  completed  was  so  done 
that  his  employer  could  enforce  his  bargain  with  the  defendant 
That  clearly  gave  him  no  more  right  than  the  visitor  had  in 
Southcote  V.  Stanlei/,  1  H.  &  N.  247,  25  L.  J.  Ex.  339  (p.  60, 
ante).  The  authorities  upon  this  subject  are  all  reviewed  in  a 
very  learned  judgment  of  Lord  Chief  Baron  Pigot,  in  a  case  of 
Sullivan  v.  Waters,  14  Ir.  C.  L.  R.  460.  In  an  action  under  Lord 
Campbell's  Act  (9  &  10  Vict.  c.  93),  by  the  administratrix  of  P.  a, 
the  summons  and  plaint  alleged,  that,  before,  &c.,  the  defendants 
were  in  possession  of  a  certain  distillery  and  lofts  and  stores  con- 
nected therewith,  and  that  the  said  P.  S.  (deceased)  was  employed 
by  the  defendants  as  a  labourer  to  do  certain  work  in  and  about 
the  said  distillery  at  night;  that  P.  S.,  whilst  so  employed,  had 
access,  by  the  licence  of  the  defendants,  to  one  of  the  said  lofts  at 
night,  and  by  such  licence  used  the  same  for  the  purpose  of  sleep- 
ing during  the  intervals  of  the  night  when  he  was  not 
[*281]  actually  *  engaged  in  his  said  employment:  yet  that  the 
defendants,  well  knowing  the  premises,  wrongfully  and 
negligently  permitted  a  certain  aperture,  then  in  the  floor  of  the 
said  loft,  to  remain  open,  without  being  properly  guarded  and 
lighted,  by  reason  whereof  the  said  P.  S.,  whilst  passing  in  the 
night  along  the  floor  of  the  said  loft  in  pursuance  of  the  said 
licence,  fell  through  the  said  aperture  and  was  thereby  injured, 
and  died:  and  on  demurrer  it  was  held  that  the  summons  and 
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plaint  disclosed  neither  a  contract  nor  a  duty  binding  on  the 
defendants  to  guard  or  light  the  aperture  in  question.  After 
referring  to  several  cases,  the  learned  Chief  Babon  says :  **  How 
far  the  owner  of  premises,  who  gives  to  another  person  licence  to 
enter  and  use  them,  is  answerable  for  negligence  in  not  guarding 
from  danger  existing  on  the  premises  the  person  to  whom  he  gives 
such  licence,  is  not  very  clearly  defined  by  the  decisions  which 
have  been  made  on  questions  of.  this  nature.  A  distinction  seems, 
however,  to  have  been  taken  between  the  case  of  a  person  who 
enters  and  uses  the  owner's  premises  by  the  owner's  express  in- 
vitation, or  as  a  customer,  who,  as  one  of  the  public,  is  induced  by 
the  owner  to  come  to  his  premises  for  the  purposes  of  business 
carried  on  by  the  owner  there,  on  the  one  side ;  and,  on  the  other, 
the  case  of  a  mere  visitor  or  guest,  invited  or  uninvited,  or  of  a 
person  who  has  a  mere  licence  to  go  upon  the  premises  of  the 
owner.  The  first  class  of  cases  comprises  those  of  Corby  v.  Hill, 
4  C.  B.  (N.  a)  556,  27  L  J.  C.  P.  318,  and  Chapman  v.  Bothwell, 
E.  B.  &  K  168,  27  L.  J.  Q.  B.  315,  to  which  may  be  added 
Oallagher  v.  Humphrey,  6  K  T.  (N.  S.)  684.  In  the  second,  we 
find  SouthcoU  v.  StanUy,  1  H.  &  N.  247,  25  L.  J.  Ex.  339  (p.  60, 
anU\  Hmnsdl  v.  Smyth,  7  C.  B.  (N.  S.)  731,  29  L.  J.  C.  P.  203, 
Bolch  V.  Smith,  7  H.  &  N.  736,  31  L.  J.  Ex.  201,  and  Wilkinson 
V.  Fairrie,  1  H.  &  0.  633,  32  L.  J.  Ex.  73."  And,  towards  the 
close  of  his  judgment,  his  Lordship  says :  ''  This  may,  I  think,  be 
safely  laid  down  as  established  by  the  second  class  of  decisions  to 
which  I  have  referred,  that  a  mere  licence  given  by  the  owner  to 
enter  and  use  the  premises,  which  the  licensee  has  full  opportunity 
of  inspecting,  which  contain  no  concealed  cause  of  mis- 
chief, and  in  which  any  *  existing  source  of  danger  is  [*  282] 
apparent,  creates  no  such  obligation  (that  is,  to  guard  the 
licensee  against  danger,)  in  the  owner." 

[Montagus  Smith,  J.  The  duty  is  to  be  implied  from  the 
facts.] 

No  duty  was  implied  from  the  facts  which  existed  in  Wilkinson 
V.  Fairrie,  1  H.  &  C.  633,  32  L.  J.  Ex.  73,  and  which  were  quite 
as  strong  as  the  facts  here.  ''  As  there  was  no  contract,"  says  the 
Chief  Babon,  •*  or  any  public  or  private  duty  on  the  part  of  the 
defendants  that  their  premises  should  be  in  a  different  condition 
from  that  in  which  they  were,  it  seems  to  us  that  the  nonsuit  was 
perfectly  right" 


72  NEGLIGENCE. 


No.  18.  — IndemuiTir  v.  Dwm,  L.  B.  1  G.  P.  288,  888. 

[WiLLES,  J.  This  is  more  like  Toamey  v.  London  and  Brighton 
Railway  Company,  3  C.  B.  (N.  S.)  146,  27  L.  J.  C.  P.  39,  where 
the  plaintiff  was  injured  by  falling  down  some  steps  at  a  railway 
station,  through  a  door  which  he  had  opened  by  mistake ;  and 
the  Court  held  that  there  was  no  evidence  of  n^ligence  to  go  to 
the  jury.] 

In  Bolch  V.  SmUh,  7  H.  &  N.  736,  31  L.  J.  Ex.  201,  it  was  held 
that  there  was  no  duty  cast  by  law  on  a  government  contractor  to 
fence  a  shaft  crossing  a  path  in  a  dockyard,  the  want  of  fencing 
being  apparent.  Maktin,  B.,  there  says :  "  It  is  true  the  plaintiff 
had  permission  to  use  the  path.  Permission  involves  leave  and 
licence,  but  it  gives  no  right.  If  I  avail  myself  of  permission  to 
cross  a  man's  land,  I  do  so  by  virtue  of  a  licence,  not  of  a  right 
It  is  an  abuse  of  language  to  call  it  a  right :  it  is  an  excuse  or 
licence ;  so  that  the  party  cannot  be  treated  as  a  trespasser." 

[Montague  Smith,  J.  —  Wilde,  B.,  says :  "  The  danger  was  open 
and  visible;  there  was  nothing  which  could  be  called  a  'trap.'" 
Besides,  the  plaintiff  was  a  workman  employed  upon  the  premises.] 

The  utmost  that  can  be  said  here,  is,  that  the  plaintiff  was  upon 
the  premises  by  the  same  sort  of  tacit  permission  as  that  spoken 
of  by  Williams,  J.,  in  Hmnsell  v.  Smyth,  7  C.  B.  (N.  S.)  731,  744, 
29  L.  J.  C.  P.  203.  He  was  there  in  the  course  of  doing  some- 
thing for  the  satisfaction  of  his  employer,  Duckham,  not  on  any 
work  for  the  benefit  of  the  defendant.  Or,  if  he  can  be 
[*  283]  said  to  have  been  doing  work  for  the  defendant,  in  *  what 
does  his  position  differ  from  that  of  the  supernumerary 
employed  at  the  theatre,  in  Seymour  v.  Maddox,  16  Q.  B.  326,  20 
L.  J.  Q.  B.  327  ?  Erle,  J.,  in  that  case,  says :  "  A  person  must 
make  his  own  choice  whether  he  will  accept  employment  on 
premises  in  this  condition ; "  that  is,  with  an  unfenced  hole  in  the 
floor ;  "  and,  if  he  do  accept  such  employment,  he  must  also  make 
his  own  choice  whether  he  will  pass  along  the  floor  in  the  dark 
or  carry  a  light.  If  he  sustain  injury  in  consequence  of  the  prem- 
ises not  being  lighted,  he  has  no  right  of  action  against  the  master, 
who  has  not  contracted  that  the  floor  shall  be  lighted"  The 
decision  in  Farrant  v.  Barnes,  11  C.  B.  (N.  S.)  553,  31  L.  J.  C.  P. 
137,  rests  upon  this  ground,  that  it  is  the  duty  of  one  who  sends  a 
dangerous  article  by  a  carrier  to  inform  him  of  the  danger,  in  order 
that  he  may,  by  using  more  than  ordinary  care,  avoid  it  Willes, 
J.,  refers  to  the  shipment,  without  due  notice,  of  articles  liable  to 
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spontaneous  combustion ;  a  doctrine  dealt  with  in  Williams  v.  The 
East  India  Company^  8  East,  192  (6  R  R  589),  and  in  Brass  v. 
Maitland,  6  E.  &  B.  470,  26  L.  J.  Q.  B.  49.  But  how  can  that 
principle  apply  here  ?  Clarke  v.  HolmeSy  7  H.  &  N.  937,  31  L.  J. 
Ex.  356.  Eeported  below,  6  H.  &  N.  349,  30  L  J.  Ex.  135,  was 
the  case  of  unfenced  machinery;  and  there  there  was  abundant 
evidence  of  wilful  neglect  on  the  part  of  the  defendant. 

[Keating,  J.  —  The  judgment  of  the  Exchequer  Chamber  in  that 
case  proceeded  upon  the  statutes,  7  &  8  Vict.  c.  15,  and  19  &  20 
Vict.  c.  38  ;  though  two  of  the  judges  thought  the  defendant  would 
have  been  liable  by  the  common  law.] 

There  was  no  misfeasance  here  on  the  part  of  the  defendant 
The  plaintiff  was  warned  of  the  dangerous  character  of  the  prem- 
ises, or  rather  of  the  necessity  for  great  caution  in  moving  about 
them,  before  he  went  there :  and  a  person  was  sent  with  a  light  to 
show  him  where  to  go.  It  was  his  own  misfortune  that  he 
deviated  from  the  safe  path.  He  knew  the  general  nature  of  the 
premises,  and  that  more  than  ordinary  care  and  caution  were 
necessary.  Cur.  adv.  vulL 

Feb.  26.  The  judgment  of  the  Court  (Erle,  Ch.  J.,  WiLLBS, 
Keating,  and  Montague  Smith,  JJ.)  was  delivered  by 

*  WiLLES,  J.  —  This  was  an  action  to  recover  damages  for  [*  284] 
hurt  sustained  by  the  platntifiTs  falling  down  a  shaft  at  the 
defendant's  place  of  business,  through  the  actionable  negligence,  as 
it  was  alleged,  of  the  defendant  and  his  servants. 

At  the  trial  before  the  Lord  Chief  Justice  at  the  sittings  here 
after  Michaelmas  Term,  the  plaintiff  had  a  verdict  for  £400 
damages,  subject  to  leave  reserved. 

A  rule  was  obtained  by  the  defendant  in  last  term  to  enter  a 
nonsuit,  or  to  arrest  the  judgment,  or  for  a  new  trial  because  of  the 
verdict  being  against  the  evidence. 

The  rule  was  argued  during  the  last  term,  before  Erle,  Ch.  J., 
Keating  and  Montague  Smith,  JJ.,  and  myself,  when  we  took  time 
to  consider.  We  are  now  of  opinion  that  the  rule  ought  to  be 
discharged. 

It  appears  that  the  defendant  was  a  sugar-refiner,  at  whose  place 
of  business  there  was  a  shaft  four  feet  three  inches  square,  and 
twenty-nine  feet  three  inches  deep,  used  for  moving  sugar.  The 
shaft  was  necessary,  usual,  and  proper  in  the  way  of  the  defend- 
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ant's  business.  Whilst  it  was  in  use,  it  was  necessary  and  proper 
that  it  should  be  open  and  unfenced.  When  it  was  not  in  use,  it 
was  sometimes  necessary,  with  reference  to  ventilation,  that  it 
should  be  open.  It  was  not  necessary  that  it  should,  when  not  in 
use,  be  unfenced ;  and  it  might  then  without  injury  to  the  business 
have  been  fenced  by  a  rail.  Whether  it  was  usual  to  fence  similar 
shafts  when  not  in  use  did  not  distinctly  appear ;  nor  is  it  very 
material,  because  such  protection  was  unquestionably  proper,  in 
the  sense  of  reasonable,  with  reference  to  the  safety  of  persons 
having  a  right  to  move  about  upon  the  floor  where  the  shaft  in 
fact  was,  because  in  its  nature  it  formed  a  pit-fall  there.  At  the 
time  of  the  accident  it  was  not  in  use,  and  it  was  open  and 
unfenced. 

The  plaintiff  was  a  journeyman  gasfitter  in  the  employ  of  a 
patentee  who  had  supplied  the  defendant  with  his  patent  gas- 
regulator,  to  be  paid  for  upon  the  terms  that  it  effected  a  certain 
saving :  and,  for  the  purpose  of  ascertaining  whether  such  saving 
had  been  effected,  the  plaintiff's  employer  required  to  test  the 
action  of  the  regulator.  He  accordingly  sent  the  plaintiff  to  the 
defendant's  place  of  business  for  that  purpose ;  and,  whilst 
[*  285]  *  the  plaintiff  was  engaged  upon  the  flow  where  the  shaft 
was,  he  (under  circumstances  as  to  which  the  evidence  was 
conflicting,  but)  accidentally,  and,  as  the  jury  found,  without  any 
fault  or  negligence  on  his  part,  fell  down  the  shaft,  and  was 
seriously  hurt. 

It  was  argued,  that,  as  the  defendant  had  objected  to  the  plain- 
tiff's working  at  the  place  upon  a  former  occasion,  he  (the  plaintifi) 
could  not  be  considered  as  having  been  in  the  place  with  the  de- 
fendant's leave  at  the  time  of  the  accident :  but  the  evidence  did 
not  establish  a  peremptory  or  absolute  objection  to  the  plaintiffs 
being  employed,  so  as  to  make  the  sending  of  him  upon  the 
occasion  of  the  accident  any  more  against  the  defendant's  will  than 
the  sending  of  any  other  workman :  and  the  employment,  and  the 
implied  authority  resulting  therefrom  to  test  the  apparatus,  were 
not  of  a  character  involving  personal  preference  {diUctus  persorm), 
so  as  to  make  it  necessary  that  the  patentee  should  himself  attend. 
It  was  not  suggested  that  the  work  was  not  journeyman's  work. 

It  was  also  argued  that  the  plaintiff  was  at  best  in  the  condition 
of  a  bare  licensee  or  guest  who,  it  was  urged,  is  only  entitled  to 
use  the  place  as  he  finds  it,  and  whose  complaint  may  be  said  to 
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wear  the  colour  of  ingratitude,  so  long  as  there  is  no  design  to 
injure  him.    See  Hounsell  v.  Smyth,  7  C.  B.  (N.  S.)  731,  29  L.  J. 

C.  P.  203. 

We  think  this  argument  fails,  because  the  capacity  in  which  the 
plaintiff  was  there  was  that  of  a  person  on  lawful  business,  in  the 
course  of  fulfilling  a  contract  in  which  both  the  plaintiff  and  the 
defendant  had  an  interest,  and  not  upon  bare  permission.  No 
sound  distinction  was  suggested  between  the  case  of  the  servant 
and  the  case  of  the  employer,  if  the  latter  had  thought  proper  to 
go  in  person ;  nor  between  the  case  of  a  perscm  engaged  in  doing 
the  work  for  the  defendant  pursuant  to  his  employment,  and  that 
of  a  person  testing  the  work  which  he  had  stipulated  with  the 
defendant  to  be  paid  for  if  it  stood  the  test ;  whereby  impliedly 
the  workman  was  to  be  allowed  an  onstand  to  apply  that  test,  and 
a  reasonable  opportunity  of  doing  so.  Any  duty  to  enable  the 
workman  to  do  the  w<H:k  in  safety,  seems  equally  to  exist  during 
the  accessory  employment  of  testing :  and  any  duty  to  provide  for 
the  safety  of  the  master  workman,  seems  equally  owing  to  the  ser- 
vant workman  whom  he  may  lawfully  send  in  his  place. 

•  It  is  observable,  that,  in  the  case  of  Southcote  v.  Stanley,  [*  286] 
1  H.  &  N.  247,  25  L.  J.  Ex.  339  (p.  60,  anU) ;  upon  which 
much  reliance  was  properly  placed  for  the  defendant,  Alderson,  B., 
drew  the  distinction  between  a  bare  licensee  and  a  person  coming 
on  business,  and  Bbamwell,  B.,  between  active  negligence  in 
respect  of  unusual  danger  known  to  the  host  and  not  to  the  guest, 
and  a  bare  defect  of  construction  or  repair,  which  the  host  was 
only  negligent  in  not  finding  out  or  anticipating  the  consequence 
of. 

There  is  considerable  resemblance,  though  not  a  strict  analogy, 
between  this  class  of  cases  and  those  founded  upon  the  rule  as  to 
voluntary  loans  and  gifts,  that  there  is  no  remedy  against  the 
lender  or  giver,  for  damage  sustained  from  the  loan  or  gift,  except 
in  case  of  unusual  danger  known  to  and  concealed  by  the  lender 
or  giver.  Macarthy  v.  Younge,  6  H.  &  N.  329,  30  L.  J.  Ex.  227. 
The  case  of  the  carboy  of  vitriol,  Farrant  v.  Barnes,  11  C.  B.  (N. 
a)  553,  31  L.  J.  C.  P.  137,  was  one  in  which  this  Court  held 
answerable  the  bailor  of  an  unusually  dangerous  chattel,  the 
quality  of  which  he  knew,  but  did  not  tell  the  bailee,  who  did  not 
know  it,  and  who,  as  a  proximate  consequence  of  his  not  knowing, 
and  without  any  fault  on  his  part,  suffered  damage. 
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The  cases  referred  to  as  to  the  liability  for  accidents  to  servants 
and  persons  employed  in  other  capacities  in  a  business  or  profession 
which  necessarily  and  obviously  exposes  them  to  danger,  as  in 
Seymour  v.  Maddox,  16  Q.  B.  326,  20  L.  J.  Q.  B.  327,  also  have 
their  special  reasons.  The  servant  or  other  person  so  employed  is 
supposed  to  undertake  not  only  all  the  ordinary  risks  of  the 
employment  into  which  he  enters,  but  also  all  extraordinary  risks 
which  he  knows  of  and  thinks  proper  to  incur,  including  those 
caused  by  the  misconduct  of  his  fellow-servants,  not  however  in- 
cluding those  which  can  be  traced  to  mere  breach  of  duty  on  the 
part  of  the  master.  In  the  case  of  a  statutory  duty  to  fence,  even 
the  knowledge  and  reluctant  submission  of  the  servant  who  has 
sustained  an  injury,  are  held  to  be  only  elements  in  determining 
whether  there  has  been  contributory  negligence :  how  far  this  is 

the  law  between  master  and  servant,  where  there  is  danger 
[*  287]  known  to  the  servant,  and  no  statute  for  his  *  protection, 

we  need  not  now  consider,  because  the  plaintiff  in  this  case 
was  not  a  servant  of  the  defendant,  but  the  servant  of  the  patentee. 
The  question  was  adverted  to,  but  not  decided,  in  Clarke  v. 
Holmes,  7  H.  &  N.  937,  31  L.  J.  Ex.  356,  and  see  Boleh  v.  Smith, 
7  H.  &  N.  736,  31  L.  J.  Ex.  201. 

The  authorities  respecting  guests  and  other  bare  licensees,  and 
those  respecting  servants  and  others  who  consent  to  incur  a 
risk,  being  therefore  inapplicable,  we  are  to  consider  what  is  the 
law  as  to  the  duty  of  the  occupier  of  a  building  with  reference 
to  persons  resorting  thereto  in  the  course  of  business,  upon  his 
invitation,  express  or  implied.  The  common  case  is  that  of  a 
customer  in  a  shop:  but  it  is  obvious  that  this  is  only  one  of 
a  class ;  for,  whether  the  customer  is  actually  chaffering  at  the 
time,  or  actually  buys  or  not,  he  is,  according  to  an  undoubted 
course  of  authority  and  practice,  entitled  to  the  exercise  of  reason- 
able care  by  the  occupier  to  prevent  damage  from  unusual  danger, 
of  which  the  occupier  knows,  or  ought  to  know,  such  as  a  trap-door 
left  open,  unfenced,  and  unlighted :  Lancaster  Caned  Company  v. 
Pamahy,  11  Ad.  &  E.  223,  3  P.  &  D.  162,2?«r  cur.  Chapman  v. 
Bothwdl,  E.  B.  &  E.  168, 27  L.  J.  Q.  B.  315,  where  SoiUhcote  v.  StarUey, 
1  H.  &  N.  247.  25  L.  J.  Ex.  339,  was  cited,  and  the  Lord  Chief 
Justice,  then  Erle,  J.,  said :  ''  The  distinction  ia  between  the  case 
of  a  visitor  (as  the  plaintiff  was  in  Southcote  v.  Stanley),  who 
must  take  care  of  himself,  and  a  customer,  who,  as  one  of  the 
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public,  is  invited  for  the  purposes  of  business  carried  on  by  the 
defendant"  This  protection  does  not  depend  upon  the  fact  of  a 
contract  being  entered  into  in  the  way  of  the  shopkeeper's  business 
during  the  stay  of  the  customer,  but  upon  the  fact  that  the 
customer  has  come  into  the  shop  in  pursuance  of  a  tacit  invitation 
given  by  the  shopkeeper,  with  a  view  to  business  which  concerns 
himself.  And,  if  a  customer  were,  after  buying  goods,  to  go  back 
to  the  shop  in  order  to  complain  of  the  quality,  or  that  the  change 
was  not  right,  he  would  be  just  as  much  there  upon  business  which 
concerned  the  shopkeeper,  and  as  much  entitled  to  protection 
during  this  accessory  visit,  though  it  might  not  be  for  the  shop- 
keeper's benefit,  as  during  the  principal  visit,  which  was. 
And  if,  instead  of  going  *  himself,  the  customer  were  to  [*  288] 
send  his  servant,  the  servant  would  be  entitled  to  the  same 
consideration  as  the  master. 

The  class  to  which  the  customer  belongs  includes  persons  who 
go  not  as  mere  volunteers,  or  licensees,  or  guests,  or  servants,  or 
persons  whose  employment  is  such  that  danger  may  be  considered 
as  bargained  for,  but  who  go  upon  business  which  concerns  the 
occupier,  and  upon  his  invitation,  express  or  implied. 

And,  with  respect  to  such  a  visitor  at  least,  we  consider  it  settled 
law,  that  he,  using  reasonable  care  on  his  own  part  for  his  own 
safety,  is  entitled  to  expect  that  the  occupier  shall  on  his  part  use 
reasonable  care  to  prevent  damage  from  unusual  danger,  which  he 
knows  or  ought  to  know ;  and  that,  where  there  is  evidence  of 
neglect,  the  question  whether  such  reasonable  care  has  been  taken, 
by  notice,  lighting,  guarding,  or  otherwise,  and  whether  there  was 
contributory  negligence  in  the  sufferer,  must  be  determined  by  a 
jury  as  matter  of  fact. 

In  the  case  of  Wilkinson  v.  Fairrie,  1  H.  &  C.  633,  32  L.  J.  Ex. 
73,  relied  upon  for  the  defendant,  the  distinction  was  pointed  out 
between  ordinary  accidents,  such  as  falling  downstairs,  which 
ought  to  be  imputed  to  the  carelessness  or  misfortune  of  the 
sufferer,  and  accidents  from  unusual,  covert  danger,  such  as  that 
of  falling  down  into  a  pit. 

It  was  ably  insisted  for  the  defendant  that  he  could  only  be 
bound  to  keep  his  place  of  buisness  in  the  same  condition  as  other 
places  of  business  of  the  like  kind,  according  to  the  best  known 
mode  of  construction.  And  this  argument  seems  conclusive  to 
prove  that  there  was  no  absolute  duty  to  prevent  danger,  but  only 
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a  duty  to  make  the  place  as  little  dangerous  as  such  a  place  could 
reasonahly  be,  having  regard  to  the  contrivances  necessarily  used 
in  carrying  on  the  business.  But  we  think  the  argument  is  inap- 
plicable to  the  facts  of  this  case ;  first,  because  it  was  not  shown, 
and  probably  could  not  be,  that  there  was  any  usage  never  to 
fence  shafts ;  secondly,  because  it  was  proved,  that,  when  the  shaft 
was  not  in  use,  a  fence  might  be  resorted  to  without  inconvenience : 
and  no  usage  could  establish  that  what  was  in  fact  unnecessarily 
dangerous  was  in  law  reasonably  safe,  as  against  persons  towards 

whom  there  was  a  duty  to  be  careful. 
[•  289]  *  Having  fully  considered  the  notes  of  the  Lord  Chief 
Justice,  we  think  there  was  evidence  for  the  jury  that  the 
plaintiff  was  in  the  place  by  the  tacit  invitation  of  the  defendant, 
upon  business  in  which  he  was  concerned ;  that  there  was  by 
reason  of  the  shaft  unusual  danger,  known  to  the  defendant ;  and 
that  the  plaintiff  sustained  damage  by  reason  of  that  danger,  and 
of  the  neglect  of  the  defendant  and  his  servants  to  use  reasonably 
sufficient  means  to  avert  or  warn  him  of  it :  and  we  cannot  say 
that  the  proof  of  contributory  negligence  was  so  clear  that  we 
ought  on  this  ground  to  set  aside  the  verdict  of  the  jury. 

As  for  the  argument  that  the  plaintiff  contributed  to  the 
accident  by  not  following  his  guide,  the  answer  may  be,  that  the 
guide,  knowing  the  place,  ought  rather  to  have  waited  for  him ; 
and  this  point,  as  matter  of  fact,  is  set  at  rest  by  the  verdict. 

For  these  reasons,  we  think  there  was  evidence  of  a  cause  of 
action  in  respect  of  which  the  jury  were  properly  directed ;  and, 
as  every  reservation  of  leave  to  enter  a  nonsuit  carries  with  it  an 
implied  condition  that  the  Court  may  amend,  if  necessary,  in  such 
a  manner  as  to  raise  the  real  question,  leave  ought  to  be  given  to 
the  plaintiff,  in  the  event  of  the  defendant  desiring  to  appeal  or 
to  bring  a  writ  of  error,  to  amend  the  declaration  by  stating  the 
facts  as  proved,  —  in  effect,  that  the  defendant  was  the  occupier  of 
and  carried  on  business  at  the  place ;  that  there  was  a  shaft,  very 
dangerous  to  persons  in  the  place,  which  the  defendant  knew  and 
the  plaintiff  did  not  know ;  that  the  plaintiff,  by  invitation  and 
permission  of  the  defendant,  was  there  near  the  shaft,  upon  busi- 
ness of  the  defendant,  in  the  way  of  his  own  craft  as  a  gasfitter, 
for  hire,  &c.,  stating  the  circumstances,  the  negligence,  and  that  by 
reason  thereof  the  plaintiff  was  injured.  The  details  of  the  amend- 
ment can,  if  necessary,  be  settled  at  chambers. 
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As  to  the  motion  to  arrest  the  judgment,  for  the  reasons  already 
given,  and  upon  condition  that  an  amendment  is  to  be  made  if  and 
when  required  by  the  defendant,  it  will  follow  the  fate  of  the 
motion  to  enter  a  nonsuit 

The  other  arguments  for  the  defendant,  to  which  we  have  not 
particularly  adverted,  were  no  more  than  objections  to  the  verdict 
as  being  against  the  evidence :  but  it  would  be  wrong  to  grant 
a  new  trial,  without  a  reasonable  expectation  that  another 
jury  *  might  take  a  different  view  of  the  facts ;  and,  as  the  [*  290] 
Lord  Chief  Justice  does  not  express  any  dissatisfaction 
with  the  verdict,  the  rule  upon  this,  the  only  remaining  ground, 
must  also  be  discharged.  Bule  discharged. 

This  decision  having  been  brought,  byway  [L. R 2  C. P. 311-313] 
of  appeal,  into  the  Exchequer  Chamber, 

Griffits  (Huddleston,  Q.  C,  with  him),  for  the  defendant,  [311] 
contended  that  the  work  under  the  contract  having  been  com- 
pleted, the  plaintiff  was  a  mere  licensee  permitted  to  come  on  the 
premises  by  the  defendant  for  the  benefit  of  Duckham,  whose  work 
he  had  come  to  test ;  and  that  the  defendant,  therefore,  was  only 
bound  to  have  his  premise   in  the  condition  usual  in  his  business. 

Raymond  (Ballantine,  Serjt,  with  him),  contra,  was  not  called 
upon. 

•  Kelly,  C.B.  -In  this  case  we  are  of  opinion  that  the  ver-  [*  312] 
diet  of  the  jury  ought  not  to  be  set  aside,  nor  the  judgment 
of  the  Court  below  disturbed.  The  grounds  of  that  decision  are 
well  stated  by  Willes,  J.,  in  delivering  the  judgment  of  the  Court ; 
after  referring  to  the  facts  of  the  case,  and  the  arguments  that  had 
-been  used,  he  proceeds:  "We  think  that  argument  (that  the 
plaintiff  was  a  bare  licensee)  fails,  because  the  capacity  in  which 
the  plaintiff  was  there  was  that  of  a  person  on  lawful  business,  in 
the  course  of  fulfilling  a  contract,  in  which  both  the  plaintiff  and 
defendant  had  an  interest,  and  not  upon  beure  permission.  No 
sound  distinction  was  suggested  between  the  case  of  the  servant 
and  the  case  of  the  employer,  if  the  latter  had  thought  proper  to 
go  in  person ;  nor  between  the  case  of  a  person  engaged  in  doing 
the  work  for  the  defendant  pursuant  to  his  employment,  and  that 
of  a  person  testing  the  work  for  which  he  had  stipulated  with  the 
defendant  to  be  paid  if  it  stood  the  test,  whereby  impliedly  the 
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workman  was  to  be  allowed  an  onstand  to  apply  that  test,  and  a 
reasonable  opportunity  of  doing  so.  Any  duty  to  enable  the  work- 
man to  do  the  work  in  safety  seems  equally  to  exist  during  the 
accessory  employment  of  testing ;  and  any  duty  to  provide  for  the 
safety  of  the  maister- workman  seems  equally  owing  to  the  servant- 
workman  whom  he  may  lawfully  send  in  his  place." 

The  question  has  been  raised  whether  the  plaintiff  at  the  time 
of  the  accident,  and  under  the  special  circumstances  of  the  case, 
was  more  than  a  mere  volunteer :  let  us  see  what  the  case  really 
was.  The  work  had  been  done  on  Saturday,  and  at  the  conclusion 
of  it  an  appointment  was  made  for  the  plaintiff's  employer  or  some 
other  workman  to  come  on  the  following  Tuesday  to  see  if  the 
work  was  in  proper  order,  and  all  the  parts  of  it  acting  rightly. 
The  plaintiff  by  his  master's  directions  went  for  that  purpose,  and 
I  own  I  do  not  see  any  distinction  between  the  case  of  a  workman 
going  upon  the  premises  to  perform  his  employer's  contract,  and 
that  of  his  going  after  the  contract  is  completed,  but  for  a  purpose 
incidental  to  the  contract,  and  so  intimately  connected  with  it,  that 
few  contracts  are  completed  without  a  similar  act  being  done.  The 
plaintiff  went  under  circumstances  such  as  those  last  mentioned, 
and  he  comes,  therefore,  strictly  within  the  language  used  by 
WiLLES,  J.,  "  a  person  on  lawful  business  in  the  course  of 
[*  313]  fulfilling  •  a  contract  in  which  both  the  plaintiff  and  de- 
fendant have  an  interest."  What  then  is  the  duty  imposed 
by  law  on  the  owner  of  these  premises  ?'  They  were  used  for  the 
purpose  of  a  sugar  refinery,  and  it  may  very  likely  be  true  that 
such  premises  usually  have  holes  in  the  floors  of  the  different 
storeys,  and  that  they  are  left  without  any  fence  or  safeguard  dur- 
ing the  day  while  the  work-people,  who  it  may  well  be  supposed 
are  acquainted  with  the  dangerous  character  of  the  premises,  are 
about ;  but  if  a  person  occupying  such  premises  enters  into  a  con- 
tract, in  the  fulfilment  of  which  workmen  must  come  on  the 
premises  who  probably  do  not  know  what  is  usual  in  such  places, 
and  are  unacquainted  with  the  danger  they  are  likely  to  incur,  is 
he  not  bound  either  to  put  up  some  fence  or  safeguard  about  the 
hole,  or,  if  he  does  not,  to  give  such  workmen  a  reasonable  notice 
that  they  must  take  care  and  avoid  the  danger  ?  I  think  the  law 
does  impose  such  an  obligation  on  him.  That  view  was  taken  in 
the  judgment  in  the  Court  below,  where  it  is  said:  "With  respect 
to  such  a  visitor  at  least,  we  consider  it  settled  law  that  he,  using 
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reasonable  care  on  his  part  for  his  own  safety,  is  entitled  to  expect 
that  the  occupier  shall  on  his  part  use  reasonable  care  to  prevent 
damage  from  unusual  danger  which  he  knows  or  ought  to  know ; 
and  that,  when  there  is  evidence  of  neglect,  the  question  whether 
such  reasonable  care  has  been  taken  by  notice,  lighting,  guarding, 
or  otherwise,  and  whether  there  was  such  contributory  negligence 
in  the  sufiferer,  must  be  determined  by  a  jury  as  a  matter  of  fact." 

It  was  so  determined  in  this  case,  and  though  I  am  far  from 
saying  that  there  was  not  evidence  that  the  plaintiff  largely  contrib- 
uted to  the  accident  by  his  own  negligence,  yet  that  was  for  the 
jury ;  and  I  think  there  was  clearly  some  evidence  for  them  that  the 
defendant  had  not  used  reasonable  precautions,  and  that  the  Judge 
therefore  would  have  been  wrong  if  he  had  nonsuited  the  plaintiff. 

Channell,  B.,  Blackburn,  J.,  Mellor,  J.,  and  Pigott,  B.,  con- 
curred. Judgment  affirmed. 

Heaven  v.  Pender. 

11  Q.  B.  D.  503-517  (».  c.  52  L.  J.  Q.  B.  702,  49  L.  T.  357). 

Negligence,  —  Breach  of  DtOy.  —  DefecHve  Article  supplied  for  Use,     [608] 

The  defendant,  a  dock  owner,  supplied  and  put  up  a  staging  outside  a  ship  in 
his  dock  under  a  contract  with  the  shipowner.  The  plaintiff  was  a  workman  in 
the  employ  of  a  ship  painter  who  had  contracted  with  the  shipowner  to  paint 
the  outside  of  the  ship,  and  in  order  to  do  the  painting  the  plaintiff  went  on  and 
used  the  staging,  when  one  of  the  ropes  hy  which  it  was  slung,  heing  unfit  for 
use  when  supplied  hy  the  defendant,  broke,  and  by  reason  thereof  the  plaintiff 
fell  into  the  dock  and  was  injured :  — 

Held  J  reversing  the  decision  of  the  Queen's  Bench  Division,  that  the  plaintiff, 
being  engaged  on  work  on  the  vessel  in  the  perfonnance  of  which  the  defendant, 
as  dock  owner,  was  interested,  the  defendant  was  under  an  obligation  to  him  to 
take  reasonable  care  that  at  the  time  he  supplied  the  staging  and  ropes  they 
were  in  a  fit  state  to  be  used,  and  that  for  the  neglect  of  such  duty  the  defendant 
was  liable  to  the  plaintiff  for  the  injury  he  had  sustained  : 

HM,  also,  by  Brett,  M.  R.,  that  whenever  one  person  is  by  circumstances 
placed  in  such  a  position  with  regard  to  another,  that  every  one  of  ordinary 
sense  who  did  think  would  at  once  recognise  that  if  he  did  not  use  ordinary 
care  and  skill  in  his  own  conduct  with  regard  to  those  circumstances  he  would 
cause  danger  of  injury  to  the  person  or  property  of  the  other,  a  duty  arises  to 
use  ordinary  care  and  skill  to  avoid  such  danger. 

Action  to  recover  damages  for  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff  through  the  negligence  of  the  defendant, 
under  the  following  circumstances : 
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The  defendant  was  the  owner  of  a  dry  dock  used  for  the  paint- 
ing and  repairing  vessels,  and  as  incident  to  its  being  so  tised  he 
supplied  and  pat  up  the  staging  necessary  to  enable  the  outside 
of  the  vessel  to  be  painted  and  repaired  when  in  the  dock,  but 
after  the  staging  had  been  handed  over  to  the  shipowner  it  no 
longer  remained  under  the  control  of  the  defendant. 

The  plaintiff  was  a  ship  painter  in  the  employ  of  one  William 
Gray,  a  master  painter,  who  had  contracted  with  the  owner  of  a 
vessel  in  the  defendant's  dock  to  paint  the  outside  of  the  vessel, 
and  on  the  8th  of  April,  1882,  whilst  the  plaintiff  was  engaged  in 
painting  the  vessel,  and  using  for  that  purpose  the  staging 
[*  504]  which  •  the  defendant  had  put  up  on  that  same  day,  one  of 
the  ropes  by  which  it  was  suspended  from  the  vessel  gave 
way,  and  the  plaintiff  fell  in  consequence  into  the  dock  and  was 
injured. 

The  ropes  had  been  supplied  by  the  defendant  as  part  of  the 
machinery  of  the  staging,  and  there  was  evidence  that  they  had 
been  scorched  and  were  unfit  for  use  with  safety  at  the  time  the 
staging  was  put  up,  and  that  reasonable  care  had  not  been  taken 
by  the  defendant  as  to  their  state  and  condition  at  that  time. 

The  action  was  remitted  for  trial  before  the  Bow  County  Court 
under  sect  10  of  the  County  Court  Act,  1867  (30  &  31  Vict.  c.  142). 
The  County  Court  Judge  gave  judgment  for  the  plaintiff,  for  £20, 
the  amount  of  damages  agreed  between  the  parties. 

The  Queen's  Bench  Division,  on  motion  by  way  of  appeal, 
ordered  judgment  to  be  entered  for  the  defendant.  (9  Q.  B.  D. 
302.) 

The  plaintiff  appealed. 

A.  Charles,  Q.  C,  and  C.  C.  Scott,  for  the  plaintiff.  The  plaintiff 
was  in  the  defendant's  dock  on  the  business  of  the  shipowner,  that 
is  to  say,  on  the  work  of  the  ship,  and  in  the  course  of  such  work 
he  was  using  the  staging  put  up  for  that  purpose  by  the  defendant. 
There  was  therefore  a  duty  on  the  defendant's  part  towards  the 
plaintiff  that  the  staging  should  be  in  a  state  of  reasonable  safety 
and  fitness  for  the  work.  The  plaintiff  was  on  the  defendant's 
property  by  invitation,  and  the  staging  was  in  fact  dangerous  and 
in  the  nature  of  a  trap,  and  the  defendant  was  therefore  liable  for 
the  injury  it  caused  to  the  plaintiff.  The  case  resembles  Indermaur 
V.  Davua,  L.  R.  1  C.  P.  274,  L.  R  2  C.  P.  311  (p.  64,  ante\  and 
Smith  V.  London  and  St,  Katharine  Docks  Co.,  L.  R  3  C.  P.  326. 


R.  a  VOL.  XIX.]      SECT.  II.  —  CIRCUMSTANCES  IMPLYING  LIABILITY.     83 


Ho.  19.  — H6tt?«A  V.  P0Bte,  11  0.  B.  D.  604,  0O». 


The  defendant  mnst  have  known  that  the  staging  would  be  used 
by  painters  in  order  to  paint  the  vessel  as  much  as  in  Smith  v. 
London  and  St.  Katharine  Docks  Co,  it  was  known  by  the  docks 
company  that  the  gangway  would  be  used  by  passengers  to  go  to 
the  ship.  Winterbottom  v.  Wright,  10  M.  &  W.  109,  is  distinguish- 
able from  the  present  case,  as  there  the  only  duty  was  on^  which 
arose  from  contract,  and  as  the  plaintiff  was  not  a  party 
to  the  contract  there  was  no  privity  between  him  *  and  the  [*  505] 
defendant,  and  therefore  no  right  to  sua  There  is  nothing 
inconsistent  between  Winterbottom  v.  Wright  and  George  v.  Skiv- 
ington,  L.  R  5  Ex.  1,  and  it  is  not  necessary,  as  the  Queen's  Bench 
Division  considered,  to  elect  between  those  two  cases.  George  v. 
Skivington  was  an  extension  of  Lan^ridge  v.  Levy,  2  M.  &  W.  519, 
4  M.  &  W.  337,  to  a  case  of  negligence  in  which  the  defendant 
knew  by  whom  the  article  he  supplied  would  be  used.  That  case 
is  good  law,  and  supports  the  present  CoUis  v.  Selden,  L.  R  3  G. 
P.  495,  and  Sullivan  v.  Waters,  14  Ir.  L.  R  (N.  S.)  460,  are  distin- 
guishable, as  the  plaintiff  in  both  those  cases  was  only  a  licensee, 
and  there  was  no  invitation  in  either  of  them  as  there  was  to  the 
plaintiff  in  this  case.  Longmeid  v.  Holliday,  6  Ex.  761,  20  L. 
J.  Ex.  430,  is  also  distinguishable,  as  there  there  was  no  negli- 
geuce. 

[They  also  referred  to  Corby  v.  Hill,  4  0.  B.  (N.  S.)  566,  27  L.  J. 

C.  R  318 ;  Todd  v.  Flight,  9  C.  B.  (N.  S.)  377 ;  Gandy  v.  Jubber,  5 
B.  &  S.  78 ;  Brass  v.  Maitland,  6  E.  &  B.  470,  26  L.  J.  Q.  B.  49  ; 
Blaekmore  v.  Bristol  Jk  Exeter  By.  Co,,  8  K  &  B.  1035  ;  Macarthy  v. 
Younge,  6  H.  &  N.  329,  30  L.  J.  Ex.  227;  and  Francis  v.  CockreU, 
L.  R  5  Q.  B.  184,  at  p.  501] 

Bompas,  Q.  C,  and  H.  Dickens,  for  the  defendant  As  soon  as 
the  staging  had  been  put  up  against  the  sides  of  the  vessel,  it 
became,  as  it  were,  part  of  the  vessel,  and  the  defendant's  liability 
in  respect  of  it  ceased,  for  he  had  no  longer  any  control  over  it.  The 
defendant's  liability,  if  at  all,  could  only  arise  out  of  the  contract 
under  which  he  supplied  the  staging  with  the  use  of  the  dock  to 
the  shipowner,  and  therefore  no  one  who  was  not  a  party  to  that 
contract  could  sue  the  defendant:  Alton  v.  Midland  By,  Co.,  19  C. 
B.  (N.  S.)  213;  and  Dickson  v.  Bmt^r^s  Telegraph  Co.,  2  C.  R 

D.  62.  The  case  of  Winterbottom  v.  Wright  governs  the  present 
case.  George  v.  Skivington  is  the  first  case  in  which  a  person  who 
negligently  supplied  a  defective  article  to  a  customer  was  liable  to 
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any  one  who  might  use  it.     There  was  no  fraud  in  the 
[*  506]  present  case,  or  anything  to  *  show  that  the  defendant  was 

aware  of  the  defective  state  of  the  rope.  Zangridge  v. 
Lem/y  2  M.  &  W.  519,  4  M.  &  W.  337,  was  decided  entirely  on  the 
ground  that  there  was  fraud  there  by  the  defendant,  and  the  Court 
agreed  that  in  the  absence  of  fraud  such  an  action  would  not  lie. 
[Cotton,  L.  J.,  referred  to  Dixon  v.  Bell,  5  M.  &  S.  198  (p.  26, 
ante).'] 

That  was  the  case  of  a  dangerous  instrument,  a  loaded  gun, 
which  the  defendant  knew  to  be  loaded.  Collis  v.  Selden,  L.  E.  3  C.  P. 
495,  shows  that  the  mere  fact  that  the  defendant  knew  that  such 
a  person  as  the  plaintiff  might  probably  use  the  staging  would  not 
amount  to  an  invitation  to  him  to  use  it.  Unless  the  defendant 
knew  of  the  dangerous  condition  of  the  staging,  there  was  no  duty 
he  owed  the  plaintiff  for  the  breach  of  which  he  could  be  liable. 
Southcote  V.  Stanley,  1  H.  &  N.  247  (p.  60,  ante)  ;  Gerhard  v. 
Bates,  2  E.  &  B.  476.  Cur.  adv.  vult 

July  30.    The  following  judgments  were  delivered :  — 

Brett,  M.  R.  — In  this  case  the  plaintiff  was  a  workman  in  the 
employ  of  Gray,  a  ship  painter.  Gray  entered  into  a  contract  with 
a  shipowner  whose  ship  was  in  the  defendants  dock  to  paint 
the  outside  of  his  ship.  The  defendant,  the  dock  owner,  supplied, 
under  a  contract  with  the  shipowner,  an  ordinary  stage  to  be 
slung  in  the  ordinary  way  outside  the  ship  for  the  purpose  of 
painting  her.  It  must  have  been  known  to  the  defendant's 
servants,  if  they  had  considered  the  matter  at  all,  that  the  stage 
would  be  put  to  immediate  use,  that  it  would  not  be  used  by  the 
shipowner,  but  that  it  would  be  used  by  such  a  person  as  the 
plaintiff,  a  working  ship  painter.  The  ropes  by  which  the  stage 
was  slung,  and  which  were  supplied  as  a  part  of  the  instrument 
by  the  defendant,  had  been  scorched,  and  were  unfit  for  use,  and 
were  supplied  without  a  reasonably  careful  attention  to  their 
condition.  When  the  plaintiff  began  to  use  the  stage,  the  ropes 
broke,  the  stage  fell,  and  the  plaintiff  was  injured.  The  Divi- 
sional Court  held  that  the  plaintiff  could  not  recover  against  the 
defendant.  The  plaintiff  appealed.  The  action  is  in  form  and 
substance  an  action  for  negligence.  That  the  stage  was, 
[*  507]  through  *  want  of  attention  of  the  defendant's  servants. 
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supplied  in  a  state  unsafe  for  use  is  not  denied.  But  want  of 
attention  amounting  to  a  want  of  ordinary  care  is  not  a  good 
cause  of  action,  although  injury  ensue  from  such  want,  unless  the 
person  charged  with  such  want  of  ordinary  care  had  a  duty  to  the 
person  complaining  to  use  ordinary  care  in  respect  of  the  matter 
called  in  question.  Actionable  negligence  consists  in  the  n^lect 
of  the  use  of  ordinary  care  or  skill  towards  a  person  to  whom  the 
defendant  owes  the  duty  of  observing  ordinary  care  and  skill,  by 
which  neglect  the  plaintiff,  without  contributory  negligence  on  his 
part,  has  suffered  injury  to  his  person  or  property.  The  question 
in  this  case  is  whether  the  defendant  owed  such  a  duty  to  the 
plaintiff. 

If  a  person  contracts  with  another  to  use  ordinary  care  or  skill 
towards  him  or  his  property,  the  obligation  need  not  be  considered 
in  the  light  of  a  duty;  it  is  an  obligation  of  contract  It  is 
undoubted,  however,  that  there  may  be  the  obligation  of  such  a 
duty  from  one  person  to  another,  although  there  is  no  contract 
between  them  with  regard  to  such  duty.  Two  drivers  meeting 
have  no  contract  with  each  other,  but  under  certain  circumstances 
they  have  a  reciprocal  duty  towards  each  other.  So  two  ships 
navigating  the  sea.  So  a  railway  company  which  has  contracted 
with  one  person  to  carry  another  has  no  contract  with  the  person 
carried,  but  has  a  duty  towards  that  person.  So  the  owner  or 
occupier  of  house  or  land  who  permits  a  person  or  persons  to 
come  to  his  house  or  land  has  no  contract  with  such  person  or 
persons,  but  has  a  duty  towards  him  or  them.  It  should  be 
observed  that  the  existence  of  a  contract  between  two  persons 
does  not  prevent  the  existence  of  the  suggested  duty  between 
them  also  being  raised  by  law  independently  of  the  contract,  by 
the  facts  with  regard  to  which  the  contract  is  made  and  to  which 
it  applies  an  exactly  similar  but  a  contract  duty.  We  have  not 
in  this  case  to  consider  the  circumstances  in  which  an  implied 
contract  may  arise  to  use  ordinary  care  and  skill  to  avoid  danger 
to  the  safety  of  person  or  property.  We  have  not  in  this  case  to 
consider  the  question  of  a  fraudulent  misrepresentation  express 
or  implied,  which  is  a  well  recognised  head  of  law.  The  questions 
which  we  have  to  solve  in  this  case  are  —  what  is  the  proper 
definition  of  the  relation  between  two  persons  other  than 
the  *  relation  established  by  contract,  or  fraud,  which  [*508] 
imposes  on  the  one  of  them  a  duty  towards  the  other  to 
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observe,  with  regard  to  the  person  or  property  of  such  other,  such 
ordinary  care  or  skill  as  may  be  necessary  to  prevent  injury  to  his 
person  6r  property;  and  whether  the  present  case  falls  within 
such  definition.  When  two  drivers  or  two  ships  are  approaching 
each  other,  such  a  relation  arises  between  them  when  they  are 
approaching  each  other  in  such  a  manner  that,  unless  they  use 
ordinary  care  and  skill  to  avoid  it,  there  will  be  danger  of  an  inju- 
rious collision  between  them.  This  relation  is  established  in  such 
circumstances  between  them,  not  only  if  it  be  proved  that  they 
actually  know  and  think  of  this  danger,  but  whether  such  proof 
be  made  or  not  It  is  established,  as  it  seems  to  me,  because  any 
one  of  ordinary  sense  who  did  think  would  at  once  recognise  that 
if  he  did  not  use  ordinary  care  and  skill  under  such  circumstances 
there  would  be  such  danger.  And  every  one  ought,  by  the  univer- 
sally recognised  rules  of  right  and  wrong,  to  think  so  much  with 
regard  to  the  safety  of  others  who  may  be  jeopardised  by  his  con- 
duct ;  and  if,  being  in  such  circumstances,  he  does  not  think,  and 
in  consequence  neglects,  or  if  he  neglects  to  use  ordinary  care  or 
skill,  an  injury  ensue,  the  law,  which  takes  cognisance  of  and 
enforces  the  rules  of  right  and  wrong,  will  force  him  to  give  an 
indemnity  for  the  injury.  In  the  case  of  a  railway  company 
carrying  a  passenger  with  whom  it  has  not  entered  into  the  con- 
tract of  carriage,  the  law  implies  the  duty,  because  it  must  be 
obvious  that  unless  ordinary  care  and  skill  be  used  the  personal 
safety  of  the  passenger  must  be  endangered.  With  r^ard  to  the 
condition  in  which  an  owner  or  occupier  leaves  his  house  or  prop- 
erty, other  phraseology  has  been  used,  which  it  is  necessary  to 
consider.  If  a  man  opens  his  shop  or  warehouse  to  customers,  it  is 
said  that  he  invites  them  to  enter,  and  that  this  invitation  raises 
the  relation  between  them  which  imposes  on  the  inviter  the  duty 
of  using  reasonable  care  so  to  keep  his  house  or  warehouse  that  it 
may  not  endanger  the  person  or  property  of  the  person  invited. 
This  is  in  a  sense  an  accurate  phrase,  and,  as  applied  to  the  circum- 
stances, a  sufficiently  accurate  phrase.    Yet  it  is  not  accurate  ii  the 

word  "  invitation"  be  used  in  its  ordinary  sense.  By  open- 
[*  509]  ing  a  shop  you  do  not  really  invite,  you  do  not  ask  *  A.  B. 

to  come  in  to  buy ;  you  intimate  to  him  that  if  it  pleases 
him  to  come  in  he  will  find  things  which  you  are  willing  to 
sell.  So,  in  the  case  of  shop,  warehouse,  road,  or  premises,  the 
phrase  has  been  used  that  if  you  permit  a  person  to  enter  them 
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you  impose  on  yourself  a  duty  not  to  lay  a  trap  for  him.  This, 
again,  is  in  a  sense  a  true  statement  of  the  duty  arising  from  the 
relation  constituted  by  the  permission  to  enter.  It  is  not  a  state- 
ment of  what  causes  the  relation  which  raises  the  duty.  What 
causes  the  relation  is  the  permission  to  enter  and  the  entry.  But 
it  is  not  a  strictly  accurate  statement  of  the  duty.  To  lay  a  trap 
means  in  ordinary  language  to  do  something  with  an  intention. 
Tet  it  is  clear  that  the  duty  extends  to  a  danger  the  result  of 
negligence  without  intention.  And  with  regard  to  both  these 
phrases,  though  each  covers  the  circumstances  to  which  it  is 
particularly  applied,  yet  it  does  not  cover  the  other  set  of  circum- 
stances from  which  an  exactly  similar  legal  liability  is  inferred. 
It  follows,  as  it  seems  to  me,  that  there  must  be  some  larger 
proposition  which  involves  and  covers  both  sets  of  circumstances. 
The  logic  of  inductive  reasoning  requires  that  where  two  major 
propositions  lead  to  exactly  similar  minor  premisses  there  must 
be  a  more  remote  and  larger  premiss  which  embraces  both  of  the 
major  propositions.  That,  in  the  present  consideration,  is,  as  it 
seems  to  me,  the  same  proposition  which  will  cover  the  similar 
legal  liability  inferred  in  the  cases  of  collision  and  carriage. 
The  proposition  which  these  recognised  cases  suggest,  and  which 
is,  therefore,  to  be  deduced  from  them,  is  that  whenever  one 
person  is  by  circumstances  placed  in  such  a  position  with  regard 
to  another  that  every  one  of  ordinary  sense  who  did  think  would 
at  once  recognise  that  if  he  did  not  use  ordinary  care  and  skill 
in  his  own  conduct  with  regard  to  those  circumstances  he  would 
cause  danger  of  injury  to  the  person  or  property  of  the  other,  a 
duty  arises  to  use  ordinary  care  and  skill  to  avoid  such  danger. 
Without  displacing  the  other  propositions  to  which  allusion  has 
been  made  as  applicable  to  the  particular  circumstances  in  respect 
of  which  they  have  been  enunciated,  this  proposition  includes,  I 
think,  all  the  recognised  cases  of  liability.  It  is  the  only  proposi- 
tion which  covers  them  all.  It  may,  therefore,  safely  be  affirmed 
to  be  a  true  proposition,  unless  some  obvious  case  can  be 
stated  in  *  which  the  liability  must  be  admitted  to  exist,  [*  510] 
and  which  yet  is  not  within  this  proposition.  There  is  no 
such  case.  Let  us  apply  this  proposition  to  the  case  of  one  person 
supplying  goods  or  machinery,  or  instruments  or  utensils,  or  the 
like,  for  the  purpose  of  their  being  used  by  another  person,  but  with 
whom  there  is  no  contract  as  to  the  supply.     The  proposition  will 
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Stand  thus:  whenever  one  person  supplies  goods,  or  machinery,  or 
the  like,  for  the  purpose  of  their  being  used  by  another  person 
under  such  circumstances  that  every  one  of  ordinary  sense  would, 
if  he  thought,  recognise  at  once  that  unless  he  used  ordinary  care 
and  skill  with  regard  to  the  condition  of  the  thing  supplied  or 
the  mode  of  supplying  it,  there  will  be  danger  of  injury  to  the 
person  or  property  of  him  for  whose  use  the  thing  is  supplied, 
and  who  is  to  use  it,  a  duty  arises  to  use  ordinary  care  and  skill 
as  to  the  condition  or  manner  of  supplying  such  thing.  And 
for  a  neglect  of  such  ordinary  care  or  skill,  whereby  injury 
happens,  a  legal  liability  arises  to  be  enforced  by  an  action  for 
negligence.  This  includes  the  case  of  goods,  &c.,  supplied  to 
be  used  immediately  by  a  particular  person  or  persons,  or  one  of 
a  class  of  persons,  where  it  would  be  obvious  to  the  person 
supplying,  if  he  thought,  that  the  goods  would  in  all  probability 
be  used  at  once  by  such  persons  before  a  reasonable  opportunity 
for  discovering  any  defect  which  might  exist,  and  where  the 
thing  supplied  would  be  of  such  a  nature  that  a  neglect  of 
ordinary  care  or  skill  as  to  its  condition  or  the  manner  of  supply- 
ing it  would  probably  cause  danger  to  the  person  or  property 
of  the  person  for  whose  use  it  was  supplied,  and  who  was  about 
to  use  it  It  would  exclude  a  case  in  which  the  goods  are  sup- 
plied under  circumstances  in  which  it  would  be  a  chance  by 
whom  they  would  be  used,  or  whether  they  would  be  used  or  not, 
or  whether  they  would  be  used  before  there  would  probably  be 
means  of  observing  any  defect,  or  where  the  goods  would  be  of 
such  a  nature  that  a  want  of  care  or  skill  as  to  their  condition  or 
the  manner  of  supplying  them  would  not  probably  produce  danger 
of  injury  to  person  or  property.  The  cases  of  vendor  and  pur- 
chaser and  lender  and  hirer  under  contract  need  not  be  con- 
sidered, as  the  liability  arises  under  the  contract,  and  not  merely  as 

a  duty  imposed  by  law,  though  it  may  not  be  useless  to 
[*  511]  *  observe  that  it  seems  difficult  to  import  the  implied 

obligation  into  the  contract  except  in  cases  in  which  if 
there  were  no  contract  between  the  parties  the  law  would,  accord 
ing  to  the  rule  above  stated,  imply  the  duty. 

Examining  the  rule  which  has  been  above  enunciated  with  the 
cases  which  have  been  decided  with  regard  to  goods  supplied  for 
the  purpose  of  being  used  by  persons  with  whom  there  is  no  con- 
tract, the  first  case  to  be  considered  is  inevitably  Zangridge  v.  Levy, 
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2  M.  &  W.  519,  4  M.  &  W.  337.  It  is  not  an  easy  case  to  act  upon. 
It  is  not,  it  cannot  be,  accurately  reported ;  the  declaration  is  set 
out ;  the  evidence  is  assumed  to  be  reported ;  the  questions  left  to 
the  jury  are  stated.  And  then  it  is  said  that  a  motion  was  made 
to  enter  a  nonsuit  in  pursuance  of  leave  reserved  on  particular 
grounds.  Those  grounds  do  not  raise  the  question  of  fraud  at 
all,  but  only  the  question  of  remoteness.  And  although  the 
question  of  fraud  seems  in  a  sense  to  have  been  left  to  the  jury, 
yet  no  question  was,  according  to  the  report,  left  to  them  as  to 
whether  the  plaintiff  acted  on  the  faith  of  the  fraudulent  misrep- 
resentation which  is,  nevertheless,  a  necessary  question  in  a  case 
of  fraudulent  misrepresentation.  The  report  of  the  argument 
makes  the  object  of  the  argument  depend  entirely  upon  an 
assumed  motion  to  arrest  the  judgment,  which  raises  always  a 
discussion  depending  entirely  on  the  form  of  the  declaration,  and 
the  effect  on  it  of  a  verdict,  in  respect  of  which  it  is  assumed  that 
all  questions  were  left  to  the  jury.  If  tlus  was  the  point  taken, 
the  report  of  the  evidence  and  of  the  questions  left  to  the  jury  is 
idle !  The  case  was  decided  on  the  ground  of  a  fraudulent  mis- 
representation as  stated  in  the  declaration.  It  is  inferred  that 
the  defendant  intended  the  representation  to  be  communicated 
to  the  son.  Why  he  should  have  such  an  intention  in  fact,  it 
seems  difficult  to  understand.  His  immediate  object  must  have 
been  to  induce  the  father  to  buy  and  pay  for  the  gun.  It  must 
have  been  wholly  indifferent  to  him  whether  after  the  *ale  and 
payment  the  gun  would  be  used  or  not  by  the  son.  I  cannot 
hesitate  to  say  that,  in  my  opinion,  the  case  is  a  wholly  unsatis- 
factory case  to  act  on  as  an  authority.  But  taking  the  case  to  be 
decided  on  the  ground  of  a  fraudulent  misrepresentation 
made  hypothetically  to  *  the  son,  and  acted  upon  by  him,  [*  512] 
such  a  decision  upon  such  a  ground,  in  no  way  negatives 
the  proposition  that  the  action  might  have  been  supported  on  the 
ground  of  negligence  without  fraud.  It  seems  to  be  a  case  which 
is  within  the  proposition  enunciated  in  this  judgment,  and  in 
which  the  action  might  have  been  supported  without  proof  of 
actual  fraud.  And  this  seems  to  be  the  meaning  of  Cleasby,  B., 
in  the  observations  he  made  on  Langridge  v.  Levy,  2  M.  &  W.  519, 
4  M.  &  W.  337,  in  the  case  of  Oeorge  v.  Skivington,  L.  R.  5  Ex.  1,  5. 
In  that  case  the  proposition  laid  down  in  this  judgment  is  clearly 
adopted.     The  groimd  of  the  decision  is  that  the  article  was,  to 
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the  knowledge  of  the  defendant,  supplied  for  the  use  of  the  wife 
and  for  her  immediate  use.  And  certainly,  if  he  or  any  one  in 
his  position  had  thought  at  all,  it  must  have  been  obvious  that  a 
want  of  ordinary  care  or  skill  in  preparing  the  prescription  sold, 
would  endanger  the  personal  safety  of  the  wife. 

In  Corby  v.  Hill,  4  C.  B.  (N.  S.)  556,  27  L  J.  C.  P.  318,  it  is 
stated  by  the  Lo&D  Chief  Justice  that  an  allurement  was  held 
out  to  the  plaintiff.  And  Willes,  J.,  stated  that  the  defendant 
had  no  right  to  set  a  trap  for  the  plaintiff.  But  in  the  form  of 
declaration  suggested  by  Willes,  J.,  on  p.  567,  there  is  no  mention 
of  allurement,  or  invitation,  or  trap.  The  facts  suggested  in  that 
form  are,  "  that  the  plaintiff  had  licence  to  go  on  the  road,  that  he 
was  in  consequence  accustomed  and  likely  to  pass  along  it^  that 
the  defendant  knew  of  that  custom  and  probability,  that  the 
defendant  negligently  placed  slates  in  such  a  manner  as  to  be 
likely  to  prove  dangerous  to  persons  driving  along  the  road,  that 
the  plaintiff  drove  along  the  road,  being  by  reason  of  the  licence 
lawfully  on  the  road,  and  that  he  was  injured  by  the  obstruction." 
It  is  impossible  to  state  a  case  more  exactly  within  the  proposition 
laid  down  in  this  judgment.  In  Smith  v.  London  and  St  Katha- 
rine Dock  ,Co.,  L.  R  3  C.  P.  326,  the  phrase  is  again  used  of 
invitation  to  the  plaintiff  by  the  defendants.  Again,  let  it  be 
observed  that  there  is  no  objection  to  the  phrase  as  applied  to 
the  case.  But  the  real  value  of  the  phrase  may  not  improperly 
be  said  |o  be,  that  invitation  imports  knowledge  by  the  defendant 

of  the  probable  use  by  the  plaintiff  of  the  article  supplied, 
[*513]  and  therefore  carries  with  it  the  relation  *  between  the 

parties  which  establishes  the  duty.  In  Indermaur  v. 
Dames,  L.  R  1  C.  P.  274,  L.  R  2  0.  P.  311,  reliance  is  again 
placed  upon  a  supposed  invitation  of  the  plaintiff  by  the  defend- 
ant. But  again,  it  is  hardly  possible  to  state  facts  which  bring  a 
case  more  completely  within  the  definition  of  the  present  judg- 
ment  In  Winterbottom  v.  Wright,  10  M.  &  W.  109,  it  was  held 
that  there  was  no  duty  cast  upon  the  defendant  with  regard  to 
the  plaintiff.  The  case  was  decided  on  what  was  equivalent  to  a 
general  demurrer  to  the  declaration.  And  the  declaration  does 
not  seem  to  show  that  the  defendant,  if  he  had  thought  about  it, 
must  have  known,  or  ought  to  have  known,  that  the  coach  would 
be  necessarily  or  probably  driven  by  the  plaintiff,  or  by  any  class 
of  which  he  could  be  said  to  be. one,  or  that  it  would  be  so 
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driven  within  any  time  which  would  make  it  probable  that  the 
defect  would  not  be  observed.  The  declaration  relied  too  much 
on  contracts  entered  into  with  other  persons  than  the  plainti£El 
The  facts  alleged  did  not  bring  the  case  within  the  proposition 
herein  enunciated.  It  was  an  attempt  to  establish  a  duty  towards 
all  the  world.  The  case  was  decided  on  the  ground  of  remoteness. 
And  it  is  as  to  too  great  a  remoteness  that  the  observation  of 
Lord  Abingeb  is  pointed,  when  he  says  that  the  doctrine  of 
Langridge  v.  Lffoy,  2  M.  &  W.  519,  4  M.  &  W.  337,  is  not  to  be 
extended  In  Franda  v.  Cockrdl,  L.  R  5  Q.  B.  184,  at  p.  601,  the 
decision  is  put  by  some  of  the  Judges  on  an  implied  contract 
between  the  plaintiff  and  the  defendant  But  Cleasby,  B.  (p.  515), 
puts  it  upon  the  duty  raised  by  the  knowledge  of  the  defendant 
that  the  stand  was  to  be  used  immediately  by  persons  of  whom 
the  plaintiff  was  one.  In  other  words,  he  acts  upon  the  rule  above 
laid  down.  In  CoUis  v.  Selden,  L  R  3  C.  P.  495,  it  was  held 
that  the  declaration  disclosed  no  duty.  And  obviously,  the  decla- 
ration was  too  uncertain.  There  is  nothing  to  show  that  the 
defendant  knew  more  of  the  probability  of  the  plaintiff  rather 
than  any  other  of  the  public  being  near  the  chandelier.  There  is 
nothing  to  show  that  the  plaintiff  was  more  likely  to  be  in  the 
public-house  than  any  other  member  of  the  public.  There  is 
nothing  to  show  how  soon  after  the  hanging  of  the  chandelier 
any  one  might  be  expected  or  permitted  to  enter  the  room 
in  which  it  was.  The  *  facts  stated  do  not  bring  it  [*  514] 
within  the  rule.  There  is  an  American  case :  Thanias  and 
Wife,  6  N.  Y.  397,  cited  in  Mr.  Horace  Smith's  Treatise  on  the 
Law  of  Negligence,  p.  88,  note  (t),  which  goes  a  very  long  way. 
I  doubt  whether  it  does  not  go  too  far.  In  Longmeid  v.  Holliday, 
6  Ex.  761,  20  L  J.  Ex.  430,  a  lamp  was  sold  to  the  plaintiff  to  be 
used  by  the  wife.  The  jury  were  not  satisfied  that  the  defendant 
knew  of  the  defect  in  the  lamp.  If  he  did,  there  was  fraud ;  if  he 
did  not,  there  seems  to  have  been  no  evidence  of  negligence.  If 
there  was  fraud,  the  case  was  more  than  within  the  rule.  If 
there  was  no  fraud,  the  case  was  not  brought  by  other  circum- 
stances within  the  rule.  In  Oautret  v.  JSgerton,  L  R  2  C.  P.  371, 
at  p.  374,  the  declaration  was  held  by  Willes,  J.,  to  be  bad  on 
demurrer,  because  it  did  not  show  that  the  defendant  had  any 
reason  to  8up{)08e  that  persons  going  to  the  docks  would  not  have 
ample  means  of  seeing  the  holes  and  cuttings  relied  on.    He  does 
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not  say  there  must  be  fraud  in  order  to  support  the  action.  He 
says  there  must  be  something  like  fraud.  He  says :  "  Every  man 
is  bound  not  wilfully  to  deceive  others."  And  then  in  the  alter- 
native, he  says:  "or  to  do  any  act  which  may  place  them  in 
danger."  There  seems  to  be  no  case  in  conflict  with  the  rule 
above  deduced  from  well  admitted  cases.  I  am,  therefore,  of 
opinion  that  it  is  a  good,  safe,  and  just  rule. 

I  cannot  conceive  that  if  the  facts  were  proved  which  would 
make  out  the  proposition  I  have  enunciated,  the  law  can  be  that 
there  would  be  no  liability.  Unless  that  be  true,  the  proposition 
must  be  true.  If  it  be  the  rule,  the  present  case  is  clearly  within 
it.  This  case  is  also,  I  agree,  within  that  which  seems  to  me  to  be 
a  minor  proposition — namely,  the  proposition  which  has  been  often 
acted  upon,  that  there  was,  in  a  sense,  an  invitation  of  the  plaintiflf 
by  the  defendant,  to  use  the  stage.  The  appeal  must,  in  my 
opinion,  be  allowed,  and  judgment  must  be  entered  for  the  plaintiff. 

Cotton,  L.  J.  —  Bowen,  L.  J.,  concurs  in  the  judgment  I  am 
about  to  read. 

In  this  case  the  defendant  was  the  owner  of  a  dock  for 
[*  515]  the  *  repair  of  ships,  and  provided  for  use  in  the  dock  the 
stages  necessary  to  enable  the  outside  of  the  ship  to  be 
painted  while  in  the  dock,  and  the  stages  which  were  to  be  used 
only  in  the  dock  were  appliances  provided  by  the  dock  owner  as 
appurtenant  to  the  dock  and  its  use.  After  the  stage  was  handed 
over  to  the  shipowner  it  no  longer  remained  under  the  control  of 
the  dock  owner.  But  when  ships  were  received  into  the  dock  for 
repair  and  provided  with  stages  for  the  work  on  the  ships  which 
was  to  be  executed  there,  all  those  who  came  to  the  vessels  for 
the  purpose  of  painting  and  otherwise  repairing  them  were  there 
for  business  in  which  the  dock  owner  was  interested,  and  they, 
in  my  opinion,  must  be  considered  as  invited  by  the  dock  owner 
to  use  the  dock  and  all  appliances  provided  by  the  dock  owner  as 
incident  to  the  use  of  the  dock.  To  these  persons,  in  my  opinion, 
the  dock  owner  was  under  an  obligation  to  take  Teasonable  care 
that  at  the  time  the  appliances  provided  for  immediate  use  in 
the  dock  were  provided  by  him  they  were  in  a  fit  state  to  be 
used,  —  that  is,  in  such  a  state  as  not  to  expose  those  who  might 
use  them  for  the  repair  of  the  ship  to  any  danger  or  risk  not 
necessarily  incident  to  the  service  in  which  they  are  employed. 
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That  this  obligation  exists  as  regards  articles  of  which  the  control 
remains  with  the  dock  owner  was  decided  in  Indermaur  v.  Dames, 
L.  E.  1  C.  P.  274,  L.  R  2  C.  P.  311  (p.  64,  arUe),  and  in  Smith  v. 
London  and  St  Katharine  Docks  Co.,  L.  R.  3  C.  P.  326,  the  same 
principle  was  acted  on.  I  think  that  the  same  duty  must  exist  as 
to  things  supplied  by  the  dock  owner  for  immediate  use  in  the 
dock,  of  which  the  control  is  not  retained  by  the  dock  owner,  to 
the  extent  of  using  reasonable  care  as  to  the  state  of  the  articles 
when  delivered  by  him  to  the  ship  under  repair  for  immediate  use 
in  relation  to  the  repairs.  For  any  neglect  of  those  having  control 
of  the  ship  and  the  appliances  he  would  not  be  liable,  and  to 
establish  his  liability  it  must  be  proved  that  the  defect  which 
caused  the  accident  existed  at  the  time  when  the  article  was 
supplied  by  the  dock  owner. 

Blackmore  v.  Bristol  and  Exeter  Railway  Co.,  8  E.  &  B.  1035, 
may  be  relied  on  as  at  variance  with  the  opinion  thus  expressed 
by  me,  but  I  think  that  the  objection  is  not  well  founded. 
If  the  plaintiff  is  to  be  *  considered  as  a  volunteer  there  [*ol6] 
would  be  no  implied  request  or  invitation  to  him  by  the 
defendant  to  use  the  dock  and  the  appliances  provided.  But  he 
was  there  for  the  purpose  of  work,  for  the  due  execution  of  which 
the  defendant  received  the  ship  into  his  dock,  and  the  defendant 
received  payment  as  remuneration  for  allowing  the  work  to  be 
done  in  his  dock,  and  for  providing  the  necessary  appliances  for 
enabling  it  to  be  done.  The  plaintiff  was  therefore  engaged  in 
work  in  the  performance  of  which  the  defendant  was  interested, 
and  he  cannot  be  looked  upon  in  the  light  of  a  volunteer.  Whether 
the  Court  was  right  in  Blackmore' s  Case,  8  E.  &  B.  1035,  in  treating 
the  plaintiff  as  a  volunteer  may  be  a  question.  But  as  the  ground 
of  the  decision  is  that  he  was  so,  that  circumstance  prevents  the 
case  being  an  authority  inconsistent  in  principle  with  the  conclu- 
sion at  which  I  have  arrived. 

This  decides  this  appeal  in  favour  of  the  plaintiff,  and  I  am  unwil- 
ling to  concur  with  the  Master  of  the  Rolls  in  laying  down 
unnecessarily  the  larger  principle  which  he  entertains,  inasmuch 
as  there  are  many  cases  in  which  the  principle  was  impliedly 
negatived. 

Take,  for  instance,  the  case  of  Langridge  v.  Levy,  2  M.  &  W.  519, 
4  M.  &  W.  337,  to  which  the  principle  if  it  existed  would  have 
applied.    But  the  Judges  who  decided  that  case  based  their  judg- 
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ment  on  the  fraudulent  representation  made  to  the  father  of  the 
plaintiff  by  the  defendant.  In  other  cases  where  the  decision  has 
been  referred  to,  Judges  have  treated  fraud  as  the  ground  of  the 
decision,  as  was  done  by  Coleridge,  J.,  in  Blackmore  v.  Srittol 
and  Exeter  Railway  Co.,  8  E.  &  B.  1036  ;  and  in  Collis  v.  Sdden,  L. 
R  8  C.  P.  495,  WiLLES,  J.,  says  that  the  judgment  in  Langridg$ 
V.  Levy  was  based  on  the  fraud  of  the  defendant  This  impliedly 
negatives  the  existence  of  the  larger  general  principle  which  is 
relied  on,  and  the  decisions  in  CoUis  v.  Sdden  and  in  Zongmeid  v. 
Holliday,  6  Ex.  761,  20  L.  J.  Ex.  430  (in  each  of  which  the  plain- 
tiff failed)  are  in  my  opinion  at  variance  with  the  principle  con<- 
tended  for.  The  case  of  George  v.  Skivingtan,  L.  B.  6  Ex.  1,  and 
especially  what  is  said  by  Cleasbt,  B.,  in  giving  judgment 
[*  517]  in  that  *  case  seems  to  support  the  existence  of  the  gen- 
eral principle.  But  it  is  not  in  terms  laid  down  that  any 
such  principle  exists,  and  that  case  was  decided  by  CLEi£BY,B.,  on 
the  ground  that  the  negligence  of  the  defendant  which  was  his 
own  personal  negligence  was  equivalent,  for  the  purposes  of  that 
action,  to  fraud  on  which  (as  he  said)  the  decision  in  Langridge  v. 
Levy  was  based. 

In  declining  to  concur  in  laying  down  the  principle  enunciated 
by  the  Master  of  the  Bolls,  I  in  no  way  intimate  any  doubt  as 
to  the  principle  that  any  one  who  leaves  a  dangerous  instrument^ 
as  a  gun,  in  such  a  way  as  to  cause  danger,  or  who  witJiout  due 
warning  supplies  to  others  for  use  an  instrument  or  thing  which 
to  his  knowledge,  from  its  construction  or  otherwise,  is  in  such  a 
condition  as  to  c^use  danger,  not  necessarily  incident  to  the  use  of 
such  an  instrument  or  thing,  is  liable  for  injury  caused  to  others 
by  reason  of  his  negligent  act. 

For  the  reason 'Stated,  I  agree  that  the  plaintiff  is  entitled  to 
judgment,  though  I  do  not  entirely  concur  with  the  reasoning  of 
the  Master  of  the  Bolls.  Judgment  reversed, 

ENGLISH  NOTES. 

The  terms  "invitation"  and  "licence"  have  been  conveniently, 
and  without  pretence  of  accuracy,  applied  to  mark  a  distinction  be- 
tween circumstances  in  which  a  duty  of  care,  generally  imposing  a 
burden  of  proof  upon  the  defendant,  is  exacted,  and  those  in  which 
negligence  in  the  ordinary  sense  —  of  which  the  burden  of  proof  lies 
entirely  on  the  plaintiff —  is  essential  as  a  ground  of  liability. 
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In  a  question  of  trespass  bj  a  stranger,  the  terms  become  unimpor- 
tant. The  only  question  then  is  whether  the  plaintiff  was  lawfully  in 
the  place  where  he  was.  So  that  a  person  passing  along  a  private  way 
by  licence  of  the  owner  has  the  same  rights^  as  to  injury  by  the  act  of 
a  stranger  placing  a  dangerous  obstacle  in  the  way,  as  if  he  were  a  per- 
son using  a  public  road,  or  as  if  he  were  the  owner  himself.  Corby  y. 
mil  (1858),  4  C.  B.  (N.  8.)  556,  27  L.  J.  C.  P.  318;  Clark  v. 
ChanUfers,  No.  14,  p.  28,  ante. 

It  has  been  held,  by  a  judgment  of  the  Queen's  Bench,  immaterial 
whether  the  injured  person  is  on  the  premises  by  invitation  or  by 
licence,  if  he  is  injured  by  the  negligent  act  of  a  servant  of  the  occupier 
of  the  premises  done  while  engaged  in  the  course  of  his  duty.  This  is 
the  effect  of  TMutt  v.  Bristol  and  Exeter  RaUtoay  Co.  (1870),  L,  R. 
6Q.B.  73,  40  L.  J.  Q.  B.  78,  23  L.  T.  772,  19  W.  R.  383,  where 
the  plaintiff  was  injured  by  the  falling  of  a  portmanteau  from  a 
truck  through  the  negligence  of  a  porter  of  the  defendant  com- 
pany, and  the  company  were  held  liable.  In  the  case  of  Tolhausen  v. 
Davies  (1888),  57  L.  J.  Q.  B.  392,  59  L.  T.  436  (affirmed,  C.  A.),  68 
L.  J.  Q.  B.  98,  where  the  plaintiff,  paying  a  visit  at  the  defendant's  house, 
was  hurt  by  a  horse  which  had  run  away  with  a  cart  from  the  charge  of 
a  servant  of  the  defendant,  and  turned  from  the  highway  into  the  yard 
of  the  defendant's  house,  Mr.  Justice  Matthews  was  prepared  to  hold 
that  even  if  the  occurrence  was  the  direct  result  of  negligence  in  the 
defendant's  servant  (which  the  Court  considered  it  was  not),  the 
action  would  not  lie.  The  point  seems  to  require  more  attentive  con- 
sideration, if  a  case  should  occur  which  entirely  depends  upon  it. 

In  the  following  cases,  a  duty  has  been  held  to  exist  by  reason  of 
what  is  called  "  invitation." 

In  Mafdey  v.  St,  Hden^B  Canal  and  Railway  Go.  (1858),  2  Hurl.  & 
N.  840,  27  L.  J.  Ex.  159,  a  canal  company  were  empowered  to  erect  a 
swing  bridge  over  the  canal  to  connect  the  parts  of  an  ancient  highway 
severed  by  the  canal.  An  action  was  brought  under  Lord  Campbell's 
Act  against  the  company  for  the  death  of  a  person  who,  going  along  the 
highway  after  dark,  fell  into  the  canal,  —  the  bridge  being  open  and 
no  warning  given.  The  learned  Baron,  Chankkll,  B.,  who  tried  the 
action,  laid  it  down  that  the  company  were  bound  to  take  reasonable 
precautions  to  prevent  passengers  from  falling  into  the  canal  when  the 
bridge  was  opened  after  dark.  The  jur}^  found  a  verdict  for  the 
plaintifiiei;  and  the  Court  discharged  a  rule  for  a  new  triaL  They  held 
that  companies  exercising  statutory  powers  for  their  own  profit  must 
exercise  them  with  care,  and  are  answerable  to  persons  injured  by  the 
want  of  such  care.  In  the  case  in  point,  the  company  were  much  in  the 
same  position  as  if  they  had  invited  the  deceased  to  cross  where  he 
might  have  supposed  the  bridge  to  be. 
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In  Smith  v.  London  and  St.  Katharine  Dock  Co.  (1868),  L.  R.  3 
C.  P.  326,  37  L.  J.  C.  P.  217,  the  plaintiff  had  (on  husiness)  gone  on 
board  a  vessel  lying  in  the  Docks,  and  on  his  return  was  hurt  by  the 
tilting  over  of  a  gangway  provided  by  the  defendants.  The  gangway 
was  dangerous,  and  the  danger  known  to  the  defendants ;  but  not  to  the 
plaintiff.  The  jury  found  a  verdict  for  the  plaintiff  on  the  ground  of 
negligence,  and  the  Court  refused  to  disturb  it.  They  held  that  the 
plaintiff  being  on  business  used  the  gangway  by  ''invitation"  of  the 
defendants,  and  that  they  were  bound  to  warn  him  of  the  danger  of 
the  gpangway,  which  was  virtually  a  trap. 

In  Woodky  v.  Metropolitan  Railway  Co,  (C.  A.  1877),  2  Ex.  D. 
384,  46  L.  J.  Ex.  521,  where  a  contractor's  man,  doing  repairs  in  a 
tunnel  of  the  defendants'  railway,  was  hurt  by  a  passing  train  ;  it  was 
held  by  Mellish,  L.  J.,  and  Baggallay,  L.  J.,  that  the  plaintiff  was 
there  by  invitation  of  the  defendants  ;  and  that  the  defendants  were 
liable  for  not  taking  further  precautions  against  misfortune:  but  —  the 
majority  considering  that  it  was  not  shown  that  any  reasonable  precau- 
tion had  been  omitted  —  the  judgment  of  the  Exchequer  Division,  who 
had  held  the  defendants  liable,  was  reversed. 

It  was  held,  on  demurrer,  a  good  cause  of  action,  that  the  plaintiff, 
using  the  defendant's  hotel  as  a  guest  for  reward,  was  injured  by  the 
fall  of  a  ceiling  by  the  negligence  of  the  defendant.  Sandys  v. 
Florence  (1878),  47  L.  J.  Q.  B.  698. 

Other  cases  in  which  the  relation  between  plaintiff  and  defendant 
has  been  referred  to  ''invitation"  (or  joint  interest)  are  John  v. 
Bacon  (1870),  L.  R.  5  C.  P.  437,  39  L.  J.  C.  P.  365,  22  L.  T.  477,  18 
W.  R.  894;  SmUh  v.  Steele  (1875),  L.  R.  10  Q.  B.  125,  44  L.  J.  Q. 
B.  60,  32  L.  T.  195,  23  W.  R.  388  (the  case  of  a  pilot  injured  by  negli- 
gence  of  the  crew);  Holmes  v.  North  Eastern  JRailivay  Co.  (Ex.  & 
Ex.  Ch.  1869),  L.  R.  4  Ex.  259,  L.  R.  6  Ex.  123,  38  L.  J.  Ex.  161, 
40  L.  J.  Ex.  121,  24  L.  T.  69  ;  Wright  v.  London  and  North  Western 
Railway  Co,  (C.  A.  1876),  1  Q.  B.  D.  252,  45  L.  J.  Q.  B.  570,  33  L. 
T.  830;  Elliot  v.  Hall  (1885),  15  Q.  B.  D.  315,  64  L.  J.  Q,  B.  618, 
34  W.  R.  16. 

In  the  following  cases  the  plaintiff  has  been  held  in  no  better  posi- 
tion than  that  of  a  licensee. 

In  Wilkinson  v.  Fairrie  (1862),  1  Hurl.  <Sb  Colt.  633,  32  L.  J.  Ex. 
73,  9  Jur.  (N.  S.)  280,  7  L.  T.  699,  a  carman,  calling  for  some  goods 
at  the  defendants'  warehouse  after  dark,  after  waiting  some  time,  was 
directed  by  a  servant  of  the  defendants  as  to  the  way  to  go  to  find  the 
warehouseman.  Going  along  in  the  dark,  he  fell  down  a  staircase.  In 
an  action  by  this  carman  against  the  warehouseman,  it  was  held  that 
the  latter  owed  him  no  duty  to  light  the  staircase  or  the  passages.     A 
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staircase  is  not  like  a  trap-door  (such  as  occurred  in  the  case  of  Chap- 
man V.  RothweU  (1858),  El.  Bl.  &  El.  168,  27  L.  J.  Q.  B.  315),  or  a 
hole  in  the  nature  of  a  trap;  and  if  the  plaintiff  chose  to  go  along  in  the 
dark,  he  must  take  his  chance  of  coming  to  a  staircase. 

In  Moffatt  V.  Baternan  (Privy  Council  Appeal  from  Victoria,  1869), 
L.  B.  3  P.  C.  115,  22  L.  T.  140,  the  plaintiff  was  a  decorator  and  orna- 
mental gardener  (at  the  salary  of  £300  a  year)  in  the  service  of  the 
defendant.  The  defendant  wishing  to  have  the  plaintiff's  assistance  in 
papering  some  rooms,  in  a  house  ahout  8  miles  distant,  offered  to  drive 
him  there,  and  the  plaintiff  took  a  seat  in  the  defendant's  huggy  accord- 
ingly. On  the  road  the  trap  was  smashed  and  the  plaintiff  and  defend- 
ant thrown  out  hy  reason,  as  there  was  some  evidence  to  show,  of  a 
defect  in  the  kingholt.  The  Court  held  that,  under  the  circumstances, 
the  defendant,  in  driving  the  plaintiff,  was  merely  performing  a  gra- 
tuitous service;  that  he  owed  no  special  duty  of  care  to  the  plaintiff; 
that  the  plaintiff,  to  make  out  a  case,  must  have  at  least  given  affirma- 
tive evidence;  and  that  of  this  there  was  none;  the  defective  nature  of 
the  kingholt  not  heing  even  prima  facie  evidence  of  any  neglect  of 
duty  hy  the  defendant. 

In  Ivaj/  V.  Hedges  (1882),  9  Q.  B.  D.  80,  the  defendant  was  landlord 
of  a  house  let  in  apartments  to  tenants,  who  were  allowed  to  dry  their 
linen  on  the  roof.  The  roof  was  a  flat  roof  covered  with  lead  and  had  a 
rail  at  its  outer  edge.  The  plaintiff  slipped  on  the  roof,  and,  the  rail 
being  out  of  repair  (and  known  hy  the  landlord  to  be  so),  he  fell  over 
and  was  hurt.  He  was  nonsuited,  and  the  Court  refused  a  rule  for  a 
new  trial. 

In  the  case  of  (yNeU  v.  Uverest  (C.  A.  1892),  61  L.  J.  Q.  B.  453, 
66  L.  T.  396,  the  plaintiff,  a  stevedore's  man  who,  having  been  engaged 
by  a  sub-contractor  to  unload  defendants'  barge,  had  fallen  through  an 
open  hatchway  into  the  cabin  and  been  hurt,  claimed  damages  from  the 
owner  of  the  barge  for  not  having  provided  a  cabin  top  :  The  Court 
of  Appeal,  affirming  the  judgment  of  Cave,  J.,  held  that  the  plaintiff 
had  no  case.  He  had  no  right  to  assume  that  the  cabin  hatchway 
would  be  guarded  in  any  way  during  the  operation  of  unloading. 

Other  cases  where  the  relation  has  been  held  to  be  one  of  licence 
merely,  are  :  B^lch  v.  Smith  (1862),  7  Hurl.  &  K  726,  31  L.  J.  Ex. 
201;  Gautret  v.  EgeHon  (1867),  L.R.  2  C.  P.  371,  36  L.  J.  C.  P.  191, 
16  L.  T.  17,  15  W.  B.  638 ;  Burchell  v.  Hickisson  (1880),  50  L.  J. 
Q.  B.  101;  Batchelar  v.  Fortescue  (1883),  11  Q.  B.  D.  474,  49  L.  T. 
644. 

In  the  following  cases  the  plaintiff,  though  a  mere  licensee,  was  held 
entitled  to  recover,  on  the  ground  of  an  injury  from  something  in  the 
nature  of  a  trap  of  which  he  had  received  no   warning:     White  v. 
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i^ance  (1872),  2  C.  P.  D.  308,  46  L.  J.  C.  P.  823,  25  W.  R.  878; 
Watkins  v.  Great  Western  Railway  Co.  (1877),  46  L.  J.  C.  P.  817, 
37  L.  T.  193,  25  W.  R.  905.  In  this  last  case  the  Court  were  divided 
in  opinion,  Lopes,  J.,  being  of  opinion  that  there  was  evidence  of 
negligence ;  but  Denman,  J.,  being  of  opinion  that  a  person  running 
against  an  obvious  danger  —  a  plank  upon  which  workmen  were  em- 
ployed in  broad  daylight  —  could  not  recover. 

The  extended  proposition  of  Brett,  M.  R.,  in  Heaven  v.  Pender^ 
^'Whenever  one  person  is  by  circumstances  placed  in  such  a  position 
with  regard  to  another  that  every  one  of  ordinary  sense  who  did  think 
would  at  once  recognise  that  if  he  did  not  use  ordinary  oare  and  skill 
in  his  own  conduct  with  regard  to  those  circumstances,  he  would  cause 
danger  of  injury  to  the  person  or  property  of  the  other,  a  duty  arises  to 
use  ordinary  care  and  skill  to  avoid  such  danger,"  > —  is  approved  and 
applied  by  Hawkins,  J.,  in  his  judgment  (concurred  in  by  the  other 
Judge  of  the  Divisional  Court,  Grantham,  J.)  in  Thrussell  v.  JTandy^ 
side  (1888),  20  Q.  B.  D.  359,  365,  67  L.  J.  Q.  B.  347,  58  L.  T.  344. 
There  a  servant  of  the  defendant,  a  contractor  engaged  in  work  which, 
without  proper  precautions,  was  dangerous  to  persons  below,  let  fall  a 
piece  of  iron  upon  the  plaintiff  who  was  engaged  in  the  work  of  his 
own  employer  below.     The  plaintiff  was  held  entitled  to  recover. 

The  principal  case  of  Heaven  v.  Pender  was  cited  and  applied  by 
Chitty,  J.,  in  the  case  of  Cann  v.  Willson  (1888),  39  Ch.  D.  39,  57, 
L.  J.  Ch.  1034,  59  L.  T.  723,  37  W.  R.  23,  in  an  argument  of  some 
subtlety.  The  action  was  by  a  mortgagee  to  make  a  valuer  liable  for  a 
valuation  which  he  had  made  upon  the  instructions  not  of  the  mort- 
gagee himself,  but  of  his  solicitor.  Mr.  Justice  Chittt  reasoned 
that,  as  it  was  held  in  Heaven  v.  Pender  that  the  dock  owner  had 
undertaken  a  duty  towards  the  plaintiff,  who  was  one  of  the  persons 
likely  to  come  and  do  the  work  on  the  vessel,  so  the  valuer  undertook 
the  duty  of  care  towards  the  persons,  whoever  they  might  be,  who 
would  act  in  reliance  upon  the  valuation.  He  likened  the  duty,  also, 
to  that  which  was  presumed  to  be  undertaken  by  the  defendant  in 
Georffe  v.  Skivington  (1869),  L.  R.  5  Ex.  1,  39  L.  J.  Ex,  8,  21  L.  T. 
495,  18  W.  R.  118,  who  had  sold  a  deleterious  compound  to  the  plain- 
tiff as  haiivwash  for  the  use  of  his  wife.  This  application  of  the  deci- 
sion in  Heaven  v.  Pender  is,  however,  after  expressions  of  doubts  in 
various  cases,  overruled  by  the  decision  of  the  Court  of  Appeal  in  X€ 
Lievre  v.  Gould  (1893),  1  Q.  B.  491,  62  L.  J.  Q.  B.  353,  68  L.  T.  626, 
41  W.  R.  468.  In  effect,  the  Court  held  that,  in  a  case  of  that  nature, 
in  the  absence  of  express  contract,  the  liability  (having  regard  to  the 
decision  in  Derry  v.  Peek,  12  R.  C.  250)  could  only  be  based  upon 
fraud.     The  Court  of  Appeal  did  not,  however,  throw  any  doubt  on  the 
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decision  itself  in  Heaven  v.  Pender^  but  observed  tbat  the  duty  in 
such  a  case  must  arise  from  the  physical  position  of  the  persons  con- 
cemed  and  the  nature  of  the  operations  and  premises  upon  which  they 
are  engaged  indicating  an  obvious  danger. 

Heaven  v.  Pender  was  distinguished  by  the  House  of  Lords  in 
Caledonian  Railway  Go.  v.  Mulholland  (H.  L.),  1898,  App.  Cas.  216. 
Waggons  belonging  to  the  Caledonian  Railway  Co.  were  filled  with  coal 
from  pits  on  that  railway's  system,  and  delivered  to  the  Glasgow  and 
South  Western  Railway  Co.,  at  Dumfries  Station.  From  thence,  the 
Glasgow  and  South  Western  Railway  Co.  had  agreed  with  a  gas  com- 
pany to  bring  the  coal  to  their  works.  The  modus  operandi  adopted 
by  the  Glasgow  and  South  Western  Railway  Co.  was  to  take  on  the 
coal  in  the  waggons  of  the  Caledonian  Railway  Company  over  a  tramway 
in  which  there  were  steep  gradients  up  and  down.  On  this  journey 
the  plaintiff,  a  man  in  the  employ  of  the  Glasgow  Company,  was 
killed,  owing,  as  it  was  alleged,  to  the  failure  of  the  brake  on  one  of 
these  waggons  to  act  upon  the  steep  gradient.  There  was  no  averment 
that  the  waggon  was  defective  when  it  was  delivered  by  the  Caledonian 
Company  at  Dumfries.  The  Lords  held,  reversing  a  judgment  of 
the  Court  of  Session,  that  there  was  no  relevant  case  averred  against 
the  Caledonian  Company;  for  they  lay  under  no  duty  of  care  after  the 
waggons  left  their  control,  nor  any  duty  to  examine  them  before  they 
were  taken  over  by  the  other  company. 

AMERICAN  NOTES. 

In  the  recent  case  of  Wilcox  v.  Zone,  167  Massachusetts,  302  (1897),  the 
defendant  was  the  owner  of  a  tenement>honse,  the  roof  of  which  he  retained 
in  his  possession,  and  allowed  the  tenants  to  use  in  common  as  a  place  to  hang 
and  dry  clothes,  and  shake  rugs,  &c.  The  plaintifE  boarded  with  Mrs.  Pray, 
one  of  the  tenants,  and  at  the  request  of  such  tenant,  and  gratuitously,  she 
took  the  latter's  rugs  up  to  the  roof  to  shake ;  and  while  engaged  in  this  work 
she  stepped  into  a  hole  in  a  wooden  platform  on  the  roof,  and  was  injured. 
It  was  held  that  the  implied  invitation  to  use  the  roof,  growing  out  of  the  de- 
fendant's contract  with  his  tenants,  extended  to  the  agents  and  servants  of 
the  tenants;  that  the  plaintiff  was  in  this  sense  an  agent  or  servant  of  Mrs. 
Pray,  and  was  upon  the  roof  in  Mrs.  Fray's  right,  and  that  the  defendant 
owed  the  plaintiff  the  same  duty  to  have  the  roof  reasonably  safe  that  he 
owed  to  Mrs.  Pray. 

In  Hart  v.  Cole,  156  Massachusetts,  475,  477  (1892).  it  was  held  that  there 
was  no  implied  invitation  to  strangers  to  attend  a  wake  or  funeral  in  a  dwell- 
ing-house or  tenement  €>ccnpied  by  the  family  of  the  deceased.  The  plaintiff 
had  attended  a  wake  in  a  tenement-house  owned  by  the  defendant  (the  front 
steps  of  which  were  in  the  defendant's  possession  and  control),  and  while 
passing  down  these  steps  the  plaintiff  was  injured  by  reason  of  a  defect  therein. 
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The  deceased  was  a  brother  of  the  wife  of  one  of  the  tenants,  but  there  was 
no  evidence  that  the  plaintiff  was  related  to  the  deceased,  nor  acquainted  with 
him,  nor  that  she  had  been  invited  by  the  family  to  the  wake.  It  was  held 
that  the  plaintiff  was  a  mere  licensee,  and  could  not  recover,  because  the  de- 
fendant owed  her  no  further  duty  than  to  refrain  from  putting  traps  or  pitfalls 
in  her  way,  and  from  negligently  doing  injurious  acts  to  her  prejudice.  Mr. 
Justice  Knowlton,  in  giving  the  opinion  of  the  Court,  observed :  "  It  seems 
clear  that  one  coming  to  a  dwelling-house  to  do  business  in  which  he  alone  is 
interested  cannot  expect  a  warmer  welcome,  or  claim  greater  care  for  his  safety, 
than  if  he  went  for  the  same  purpose  to  the  place  of  business  of  the  occupant. 
In  either  case,  he  is  a  mere  licensee.  In  preparing  a  convenient  entrance  to 
his  house,  one  does  not  invite  there  pedlers,  book-agents,  and  others  who 
come  solely  for  their  own  convenience  or  profit.  So  far  as  they  are  concerned, 
his  preparation  of  his  premises  for  travel  is  an  indifferent  act.  It  has  no  such 
relation  to  them  as  it  has  to  those  who  come  to  do  business  which  he  carries 
on  there.  The  inducement,  invitation,  and  implied  representation  of  safety 
which  he  holds  out  to  the  latter  is  not  for  them,  and  the  law  imposes  no  affir- 
mative obligation  and  creates  no  active  duty  to  those  who  come  as  volunteers. 
He  merely  gives  them  free  licence  and  permission  to  use  his  premises,  and 
impliedly  agrees  that  he  will  not  set  traps  for  them,  or  wrongfully  do  any- 
thing to  their  injury.  But,  in  general,  they  must  take  his  premises  as  they 
find  them. 

*^  How  far  an  implied  invitation  is  held  out  under  all  conceivable  circum- 
stances, and  whether  an  implied  invitation  to  come  as  a  guest  for  friendly 
intercourse  can  create  a  liability  greater  than  that  to  an  ordinary  licensee,  it 
is  not  easy  to  decide.  No  case  in  this  country  involving  these  questions  has 
been  brought  to  our  attention.  ...  It  seems  to  be  the  rule  in  £ngland,  that 
an  ordinary  g^est  in  a  dwelling-house,  although  expressly  invited,  has  no 
greater  rights  than  a  licensee.  The  case  at  bar  does  not  require  us  to  decide 
whether  that  rule  should  be  applied  in  Massachusetts,  for  the  plaintiff  was  not 
on  the  defendant's  premises  under  an  invitation,  express  or  implied.  We  have 
already  said  that  the  same  rule  should  be  applied  to  one  visiting  a  dwelling- 
house  out  of  curiosity,  or  for  his  own  convenience,  as  if  his  visit  were  to  a 
shop  or  other  place  of  business.  We  do  not  doubt  that  such  relations  of 
friendship,  or  of  social  intimacy,  may  exist  between  individuals  as  to  warrant 
a  finding  of  an  implied  invitation  to  come  as  a  friend  at  any  time,  and  that 
one  in  such  relations  visiting  his  friend  would  have  the  same  rights  as  if  ex- 
pressly  invited,  whatever  those  rights  may  be." 

A  person  who  goes  upon  the  premises  of  another  on  business  of  his  own, 
not  connected  with  the  business  actually  or  apparently  carried  on  there,  is  a 
mere  licensee,  to  whom  the  owner  or  occupant  of  the  premises  owes  no  fur- 
ther duty  than  to  refrain  from  putting  traps  or  pitfalls  in  his  way,  and  if 
injured  by  reason  of  a  defect  therein,  which  was  negligently  permitted  to 
exist,  he  cannot  recover.  Plummer  v.  DUly  156  Massachusetts,  426;  Hart  v. 
Cole,  156  Massachusetts,  475. 

Thus,  a  person  who  goes  into  the  defendant's  premises  to  obtain  employ- 
ment, without  an  express  invitation,  is  a  mere  licensee,  and  cannot  recover  for 
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an  injuiy  caused  by  the  unsafe  ccmdfiibTi  of  the  place.  Larmore  v.  Crown 
Point  Iron  Co.,  101  New  York,  391.      '  /  '    .    . 

In  Low  V.  Cfrand  Trunk  Railway ,  72  Mairtej  ^T^a  custom-house  officer  went 
upon  the  defendant's  wharf  in  the  night-time  in'  the  discharge  of  his  duty  to 
prevent  smuggling,  and  was  injured  by  a  defect  In  the. wharf.  It  was  held 
that  the  plaintiff's  presence  on  the  wluui  at  that  time  i^as  nla^e  necessary  by 
the  business  to  which  the  defendant  had  devoted  its  whart^J*t&9t  he  was  not 
a  mere  licensee,  and  that  he  was  entitled  to  recover,  having  B4W  ii^the  exer- 
cise of  due  care  himself.  •  • :  /•.  ^ 

The  same  principle  was  affirmed  in  Stratum  v.  Staples,  59  Maine,  d4*;-  ^pt^n 
V.  P.  S.  a-  P.  RaUroad  Co.,  59  Maine,  183;   WendeU  v.  Baxter,  12  Gray,"4a4. 

Illustrations  of  mjuries  occasioned  by  defects  or  dangers  in  the  nature  of 
a  trap,  of  which  no  warning  had  been  given  by  the  owner  or  occupant  of  the 
premises,  are  contained  in  Ilolden  v.  Fitchburg  RaUroad,  129  Massachusetts, 
268;  Gustafsenv.  Washburn  Sr  MoenMfg,  Co.,  153  Massachusetts,  468;  Neveu 
V.  Sears,  155  Massachusetts,  303 ;  McNamara  v.  Logan,  100  Alabama,  187 ; 
Hydraulic  Works  Co.  v.  Orr,  83  Pennsylvania  State,  332, 

In  the  case  of  a  private  way  which  the  defendant  has  constructed  and 
maintained  in  such  a  manner  as  to  induce  the  belief  that  it  is  a  public  way, 
the  doctrine  of  implied  invitation  has  been  extended  to  any  person  lawfully 
using  the  way,  and  if  an  injury  occurs  by  reason  of  a  defect  therein,  which 
reasonable  care  on  the  part  of  the  defendant  would  have  prevented,  the  de- 
fendant is  liable,  if  the  plaintiff  was  in  the  exercise  of  due  care.  Holmes  v. 
Drew,  151  Massachusetts,  578,  580,  and  cases  cited  by  W.  Allen,  J. ;  Sweeny 
V.  Old  Colony  Railroad,  10  Allen  (Mass.),  868;  Bmy  v.  New  York  Central 
Railroad^  92  New  York,  289;  Vanderbeck  v.  Hetidry,  5  Vroom  (N.  J.),  467. 
These  cases,  however,  stand  upon  ground  peculiar  to  themselves.  Plummer 
y.  Dill,  156  Massachusetts,  426,  430. 

For  other  illustrations  of  the  rule,  see  Campbell  v.  Portland  Sugar  Co,,  62 
Maine,  652;  Parker  y.  Portland  Publishing  Co.,  69  Maine,  173;  Stevens  v. 
Nichols,  155  Massachusetts,  472;  Curtis  v.  Kiley,  153  Massachusetts,  123; 
Gordon  v.  Cummings,  152  Massachusetts,  513;  Reardon  v.  Thompson,  149 
Massachusetts.  267;  Metcalfe  v.  Cunard  Steamship  Co.,  147  Massachusetts,  66. 
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.Na^l:  — BARTONSHILL  COAL  COMPANY  v.  REID. 
••"•.  -  (1858.) 

No.  22.  — WILSON  v.  MERRY. 
(H.  L-  SO.  1868.) 

RULE. 

By  the  law  of  England,  so  far  as  not  altered  by  statute, 
the  master  is  not  responsible  to  a  servant  for  the  ordinary 
risks  of  the  service ;  and  those  risks  include  the  negligence 
of  fellow-servants  or  of  other  persons  to  whom  the  master 
has  properly,  and  without  personal  negligence,  committed 
operations  or  the  furnishing  of  materials,  through  which 
the  servant,  in  the  course  of  his  duty,  suffers  damage.  The 
same  rule  has  been  applied,  by  decisions  of  the  House  of 
Lords,  to  Scotland. 

Priestley  v.  Fowler. 

8  Meeiioii  &  Webby,  1-7  (s.  c.  7  L.  J.  (N.  8.)  Ex.  42). 

Negligence,  —  Master  and  Servant  —  Ordinary  Bisks  of  Service. 

[l]  Declaration  in  case  stated  that  the  plaintiff  was  a  servant  of  the  defend- 
ant in  his  trade  of  a  butcher;  that  the  defendant  had  desired  and  directed 
the  plaintiff,  so  being  his  servant,  to  go  with  and  take  certain  goods  of  the  de- 
fendant in  a  certain  van  of  the  defendant  then  used  by  hiin,  and  conducted  by 
another  of  his  servants,  in  carrying  goods  for  hire  upon  a  certain  journey;  that 
the  plaintiff,  in  pursuance  of  such  desire  and  direction,  accordingly  commenced 
and  was  proceeding,  and  being  carried  and  conveyed  by  the  said  van,  with  the 
said  ^oods ;  and  it  became  the  defendant's  duty  to  use  proper  care  that  the  van 
should  be  in  proper  state  of  repair,  and  should  not  be  overloaded,  and  that  the 
plaintiff  should  be  safely  and  securely  carried  thereby  :  nevertheless  that  the 
defendant  did  not  use  proper  care  that  the  van  should  not  be  overloaded,  or  that 
the  plaintiff  should  be  safely  and  securely  ci\rried ;  in  consequence  of  the  neglect 
of  which  duties,  the  van  gave  way  and  broke  down,  and  the  plaintiff  was 


R.  C.  VOL.  XIX.]      SECT.  UL  —  KMPLOYKR'S  LUBILITY.  103 

Vo.  90.  — Pri«ftl«y  ▼.  rowUr,  3  XeM.  &  WOb.  I,  8. 

thrown  to  the  gronod,  aod  his  thigh  fractured :  Hdd,  on  motiou  in  arrest  of 
judgment,  after  verdict  fur  the  plaintiff,  first,  that  it  was  sufficiently  to  he  col- 
lected from  the  declaration  that  the  defendant  directed  the  plaintiff  to  go  in  the 
van;  but,  secondly,  that,  even  in  that  case,  the  action  was  not  maintainable. 

Case. — The  declaratioa  stated  that  the  plaintiff  waa  a  servant 
of  the  defendant  in  his  trade  of  a  butcher ;  but  that  the  defendant 
had  desired  and  directed  the  plaintiff,  so  being  his  servant,  to  go 
with  and  take  certain  goods  of  the  defendant's^  in  a  certain  van  of 
the  defendant  then  used  by  him,  and  conducted  by  another  of  his 
servants,  in  carrying  goods  for  hire  upon  a  certain  journey ;  that 
the  plaintiff,  in  pursuance  of  such  desire  and  direction,  accord- 
iiigly  *commenoed  and  was  proceeding  and  being  carried  [*2] 
and  conveyed  by  the  said  van,  with  the  said  goods ;  and  it 
became  the  duty  of  the  defendant,  on  that  occasion,  to  use  due  and 
proper  care  that  the  said  van  should  be  in  a  proper  state  of  repair, 
that  it  should  not  be  overloaded,  and  that  the  plaintiff  should  be 
safely  and  securely  carried  thereby:  nevertheless,  the  defendant 
did  not  use  proper  care  that  the  van  should  be  in  a  sufficient  state  of 
repair,  or  that  it  should  not  be  overloaded,  or  that  the  plaintiff  should 
be  safely  and  securely  carried  thereby,  in  consequence  of  the 
neglect  of  all  and  each  of  which  duties  the  van  gave  way  and 
broke  down,  and  the  plaintiff  was  thrown  with  violence  to  the 
ground,  and  his  thigh  was  thereby  fractured,  &c.   Plea,  Not  guilty. 

At  the  trial  before  Pabk,  J.,  at  the  Lincolnshire  Summer  Assizes, 
1836,  the  plaintiff,  having  given  evidence  to  show  that  the  injury 
arose  from  the  overloading  of  the  van,  and  that  it  was  so  loaded 
with  the  defendant's  knowledge,  had  a  verdict  for  £100.  In  the 
following  Michaelmas  Term,  Adams,  Serjt,  obtained  a  rule  to  show 
cause  why  the  judgment  should  not  be  arrested,  on  the  ground 
that  the  defendant  weis  not  liable  in  law,  under  the  circumstances 
stated  in  the  declaration.     In  Hilary  Term, 

Goulburn,  Seijt.,  and  N.  R.  Clarke  show  cause,  —  The  decla- 
ration is  sufficient,  at  least  lifter  verdict.  One  objection  will 
probably  be,  that  it  does  not  state  that  the  plaintiff  was  to  be 
conveyed  in  the  van,  but  only  that  he  was  to  go  with  and  take  the 
goods  by  the  van.  But,  taking  all  the  allegations  together,  the 
statement  is  sufficient  after  verdict.  It  is  stated  that  the  plaintiff 
was  on  the  van  in  pursuance  of  the  defendant's  directions.  [The 
Court  intimated  that  the  declaration  was  sufficient  as  to  this 
point] 
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Secondly,  the  action  is  maintainable  on  general  principles 
[*  3]  of  law.  There  is  no  valid  distinction  between  this  case  *  and 
that  of  an  ordinary  coach  passenger ;  the  service  of  the  ser- 
vant is  the  consideration  here,  as  the  money  of  the  passenger  is 
there.  [Lord  Abinger,  C.  B.  —  The  passenger  pays  his  money  in 
consideration  of  being  carried,  and  there  is  an  implied  contract 
that  he  shall  be  carried  safely :  and  he  has  no  means  of  knowing 
how  the  coach  is  constructed  or  loaded.  Here  the  servant  is  on  the 
premises,  and  has  the  means  of  knowledge.  It  is  not  the  case  of  a 
servant  hired  for  that  particular  occasion,  but  of  a  general  servant.] 
It  does  not  appear  on  the  face  of  the  declaration,  that  the  plaintiff 
knew  the  van  was  overloaded,  and  it  cannot  be  intended  after 
verdict :  on  the  other  hand,  it  does  appear  that  the  defendant  knew 
it.  The  question  therefore  is,  whether  a  master,  who  directs  a  ser- 
vant to  get  upon  an  overloaded  vehicle,  the  servant  giving  his 
service  for  taking  care  of  the  master's  goods  carried  therein,  is  not 
liable  if  the  servant  sustains  an  injury  by  its  breaking  down  in 
consequence  of  such  overloading.  It  is  not  merely  the  omission  of 
not  using  a  sufficient  vehicle,  but  an  act  of  commission  in  allow* 
ing  it  to  be  overloaded.  Suppose  a  coach  passenger  saw,  when  he 
got  up,  that  the  coachman  was  intoxicated  or  the  horses  unruly, 
would  his  right  to  recover  for  an  injury  in  consequence  be  affected  ? 
[Parke,  B.  —  I  apprehend  the  contract  would  only  be  to  carry  as 
safely  as  could  be,  in  the  condition  in  which  the  passenger  knew 
the  vehicle  to  be.  Lord  Abinger,  C.  B.  — Could  a  stage-coachman, 
who  has  a  restive  horse  to  drive,  which  he  knows  to  be  so,  sue  his 
master  for  an  injury  done  him  by  the  horse  ?  The  plaintiff  was 
not  bound  to  go  by  an  overloaded  van ;  he  consents  to  take  the 
risk.  If  it  had  appeared  that  the  master  undertook  that  the  van 
was  sufficient,  it  would  be  different]  It  might  have  been  more 
proper  to  allege  that  the  defendant  so  undertook,  but  the  declara- 
tion is  in  substance  equivalent  to  that,  at  least  after  verdict, 
[*4]  since  it  states  that  it  was  the  defendant's  duty  to  *u8e 
proper  care  that  the  van  should  not  be  overloaded.  The 
promise  and  the  duty  are  co-extensive. 

Adams,  Serjt,  contra.  —  The  cause  of  action,  supposing  that  any 
exists,  arises  out  of  an  implied  contract  on  the  part  of  the  master 
so  to  load  the  van  as  that  the  plaintiff  should  be  carried  safely ; 
but  he  cannot  be  made  liable  in  this  action  ou  the  case  except  there 
be  a  common-law  liability,  such  as  to  niise  a  duty.     To  found  any 
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action  against  the  defendant,  several  circumstances  must  combine. 
First,  it  must  appear  that  the  carriage  was  overloaded  by  the 
defendant's  direction  or  with  his  knowledge ;  and  this  it  may  be 
admitted  the  declaration  does  disclose.  Secondly,  it  ought  to 
appear  that  the  plaintiff  was  ignorant  of  the  overloading,  which 
is  nowhere  suggested.  Thirdly,  the  defendant  must  have  ordered 
the  plaintiff  to  go  on  the  van.  There  is  no  clear  averment  that 
that  was  the  fact ;  the  "  desire  and  direction  "  of  the  defendant,  in 
pursuance  of  which  the  plaintiff  alleges  that  he  went  on  the  van, 
is  only  to  go  with  it  and  take  care  of  the  goods.     [Lord  Abinger, 

C.  B.  —  That  is  an  ambiguous  expression ;  the  plaintiff  interprets 
the  ambiguity  to  mean  that  he  was  to  go  in  the  van ;  and  we  may 
so  interpret  it  after  verdict]  But  further,  it  ought  to  be  shown 
that  it  was  necessary  for  the  plaintiff  to  do  so  in  order  to  perform 
his  duty;  and  (which  is  perhaps  the  same  proposition  in  more 
general  terms)  that  the  order  was  a  lawful  command,  which  he 
was  bound  as  a  servant  to  obey.  The  mere  command  of  the  mas- 
ter will  not  render  him  liable,  unless  the  thing  commanded  fell 
fairly  within  the  necessity  of  the  servant's  duty.  There  ought 
to  have  been  an  averment  that  it  was  necessary  for  the  perform- 
ance of  his  duty  of  conveying  the  goods  that  he  should  go  in  the 
van.  But  even  if  all  these  circumstances  concurred,  they  would 
not  constitute  a  common-law  liability,  but  a  liability  arising 

out  of  a  contract,  and  the  action  should  have  *  been  assump-  [*  6] 
sit,  not  case.     To  render  the  defendant  liable  in  case,  the 
existence  of  malice,  expressed  or  implied,  was  necessary. 

Cut.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B. —  This  was  a  motion  in  arrest  of  judgment, 
after  verdict  for  the  plaintiff,  upon  the  insufficiency  of  the  declara- 
tion. [His  Lordship  stated  the  declaration.]  It  has  been  objected 
to  this  declaration,  that  it  contains  no  premises  from  which  the 
duty  of  the  defendant,  as  therein  alleged,  can  be  inferred  in  law ; 
or,  in  other  words,  that  from  the  mere  relation  of  master  and 
servant  no  contract,  and  therefore  no  duty,  can  be  implied  on  the 
part  of  the  master  to  cause  the  servant  to  be  safely  and  securely 
carried,  or  to  make  the  master  liable  for  damage  to  the  servant, 
arising  from  any  vice  or  imperfection,  unknown  to  the  master^  in 
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the  carriage,  or  in  the  mode  of  loading  and  conducting  it.  For, 
as  the  declaration  contains  no  chaige  that  the  defendant  knew 
any  of  the  defects  mentioned,  the  Court  is  not  called  upon  to 
decide  how  far  such  knowledge  on  his  part  of  a  defect,  unknown 
to  the  servant^  would  make  him  liable. 

It  is  admitted  that  there  is  no  precedent  for  the  present  acti(m 
by  a  servant  against  a  master.  We  are  therefore  to  decide  the 
question  upon  general  principles,  and  in  doing  so  we  are  at 
liberty  to  look  at  the  consequences  of  a  decision  the  one  way  or 
the  odier. 

If  the  master  be  liable  to  the  servant  in  this  action,  the  prin- 
ciple of  that  liability  will  be  found  to  carry  us  to  an  alarming 
extent  He  who  is  responsible  by  his  general  duty,  or  by  the 
terms  of  his  contract,  for  all  the  consequences  of  negligence  in  a 
matter  in  which  he  is  the  principal,  is  responsible  for  the  negli- 
gence of  all  his  inferior  agents.  If  the  owner  of  the  carriage  is 
therefore  responsible  for  the  sufficiency  for  his  carriage  to 
[*  6J  his  servant,  he  *  is  responsible  for  the  negligence  of  his 
coach-maker,  or  his  harness-maker,  or  his  coachman.  The 
footman,  therefore,  who  rides  behind  the  carriage,  may  have  an 
action  against  his  master  for  a  defect  in  the  carriage  owing  to  the 
negligence  of  the  coach-maker,  or  for  a  defect  in  the  harness  aris- 
ing from  the  negligence  of  the  harness-maker,  or  for  drunkenness, 
neglect,  or  want  of  skill  in  the  coachman  ;  nor  is  there  any  reason 
why  the  principle  should  not,  if  applicable  in  this  class  of  cases, 
extend  to  many  others.  The  master,  for  example,  would  be  liable 
to  the  servant  for  the  negligence  of  the  chambermaid,  for  putting 
him  into  a  damp  bed ;  for  that  of  the  upholsterer,  for  sending  in  a 
crazy  bedstead,  whereby  he  was  made  to  fall  down  while  asleep 
and  injure  himself ;  for  the  negligence  of  the  cook,  in  not  properly 
cleaning  the  copper  vessels  used  in  the  kitchen ;  of  the  butcher, 
in  supplying  the  family  with  meat  of  a  quality  injurious  to  the 
health ;  of  the  builder,  for  a  defect  in  the  foundation  of  the  house, 
whereby  it  fell,  and  injured  both  the  master  and  the  servant  by 
the  ruins. 

The  inconvenience,  not  to  say  the  absurdity  of  these  con- 
sequences, afford  a  sufficient  argument  against  the  application  of 
this  principle  to  the  present  case.  But,  in  truth,  the  mere  rela- 
tion of  the  master  and  the  servant  never  can  imply  an  obligation 
on  the  part  of  the  master  to  take  more  care  of  the  servant  than  he 
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may  reasonably  be  expected  to  do  of  himself.  He  is,  no  doubt, 
bound  to  provide  for  the  safety  of  his  servant  in  the  course  of  his 
employment,  to  the  best  of  his  judgment,  information,  and  belief. 
The  servant  is  not  bound  to  risk  his  safety  in  the  service  of  his 
master,  and  may,  if  he  thinks  fit,  decline  any  service  in  which  he 
reasonably  apprehends  injury  to  himself :  and  in  most  of  the  cases 
in  which  danger  may  be  incurred,  if  not  in  all,  he  is  just  as  likely  to 
be  acquainted  with  the  probability  and  extent  of  it*  as  the  master. 
In  that  sort  of  employment,  especially,  which  is  described 
*  in  the  declaration  in  this  case,  the  plaintiff  must  have  [*7] 
known  as  well  as  his  master,  and  probably  better,  whether 
the  van  was  sufficient,  whether  it  was  overloaded,  and  whether  it 
was  Ukely  to  carry  him  safely.  In  fact,  to  allow  this  sort  of  action 
to  prevail  would  be  an  encouragement  to  the  servant  to  omit  that 
diligence  and  caution  which  he  is  in  duty  bound  to  exercise  on  the 
behalf  of  his  master,  to  protect  him  against  the  misconduct  or 
negligence  of  others  who  serve  him,  and  which  diligence  and 
caution,  while  they  protect  the  master,  are  a  much  better  security 
against  any  injury  the  servant  may  sustain  by  the  negligence  of 
others  engaged  under  the  same  master,  than  any  recourse  against 
his  master  for  damages  could  possibly  afford. 

We  are  therefore  of  opinion  that  the  judgment  ought  to  be 
arrested.  Bute  absohite. 


Bartonshill  Coal  Co.  (Appellants)  v.  Beid  (Bespondent). 

1  Patenon  Sc.  App.  785-796  (b.  g.  3  Macqueen,  266). 
[Reprinted  here  by  pemuflsioD  of  Measrs.  Wm.  Green  &  Sons,  proprietore  of  the  copyrights.] 

Master  and  Servant.  —  Beparation.  —  Negligence  of  FeUoto- Servant,     [785] 

An  undergroiiDd  workman  in  a  coal  pit  having  been  killed  while  being 
brought  up  the  shaft  of  the  pit  in  the  cage,  in  consequence  of  the  carelessness 
of  the  engine  man  at  the  pit  head  in  working  the  steam  apparatus  for  raising 
the  cage :  — 

Held  (reversing  judgment),  that  the  owner  of  the  pit,  in  whose  employment 
both  men  were,  was  not  liable  to  the  representatives  of  the  deceased  in  repara- 
tion and  solatium  by  way  of  damages  for  the  fault  of  the  engine  man,  on  the 
ground  that  both  men  were  engaged  in  the  same  common  operation  or  employ- 
ment in  the  business  of  the  same  master. 

A  servant  impliedly  undertakes  all  the  ordinary  risks  arising  from  the  negli- 
gence of  his  fellow-servants,  so  for  as  regards  the  contract  between  him  and  his 
natter :  Per  Lord  Cbanworth  and  Lord  Chelmsford. 
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On  17th  September,  1853,  two  workmen  or  miners,  William  Reid 
and  James  M'Guire,  were  killed  in  being  brought  up  the  shaft,  in 
the  course  of  their  duty,  from  the  workings  of  the  Bargeddie  coal 
pit  in  Lanarkshire,  of  which  the  appellants  were  then  the  lessees. 
The  cage  in  which  they  were  coming,  and  which  is  made  to  ascend 
the  shaft  by  means  of  a  steam-engine  worked  near  the  mouth  of 
the  pit,  instead  of  having  been  allowed  to  stop  at  the  platform,  or 
proper  part  of  the  stage  erected  over  the  shaft,  where  the  workmen 
get  out  after  the  ascent  is  terminated,  had  been  improperly  drawn 
up  too  high,  and  having  gone  over  the  pulleys  at  the  top  of  the 
stage,  the  men  were  thrown  to  the  ground  from  a  height  of  50  or 
60  feet,  and  killed  by  the  fall.  James  Shearer,  a  servant  of  the 
appellants,  who  was  the  workman  at  the  time  in  charge  of  the 
engine,  and  of  bringing  up  the  cage,  was  afterwards  (1st  December, 
1853)  tried  at  Glasgow  Circuit  Court  for  culpable  homicide,  and, 
having  pleaded  guilty,  he  received  sentence  of  imprisonment 

The  widow  of  M'Guire  and  the  widow  and  children  of  Eeid 
respectively  brought  actions  against  the  appellants  to  recover 
damages  for  the  loss  of  life,  on  the  ground  that  it  was  occasioned 
by  the  fault  of  Shearer,  and  that  the  appellants,  as  his  masters, 
were  liable  for  his  acts. 

The  jury  returned  a  verdict  in  Itei(S8  case  for  the  pursuer  of 
£100  ;  and  the  same  in  M*  Quire* s  case. 

At  the  trial  the  Lord  President  directed  the  jury,  that  if  they 
were  satisfied  on  the  evidence  that  the  injury  was  caused  by  cul- 
pable negligence  and  fault,  on  the  part  of  Shearer,  in  the  manage- 
ment of  the  machinery,  the  defenders  were  in  law  answerable. 
The  defenders  excepted  to  the  direction,  and  asked  a  direction, 
which  his  Lordship  refused,  in  the  following  terms :  "  To  direct 
the  jury,  in  point  of  law,  that  if  the  jury  are  satisfied,  on  the  evi- 
dence, that  the  defenders  used  due  and  reasonable  diligence  and 
care  in  the  selection  and  appointment  of  Shearer  as  engine  man, 
and  that  Shearer  was  fully  qualified  to  perform  the  duties  of  engine 
man,  and  furnished  with  proper  machinery,  and  all  necessary 
means  for  the  performance  of  these  duties,  then  the  defenders  are 
not  in  law  answerable  for  the  personal  fault  or  negligence  of  Shearer 
in  the  management  of  the  machinery  on  the  occasion  mentioned." 

A  bill  of  exceptions  having  been  refused  by  the  Court,  the 
defenders  presented  an  appeal,  maintaining  that  the  judgment  of 
the  Court  of  Session  ought  to  be  reversed.    "  1.  Because  the  direo- 


B.  C.  VOL.  XIX.]      SECT.   III.  —  EMPLOYER'S  LIABILITY.  109 

Ho.  81.  —  BartonihlU  Coal  Go.  ▼.  Bdd,  1  Pat.  8e.  App.  788,  786. 

tion  to  the  jury  that  the  appellants  were  answerable  in  law  for  the 
culpable  negligence  or  fault  of  Shearer,  was  erroneous ;  and  because 
the  jury  ought  to  have  been  directed  that,  if  satisfied,  on  the  evi- 
dence, that  the  appellants  used  due  and  reasonable  dili- 
gence and  care  in   the   *  selection  and  appointment  of  [*786] 
Shearer  as  an  engine  man,  and  that  he  was  fully  qualified 
for  the  duties  committed  to  him,  and  had  been  furnished  with 
all  requisite   appliances  and  means  for  the  performance  of  his 
duties,  the  appellants  were  not  answerable  for  his  personal  fault 
or  negligence  in  the  management  of  the  machinery  on  the  occasion 
in  question.     2.  Because  the  pursuer  had  no  case  to  go  to  the  jury 
relevant  to  subject  the  appellants  in  damages,  and,  at  any  rate,  no 
such  case  had  been  proved." 

The  respondents  in  M' Quire's  case  relied  on  the  same  reasons  as 
in  Seid's  case,  and,  besides,  maintained  as  a  preliminary  objection 
(1)  that  as  the  first  interlocutor  appealed  against  (viz.,  by  the  Lord 
Ordinary  on  31st  January,  1855)  was  interlocutory,  an  appeal 
against  it  was  incompetent,  48  Geo.  III.  c.  151,  s.  15  ;  and  (2). 
that  the  appeal  against  the  interlocutor  of  the  Court  of  5th  July, 
1855,  disallowing  the  bill  of  exceptions ;  of  5th  July,  1855,  apply- 
ing the  verdict ;  and  of  19th  July,  1855,  decerning  for  the  taxed 
expenses,  was  incompetent,  because  it  had  not  been  presented 
within  14  days,  as  required  by  Statute  55  Geo.  III.  c.  42,  s.  7- 
Melrose  v.  JIastie,  1  Macq.  App.  698,  1  Paterson  Sc.  App.  315. 

On  the  merits,  the  respondents,  in  their  printed  case,  supported 
the  judgment  upon  the  following  grounds :  "1.  Because  upon  the 
facts,  as  found  by  the  verdict,  no  other  judgment  could  be  pro- 
nounced by  the  Court.  2.  Because  at  that  stage  of  the  cause,  and 
in  disposing  of  these  pleas  without  evidence,  the  facts,  as  averred 
by  the  respondent,  must  be  assumed  as  true;  and  these  facts,  so 
admitted,  do  not  give  room  for  the  pleas  maintained  by  the  appel- 
lants. 3.  Because,  as  the  appellants  were  bound  to  put  the 
deceased  down  and  to  take  him  up  from  the  pit  in  safety,  and  as 
they  thought  proper  to  do  this  by  means  of  a  steam-engine,  which 
they  intrusted  to  the  management  and  superintendence  of  an 
engineer  appointed  by  themselves  for  that  purpose,  they  are  liable 
for  the  consequences  of  any  injury  occasioned  by  the  fault  or 
neglect  of  the  engineer  in  the  management  of  that  machinery,  in 
raising  the  deceased  from  the  pit.  4.  Because,  while  there  is  no 
evidence  that  the  appellants  had  exercised  due  care  in  the  appoint- 
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ment  of  Shearer  as  engine  man,  or  that  Shearer  was  duly  qualified 
to  perform  the  duties  of  engine  man,  these  circumstances,  even  if 
admitted,  €ls  well  as  the  fact  that  he  was  furnished  with  proper 
machinery  and  all  necessary  means  for  the  performance  of  these 
duties,  are  irrelevant  to  relieve  the  appellants  from  their  liability 
for  the  injury  occasioned  to  the  deceased.  5.  Because  the  excep- 
tion does  not  properly  raise  the  question  of  the  master's  liability 
to  one  servant  for  the  fault  or  negligence  of  a  fellow-workman, 
and  because,  even  if  that  question  were  raised  by  the  exception,  it 
does  not  apply  to  the  proved  circumstances  of  the  case.  6.  Be- 
cause, even  assuming  that  a  party  acting  in  the  capacity  of  en- 
gineer, and  the  collier  in  the  pit,  were  fellow-eervants,  the  law  of 
Scotland  holds  the  master  liable  for  injuries  occasioned  by  the 
negligence  of  his  servant,  although  the  party  injured  by  that  negli- 
gence is  a  fellow-servant." 

The  case  of  Reid  came  on  for  discussion  in  the  House  of  Lords 
in  June,  1856. 

Solicitor-General  (Bethell),  Anderson,  Q.  C,  and  Craufurd  for 
the  appellants,  argued  as  follows:  The  law  of  master  and  ser- 
vant, in  England  as  well  as  Scotland,  is  founded  on  principles  of 
common  sense,  as  applicable  to  the  mutual  relations  of  the  parties, 
and  no  statute  qualifies  the  common  law  as  regards  the  master's 
liability  for  the  servant's  negligence.  There  is,  therefore,  no  reason 
to  suppose  the  law  of  the  one  country  to  be  different  from  that 
of  the  other,  and  it  would  be  highly  inexpedient  that  they  should 
be  so.  In  England  it  is  now  settled,  that  where  two  fellow-ser- 
vants are  engaged  in  one  common  operation  or  work,  and  the  one 
is  injured  by  the  negligent  act  of  the  other,  in  the  course  of  such 
common  work,  the  injured  servant  cannot  hold  the  master  liable 
in  damages,  unless  he  allege  and  prove  some  negligence  in  the 
master.  That  is  an  exception  to  the  general  rule,  which  makes  a 
master  liable  to  strangers  injured  by  the  servant's  negligence.  See 
a  series  of  cases:  PrieMey  v.  Fowler,  3  M.  &  W.  1  (p.  102,  ante) ; 
Hutchinson  v.  York  and  Newcastle  Railway  Co.,  5  Exch.  343 ;  Wig^ 
more  v.  Jay,  5  Exch.  854;  Wiggett  v.  Fox,  11  Exch.  254;  Tarrant 
V.  WM,  18  C.  B.  799 ;  StreUon  v.  London  and  North  Western 
Railway  Co.,  at  Nisi  Prius,  and  in  16  C.  B.  40 ;  Degg  v.  Midland 
Railway  Co.,  1  H.  &  N.  773 ;  Roberts  v.  SmUh,  2  H.  &  N.  213 ; 
Seymour  v.  Jfaddox,  16  Q.  B.  826.  Nearly  all  the  English  Judges 
have  concurred  in  this  doctrine ;  and  so  have  the  American  Courts. 
Farwell  v.  Boston  and  Worcester  Corporation,  4  Metcalfe,  49. 
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It  is  said  the  Scotch  Courts  go  upon  a  contrary  principle,  hold- 
ing the  master  liable  to  a  servant  injured  by  his  fellow-servant,  as 
much  as  to  a  stranger ;  and  this  is  said  to  be  better  sense.  As  far 
as  the  reason  of  the  thing  goes,  however,  the  English  rule  was 
preferable.  Where  a  master  is  held  liable  to  a  stranger  for  a 
negligent  act  of  the  servant,  the  law  can  only  be  defended  on  the 
theory,  that  the  servant  was  the  master's  agent,  and  that  the 
master  was,  in  a  certain  sense,  privy  to  the  negligence.  If  the 
master  had  been  acting  instead  of  the  servant,  the  stranger  would 
be  entitled  to  damages;  and  why  should  the  public  go  without 
redress,  because  he  puts  some  one  to  act  in  his  place,  and  for  his 
own  convenience  and  benefit  ?  The  master  has  more  control  over 
his  servant's  acts  than  over  an  innocent  stranger,  and  out  of  two 
innocent  parties  the  master  ought  to  suffer,  for  he  reaps  the  benefit 
of  the  servant's  work.  But  where  one  servant  is  injured  by  his 
fellow,  in  a  work  which  they  carry  on  together,  these  consid- 
erations are  reversed.  There  is  as  much,  if  not  more,  privity 
between  the  two  servants,  than  between  either  servant 
•  and  the  master ;  where  those  servants  are  engaged  in  a  [*  787] 
common  operation,  each  servant  is  more  under  the  control 
of  the  other.  Moreover,  if  more  than  ordinary  risk  attend  the 
common  employment,  each  servcmt  is  better  able  to  guard  himself 
against  the  others  negligence  than  the  master;  and,  moreover, 
each  must  have  these  contingencies  in  his  contemplation  when  he 
enters  into  the  service,  and  he  contracts  with  a  view  to  those  risks. 
Accordingly,  all  that  the  master  can  reasonably  be  expected  to  do 
in  the  circumstances  is  to  take  care  to  employ  competent  and 
steady  servants,  and  to  see  that  any  machinery  used  is  sufficient 
and  safe  for  ordinary  purposes.  Beyond  that,  the  master  ought 
not  to  be  saddled  with  the  consequences  of  a  servant's  occasional 
negligence.  There  is  no  suflBcient  authority  for  saying  that  the 
law  of  Scotland  differs  in  these  views  from  the  law  of  England. 
There  is  no  trace  of  the  doctrine  now  set  up,  until  the  Lord  Justice 
Clerk  Hope's  dictum,  thrown  out  a  few  years  ago,  and  latterly 
adopted  by  some  of  the  other  Judges ;  but  it  is  unsupported  either 
by  reported  cases  or  text-writers,  or  by  principle.  In  fact,  the  law 
of  Scotland,  if  anything,  leans  the  other  way,  and  is  more  favourable 
to  the  master  than  the  law  of  England  is :  Linwood  v.  Eathom, 
1  Sh.  Ap.  20,  14th  May,  1817,  F.  C. ;  Baird  v.  HamUton,  4  S.  790, 
Bankt  1,  2,  30 ;  Sword  v.  Cameron,  1  D.  493.    The  last  case  may 
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be  said  to  be  tbe  first  one  in  which  the  present  question  was 
mooted ;  and  it  was  then  decided  as  of  first  impression.  That  case 
may  be  explained  on  the  principle  of  the  master's  habitual  negli- 
gence in  his  arrangements,  and  it  was  so  put  by  some  of  the  Judges. 
So  of  Snedden  v.  Addie,  11  D.  1159 ;  Pater  son  v.  Monkland  Railway 
Company,  13  D.  1270.  Until  Dixon  v.  Banken,  14  D.  420,  there 
was  no  trace  in  the  Scotch  reports  of  the  unsound  doctrine,  which 
the  Lord  Justice  Clerk  (Hope)  first  laid  down.  But  even  that 
case  did  not  require  such  a  doctrine  for  its  decision,  as  it  may  well, 
stand  on  the  principle  of  the  master's  habitual  negligence.  Accord- 
ing to  the  Justice  Clerk,  no  negligence  of  the  master  required  to 
be  shown.  It  was  enough  that  the  two  servants  had  a  common 
master.  He,  and  the  other  Judges  who  agreed  with  him,  misap- 
prehended the  law  of  England,  for  they  assumed,  according  to  it, 
that  if  the  fellow-servants  were  not  employed  in  one  common 
operation,  the  master  would  not  be  liable.  But  in  England,  if  the 
two  servants  are  not  engaged  in  a  common  operation,  the  master  is 
liable ;  as,  for  example,  where  the  housemaid  is  run  over  by  the 
coachman,  or  shot  by  the  negligence  of  the  gamekeeper.  The  next 
case  is  Gray  v.  Brassey,  15  D.  136 ;  where  the  Lord  President 
treated  the  question  as  new,  and  apparently  he  did  not  adopt  the 
views  of  the  Justice  Clerk.  In  0' Byrne  v.  Bum,  16  D.  1025, 
however,  and  in  the  present  case,  the  Judges  seem  at  last  to  have 
fully  adopted  these  erroneous  views.  The  principle,  therefore,  had 
no  proper  foundation  whatever  in  the  law  of  Scotland,  and  it  was 
obviously  founded  on  mistake. 

It  was  said  that  the  notion,  that  there  is  some  difference  between 
the  law  of  England  and  Scotland,  was  countenanced  by  Paterson  v. 
Wallace,  1  Macq.  App.  748,  26  Sc.  Jur.  550,  1  Paterson  Sc.  App. 
389 ;  and  Bryden  v.  Stewart,  2  Macq.  30,  27  Sc.  Jur.  321,  1  Pater- 
son Sc.  App.  447 ;  but  that  idea  was  a  mistake,  and  arises  from 
the  erroneous  rubric  of  Macqueen's  report. 

The  Scotch  doctrine  ought  therefore  to  be  overruled,  and  the 
English  doctrine  adopted.  Neither  doctrine  is  binding  on  the 
House,  for  this  is  the  first  case  before  the  House  in  which  the 
point  has  been  involved,  and  a  general  rule  binding  in  both  coun- 
tries ought  now  to  be  settled. 

The  interlocutor  disallowing  the  exceptions  ought  not  only  to 
be  reversed,  but  the  interlocutor  admitting  the  relevancy  ought 
also  to  be  so.    No  relevant  case  is  stated.    There  is  no  allegation 
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of  personal  negligence  on  the  part  of  the  master  in  the  sixth  article 
of  the  condescendence  above  referred  to,  and  which  is  that  mainly 
relied  on.  Nor  is  there  any  allegation  that  Shearer  was  an  incom- 
petent or  unsteady  workman,  to  the  knowledge  of  the  defenders. 
The  two  servants  were  obviously  engaged  in  the  same  common 
operation,  that  of  digging  coal  and  bringing  it  to  the  surface ;  each 
workman  being  necessary  to  the  other  in  attaining  that  common 
object  Therefore,  admitting  all  that  was  proved  at  the  trial,  there 
is  no  case  against  the  defenders.  The  action  accordingly  ought  to 
be  dismissed,  and  not  merely  a  new  trial  granted ;  and  the  defend* 
ers  ought  to  be  assoilzied,  there  being  no  ground  of  action  stated 
on  the  face  of  the  record.  See  Duncan  v.  Findlater,  MX.  & 
Bob.  911. 

Lord  Advocate  (Moncreifif)  and  Serjeant  Byles,  for  the  respond- 
ent This  is  no  doubt  a  perplexing  question,  and  the  law,  as 
declared  in  Scotland,  is  at  variance  with  the  law  as  acted  on  in  the 
Courts  in  England ;  but  the  Scotch  doctrine  is  more  just.  There 
seems  no  sound  reason  for  drawing  a  distinction  between  the 
liability  of  the  master  for  injuries  to  a  servant  caused  by  a  fellow- 
servant,  and  his  liability  for  injuries  to  a  stranger  caused  by  a  ser- 
vant There  seems  to  be  no  exception  to  the  general  principle  in 
the  law  of  most  European  countries.  3  Pothier,  81  (octo.  ed.)i 
Oblig.  ss.  2  and  3,  No.  121.  The  doctrine  adopted  in  England 
seems  to  be  peculiar,  and  countenances  subtleties  which  the  Scotch 
law  wisely  repudiates.  The  Scotch  authorities  seem  never  to  have 
contemplated  that  any  exception  to  the  general  liability  of  the 
master  existed  when  a  fellow-servant  caused  the  injury:  Bell's 
Prin.  s.  2031 ;  and  the  absence  of  any  decisions  of  the  Court  arises 
from  the  understanding  that  the  law  admits  of  no  doubt  At  all 
events,  the  Scotch  law  is  much  older  than  the  English  law  on  this 
subject,  and  is  more  liberal  in  protecting  servants,  as  witness  the 
law  of  solatium  and  seduction  as  applicable  to  servants;  and 
hence  it  is  not  to  be  wondered  at,  that  it  is  more  liberal 
in  protecting  one  servant  against  *  another.  The  cases  of  [*  788] 
Faterson  v.  Wallace,  1  Macq.  App.  748,  1  Paterson  Sc. 
App.  389 ;  and  Bryden  v.  Stewart,  2  Macq.  App.  30,  1  Paterson  Sc. 
App.  447,  countenance  the  notion  that  the  Scotch  law  differs  from 
the  English  law  on  that  subject  The  American  decision  is  no 
authority,  being  a  mere  reflection  of  the  English  cases.  The 
English  cases  are,  no  doubt,  developments  of  the  primary  case  of 

VOL.  XIX.  —  8 


114  NEGLIGENCE. 


Vo.  81.  —  BartonihUl  Coal  Co.  ▼.  Bdd,  1  Pat  8e.  App.  788. 

Pnestley  v.  Fowler  (p.  102,  ante),  where  Lord  Abinger  went  a  great 
length,  and  indulged  m  illustrations  which  are  unsound,  even  in 
England,  at  the  present  day.  It  appears  that  if  negligence  on  the 
part  of  the  servant  concur  with  negligence  on  the  part  of  the 
master,  the  latter  is  not  liable  ;  but  there  was  no  negligence  on  the 
part  of  the  deceased  here.  It  is  said,  however,  that  where  two 
servants  are  engaged  in  one  common  operation  or  work,  the  master 
is  not  liable  for  injury  caused  by  the  negligence  of  one  to  the  other. 
This  is  not  clearly  laid  down  in  the  English  cases,  and  there  is  no 
definite  line  drawn  by  which  a  common  work  is  defined.  Take 
the  case  of  a  steamship :  one  servant  is  a  stoker,  another  is  a  mere 
seaman,  if  the  stoker  is  injured  by  the  seaman,  is  the  master  not 
liable  ?  And  yet  they  cannot  be  said  to  be  engaged  in  a  common 
work,  for  they  are  in  distinct  departments. 

[Lord  Cranworth.  —  Suppose  there  are  100  men  in  the  ship, 
and  the  steersman  is  accidentally  drunk,  and  runs  the  ship  on  a 
rock,  whereby  all  the  crew  are  drowned,  is  the  master  liable  in  99 
separate  actions  to  the  representatives  of  these  men  ?  ] 

These  illustrations  are,  no  doubt,  perplexing.  But  take  the  case 
of  a  master  who  employs  men  at  a  distance  from  their  dwellings, 
and  he  conveys  them  by  a  private  railway  to  and  from  their  work, 
if  the  engine  man  cause  an  injury,  will  the  master  not  be  liable  to 
these  men  ?  If  he  charged  the  men  at  a  certain  rate  for  conveying 
them,  he  would  clearly  be  liable ;  how,  then,  can  it  make  any  dif- 
ference that  he  conveys  them  gratuitously?  That  is  like  the 
present  case.  It  cannot  be  said  that  the  engine  man  and  the  miner 
were  here  engaged  in  a  common  work ;  they  were  in  distinct  and 
separate  departments.  They  were  as  much  removed  from  each 
other  as  the  housemaid  and  the  gamekeeper.  The  master,  by  the 
agency  of  Shearer,  contracted  like  any  other  carrier  to  convey  the 
miners  up  and  down  the  shaft.  The  master  was,  in  fact,  employed 
by  the  miners  to  carry  them  safely.  He  has  therefore  broken  his 
contract  in  not  bringing  up  Eeid  safely.  The  decision  of  the  Court 
below  was  therefore  right,  and  ought  to  be  affirmed. 

Sir  R.  Bethell  replied.  —  It  is  obvious  from  the  opinions  of  the 
Judges  in  the  Court  below,  that  they  considered  the  present  a  point 
of  novelty,  and  they  reasoned  from  general  principles,  just  as  the 
English  Judges  have  done  in  recent  cases.  There  can,  therefore,  be 
no  difficulty  in  settling  this  point  finally  in  the  law  of  both  coun- 
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tries  by  the  present  decision.  The  respondents  seem  to  assume 
that  a  master  warrants  the  integrity  and  safety  of  every  machine 
or  apparatus  the  servant  has  to  deal  with,  but  that  notion  was 
effectually  contradicted  by  the  case  of  Couch  v.  Steele,  3  EL  &  Bl. 
402,  which  discredited  certain  dicto  of  the  two  Judges  in  Oibson  v. 
Small,  4  H.  L.  C.  370  et  seq. 

Lord  Chancellor  Cranworth.  —  My  Lords,  this  is  a  case  of  extreme 
importance  and  some  nicety,  and  before  I  submit  any  motion  to 
your  Lordships,  I  should  wish  to  have  further  time  to  consider  the 
question. 

With  reference  to  the  law  of  England,  I  think  it  has  been  as  com- 
pletely settled  as  it  can  be  settled,  without  having  been  carried  to 
a  Court  of  Error,  that  in  respect  of  injuries  occasioned  to  one  of 
several  workmen  engaged  in  a  common  work  (and  I  know  of  no 
distinction,  whether  the  work  be  dangerous  or  not  dangerous),  the 
master  is  not  responsible  if  he  has  taken  proper  precautions  to  have 
proper  machinery  and  proper  servants  employed.  I  take  that  to 
be  clearly  settled  as  being  the  law  of  England.  When  I  say  it  is 
settled,  I  mean  only  as  far  as  it  can  be  settled  without  having  been 
brought  by  writ  of  error  to  any  Superior  Court.  The  principle  of 
the  law  of  England  I  take  to  have  been  enunciated  in  the  case  of 
Hutchinson  v.  The  York,  Newcastle,  and  Bervnck  Railway  Company, 
and  to  have  gone  upon  this  principla  So  far  as  persons  external 
to  the  master  and  his  servants  are  concerned,  the  master  is  to  be 
considered  as  responsible  for  every  one  of  these  servants,  and  the 
person  who  receives  an  injury  is  not  bound  to  inquire  whether 
that  injury  has  resulted  from  one  sort  of  miscarriage  or  another ; 
the  master  is  the  person  to  whom,  on  general  principles,  he  is 
entitled  to  look ;  so  far  as  he  is  concerned,  he  is  external  to  the 
whole,  and  the  whole  is  considered  as  one  body  united  in  the 
master;  but  the  case  is  different  in  a  question  arising  entirely 
within  the  circle  embracing  master  and  servants.  The  law  of 
England  considers  that  there  is  not  the  same  reason,  indeed  that 
there  are  reasons  operating  in  a  contrary  direction  there ;  for  every 
person  knows  exactly  who  does  occasion  the  injury,  and  he  under- 
takes the  service  knowing  that  he  is  liable  to  injury,  as  well  from 
accidents  that  cannot  be  guarded  against,  as  from  neglect  or  mis- 
management on  the  part  of  those  who  are  engaged  with  him  in  the 
common  servica    The  Court  of  Exchequer,  which  is  the  Court  in 
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which  those  cases  have  chiefly  arisen,  after  considering  the  qaes-» 
tion  a  good  deal,  came- to  the  conclusion,  that  the  principle  which 
makes  the  master  liable  to  complaints  made  ab  extra,  does  not  make 
him  liable  to  complaints  arising  intra  the  whole  body  of  himself 
and  his  workmen.  Now,  my  Lords,  I  take  that  to  be  established, 
unless  upon  further  consideration  in  this  House>  the  House  should 
come  to  the  opinion  that  that  has  been  wrongly  laid  down.  I  take 
that  to  be  clearly  established  as  being  the  law  of  England ;  it  was 
so  laid  down  in  many  cases  in  the  Court  of  Exchequer.  It 
[*789]  *  appears,  but  I  was  not  aware  of  it  before,  that  Lord 
Campbell  acted  upon  that  principle  in  a  case  tried  before 
him  at  Nisi  Frius ;  it  has  also  been  several  times  canvassed  in  the 
Court  of  Exchequer ;  and  I  learn  from  the  authority  quoted,  that 
the  Court  of  Massachusetts  has  adopted  the  same  view  oi  the  case, 
as  being  founded  upon  correct  principle. 

That  being  so,  what  is  to  be  done  in  Scotland  ?  because  your 
Lordships  here  are  to  consider  yourselves  as  a  Scotch  tribunal 
deciding  not  what  ought  to  be,  but  what  is,  the  law  of  Scotland 
now  upon  this  question.  Where  it  is  shown,  that  a  diflference 
exists  between  the  two  laws,  unquestionably  your  Lordships  must 
adhere  to  that  which  is  established  as  the  law  of  Scotland ;  but 
neither  in  Scotland  nor  in  England  are  the  decisions  upon  this 
subject  grounded,  nor  do  they  profess  to  be  grounded,  upon  any 
meLtter  juris  positivi  ;  it  is  merely,  that  in  one  country,  as  well  as 
in  the  other,  looking  to  the  general  considerations  arising  from  the 
relation  of  master  and  servants,  inter  ae,  and  the  relation  external 
to  their  own  body,  the  application  of  the  principles  arising  from 
these  considerations,  tracing  our  way  as  well  as  we  can  between 
conflicting  analogies,  is  that  which  must  lead  us  to  a  sound 
decision.  The  principle  I  have  already  pointed  out  as  arrived  at 
in  the  Courts  of  England,  so  far  as  it  can  be  said  to  have  been 
arrived  at  without  being  brought  before  a  Court  of  Error,  is  against 
the  liability  of  the  master. 

It  is  said,  that  the  case  is  different  in  Scotland,  and  three  or  four 
authorities  of  recent  years,  beginning,  I  think,  in  1852,  and  carried 
on  through  1853,  1854,  and  1855,  have  been  relied  on  as  establish- 
ing a  different  conclusion.  The  Solicitor-General  disputes  that 
conclusion,  and  says  that  they  do  not  lead,  or,  at  all  events,  do  not 
necessarily  lead  to  the  conclusion,  that  there  has  ever  been,  in 
these  two  cases,  a  decision  intended  to  be  at  variance  with  the 
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English  cases.  That  is  disputed  hj  the  Lord  Advocate.  It  will  be 
my  duty  to  look  through  these  cases  very  attentively,  and  to  see  how 
far  they  are  in  conflict  with  the  English  law ;  and  if  they  are  in 
conflict  with  the  English  law,  then  will  arise  the  necessity  for 
deciding,  whether  they  have  so  establiBhed  the  law  of  Scotland* 
from  the  mode  in  which  the  Scotch  Judges  have  reasoned  by  anal- 
ogy, different  from  that  which  has  been  the  conclusion  of  the 
English  Judges,  as  to  make  it  your  Lordships'  duty,  as  the  ultimate 
Court  of  Appeal,  to  hold  that  the  law  is  different  in  the  two  coun- 
tries ;  or,  at  all  events,  that  the  law  is  different  in  Scotland  from 
that  which  has  been  assumed  to  be  the  law  in  England,  because, 
unquestionably,  to  a  certain  extent,  the  law  has  been  considered  as 
not  absolutely  binding  upon  your  Lordships,  either  in  one  country 
or  the  other.  It  will  be  my  duty  to  look  into  this  matter  with  the 
best  attention  that  I  can.  I  can  only  say,  that  I  sliould  very  much 
regret  if  I  am  not  able  to  advise  your  Lordships,  either  that  the 
law  of  England  is,  I  will  not  say,  not  to  be  altered,  but  can  be  laid 
down  in  conformity  with  what  your  Lordships  are  bound  to  say  is 
the  law  of  Scotland ;  or  that  your  Lordships  should  say,  that  the 
law  of  Scotland  has  been  in  these  cases  misunderstood;  or  that 
these  cases  do  not  lead  to  the  conclusion  to  which  the  Lord  Advo- 
cate supposes  them  to  lead. 

This  is  a  case  which,  though  not  involving  a  large  amount, 
involves  questions  of  very  considerable  interest  and  importance ; 
and,  therefore,  I  must  ask  your  Lordships  a  little  further  time  to 
consider  it  Cur,  adv.  vvit 

(Before  the  case  of  Beid  was  set  down  for  judgment,  Lord  Cban- 
WOBTH  had  ceased  to  be  Lobd  Chancellob,  having  been  succeeded 
by  Lord  Chelmsfobd.) 

1858,  June  17.    Lord  Cbanwobth.  [790] 

My  Lords,  in  this  case  which  was  heard  now,  I  regret  to  say, 
exactly  two  years  ago,  I  formed  a  strong  opinion  at  the  hearing  of 
the  case;  but  at  the  close  of  the  argument,  I  intimated  that  I 
would  not  finally  dispose  of  it  till  I  had  had  an  opportunity  of 
looking  more  accurately,  and  with  more  attention,  into  the  Scotch 
cases,  than  I  had  been  able  to  do  during  the  progress  of  the  argu- 
ment I  was  unable  to  dispose  of  the  case  that  session,  as  the  Par- 
liament came  to  an  end  early,  viz.,  in  July;  but  in  the  recess  I 
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attentively  considered  the  matter,  and,  inasmuch  as  it  was  one  of 
general  application,  I  committed  to  paper  the  view  which  I  had 
formed  of  the  case,  and  I  was  prepared  to  have  delivered  it  to  the 
House  at  the  commencement  of  the  following  Sessions  of  1857; 
but  it  was  then  intimated  to  me,  that  it  would  be  well  to  delay,  as 
there  was  another  case  raising  the  same  question,  viz.,  the  case  at 
the  instance  of  the  representatives  of  Mrs.  M'Guire.  I  accordingly 
thought  it  expedient  to  postpone  judgment  in  the  case  of  Reid  till 
the  other  had  been  heard.  The  proposition  I  made  was,  that  I 
would  not  deliver  my  views  to  your  Lordships,  in  the  case  of  Reid, 
if  the  parties  in  the  other  case  would  agree  that  the  appeal  should 
be  advanced  and  be  heard  by  one  counsel  on  each  side.  We  have, 
in  consequence,  had  the  benefit  of  its  being  heard  by  my  noble  and 
learned  friend  on  the  woolsack,  and  by  my  noble  and  learned 
friend  (Lord  Brougham)  (the  case  of  Reid  having  been  heard  by 
myself  only),  and  it  will  be  very  satisfactory  to  have  their  opinion 
upon  the  important  general  principle  which  is  involved  in  both 
cases. 

From  what  cause  it  was  delayed  over  the  year  1857, 1  am  not 
able  to  say.  I  was  ready  at  any  time  to  state  what  I  had  written 
in  the  course  of  the  autumn  of  1856,  but,  for  some  reason,  the 
other  case  did  not  come  on.  It  has  now  been  fully  argued  on  the 
part  of  M'Guire,  as  it  had  been  two  years  ago  on  the  part  of  Reid. 

With  this  preface,  I  shall  now  proceed  to  read  to  your  Lordships 
the  opinion  which  I  had  proposed  to  deliver  in  moving  the  judg- 
ment of  the  House,  if  that  judgment  had  been  moved  at  the 
beginning  of  the  year  1857.  In  doing  so,  it  is  probable  that  I  may 
refer  to  cases  and  arguments  which  have  not  been  so  much  pressed 
in  the  second  case,  because  I  think  that  the  ground  which  has  been 
taken  in  the  argument,  which  we  have  just  heard,  is  not  exactly  the 
same  that  was  taken  before ;  but  still  I  think  I  shall  not  be  wast- 
ing your  Lordships'  time  by  stating  the  view  I  had  taken  of  the 
former  case. 

This  was  an  appeal  against  four  interlocutors  of  the 
[*  791]  Court  of  Session,  made  in  an  action  *  raised  by  the  respond- 
ents against  the  appellants,  whereby  they  sought  to  recover 
from  them  compensation  in  damages  for  the  loss  they  had  sus- 
tained by  the  death  of  William  Reid,  the  husband  of  the  re- 
spondent Elizabeth  Clark  or  Reid,  and  the  father  of  the  other 
respondents. 
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The  facts  stated  by  the  respondents,  Elizabeth  Clark  or  Eeid, 
and  her  children,  as  the  grounds  of  their  claim,  were  as  follows : 
That  in,  and  previously  to,  the  month  of  September,  1853,  the 
appellants  were  the  owners  of,  and  were  engaged  in  working,  a  coal 
pit  called  the  Dykehead  pit,  and  that  William  Iteid  was  a  miner 
in  their  service :  That,  according  to  the  usual  course  of  working 
the  coals  in  this  pit,  the  miners  were  let  down  into,  and  drawn  up 
from,  the  pit  in  a  cage,  which  was  worked  by  a  long  rope  running 
over  a  pulley  fixed  by  machinery  at  a  considerable  height  above  the 
mouth  of  the  pit,  and  worked  by  a  stationary  steam-engine  fixed 
at  a  few  yards  distant  from  the  pit :  That,  on  the  17th  of  Septem- 
ber, 1853,  James  Shearer  was  the  engine  man  employed  by  the 
appellants  to  attend  to  this  engine,  and  that  it  was  his  duty  to 
attend  to  the  drawing  up  and  letting  down  of  the  cage,  so  that  the 
workmen  might  be  moved  up  and  down  safely ;  but  that  he,  disre- 
garding his  duty  when  the  cage  was  coming  up  with  the  two  work- 
men in  it,  of  whom  Beid  was  one,  negligently  omitted  to  take  the 
proper  means  for  stopping  it  at  or  a  few  feet  above  the  mouth  of 
the  pit,  where  there  was  a  platform  on  which  the  men  ought  to  have 
got  out,  and  allowed  it  to  be  carried  with  great  force  to  the  top  of 
the  machinery,  in  consequence  of  which  it  was  upset,  and  the  men 
were  thrown  out  and  killed  on  the  spot. 

On  these  facts,  the  respondents,  being  the  widow  and  children 
of  Beid,  claimed  from  the  appellants,  as  the  employers  of  Shearer, 
by  whose  neglect  the  misfortune  had  occurred,  compensation  in 
damages,  on  the  ground  that  the  employers  are  chargeable  with 
the  consequences  resulting  from  the  neglect  of  the  servant  whom 
they  employ. 

The  appellants  (defenders  below),  by  their  pleas  in  law,  insisted, 
first,  that  no  relevant  ground  of  action  was  stated :  and,  secondly, 
that  these  facts  alleged  were  not  true.  The  Lord  Ordinary 
repelled  the  defence  of  want  of  relevancy,  and  the  First  Division 
adhered  to  the  interlocutors  of  the  Lord  Ordinary. 

The  issues  were  then  framed  for  the  purpose  of  trying  the  facts, 
and  were  settled  as  follows :  "  First,  Whether  the  defenders  were, 
in  the  month  of  September,  1853,  in  the  occupation,  as  proprietors 
or  lessees,  of  the  coal  pit  at  or  near  Baillieston  called  the  Dykehead 
or  Bargeddie  pit  ?  and  whether,  on  or  about  the  17th  day  of  Sep- 
tember, 1853,  the  said  deceased  William  Beid,  while  in  the  employ- 
ment of  the  defenders   in  said  pit,  received  severe  and  mortal 
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injuries  through  the  fault  of  the  defenders  in  the  management  of 
the  machinery  for  lowering  and  raising  the  minerd'  or  colliers  at 
said  pit,  or  part  thereof,  in  consequence  of  which  he  immediately 
or  soon  afterwards  died,  to  the  loss,  injury,  and  damage  of  the  pur- 
suers." These  issues  were  tried  before  the  Lord  President,  and 
evidence  was  given  for  the  purpose  of  showing  that  the  accident 
arose  from  the  carelessness  of  Shearer.  There  was  no  evidence 
tending  to  show  that  Shearer  was  incompetent  to  the  due  discharge 
of  his  duty.  On  the  contrary,  all  the  witnesses  described  him  as 
a  steady  sober  man  and  a  skilled  workman,  who  had  been  acting  as 
engine  man  in  the  appellants*  service  for  several  years. 

At  the  close  of  the  evidence,  the  Lord  President  directed  the 
jury  as  follows :  His  Lordship  said :  •'  That  if  they  were  satisfied 
on  the  evidence,  that  the  injury  was  caused  by  the  culpable  neg- 
ligence and  fault  on  the  part  of  Shearer,  in  the  management  of  the 
machinery,  the  defenders  were,  in  point  of  law,  answerable."  The 
defender's  counsel  excepted  to  that  direction  and  asked  a  direction 
in  the  following  terms :  "  To  direct  the  jury,  in  point  of  law,  that 
if  the  jury  are  satisfied  on  the  evidence,  that  the  defenders  used 
due  and  reasonable  diligence  and  care  in  the  selection  and  appoint- 
ment of  Shearer  as  engine  man,  and  that  Shearer  was  fully  qualified 
to  perform  the  duties  of  engine  man,  and  furnished  with  proper 
machinery,  and  all  necessary  means  for  the  performance  of  these 
duties,  then  the  defenders  are  not  in  law  answerable  for  the  per- 
sonal fault  or  negligence  of  Shearer  in  the  management  of  the 
machinery  on  the  occasion  mentioned."  The  Lord  President  de- 
clined to  give  that  direction,  and  exception  was  taken. 

The  bill  of  exceptions  was  argued  before  the  First  Division  of 
the  Court,  but  it  was  disallowed ;  and  the  Court,  by  their  interloc- 
utor, decreed,  that  appellants  should  pay  to  the  respondents  the 
amount  of  the  damages  assessed  by  the  jury.  I  believe  I  am 
wrong  in  saying  the  amount  assessed  by  the  jury.  The  amount 
was  agreed  upon,  but  that  is  immaterial.  From  this  decision  the 
defenders  have  appealed  to  your  Lordships. 

The  question  for  decision  is,  whether,  in  the  working  of  a  mine, 
if  one  of  the  servants  employed  is  killed  or  injured  by  the  negli- 
gence of  another  servant,  employed  in  some  common  work,  that 
other  servant  having  been  a  competent  workman  and  properly 
employed  to  discharge  the  duties  intrusted  to  him,  the  common 
employers  of  both  are  responsible  to  the  servant  who  is  injured,  or 
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to  bis  representatives,  for  the  loss  occasioned  by  the  negligence  of 
tbe  other  ? 

Where  an  injury  is  occasioned  to  any  one  by  the  negligence  of 
another,  if  the  person  injured  seeks  to  charge  with  its  consequences 
any  person  other  than  him  who  actually  caused  the  damage,  it  lies 
on  the  person  injured  to  show,  that  the  circumstances  were  such 
as  to  make  some  other  person  responsible.  In  general,  it  is  suffi- 
cient for  this  purpose  to  show,  that  the  person  whose  neglect 
caused  the  injury  was,  at  the  time  when  it  was  occasioned, 
acting,  not  on  his  own  *  account,  but  in  the  course  of  his  [*  792] 
employment,  as  a  servant  in  the  business  of  a  master,  and 
that  the  damages  resulted  from  the  servant  so  employed  not  hav- 
ing conducted  his  master's  business  with  due  care.  In  such  a  case 
the  maxim  respondeat  superior  prevails  and  the  master  is  respon- 
sible. 

Thus,  if  a  servant,  driving  his  master's  carriage  along  the  high- 
way carelessly,  runs  over  a  bystander,  or  if  a  gamekeeper  employed 
to  kill  game  fires  at  a  hare  so  as  to  shoot  'a  person  passing  on  the 
road,  or  if  a  workman  employed  by  a  builder  in  buildiag  a  house 
negligently  throws  a  stone  or  brick  from  a  scaffold,  and  so  hurts  a 
passer-by — in  all  these  cases  (and  instances  might  be  multiplied 
indefinitely)  the  person  injured  has  a  right  to  treat  the  wrongful 
or  careless  act  as  the  act  of  the  master  —  Qiiifacit  per  alium,,faeit 
per  se.  If  the  master  himself  had  driven  his  carriage  improperly, 
or  fired  carelessly,  or  negligently  thrown  the  stone  or  brick,  he 
would  have  been  directly  responsible ;  and  the  law  does  not  permit 
him  to  escape  liability,  because  the  act  complained  of  was  not  done 
with  his  own  hand.  He  is  considered,  and  reasonably  considered, 
as  bound  to  guarantee  third  persons  against  all  hurt  arising  from 
the  carelessness  of  himself  or  of  those  acting  under  his  orders. 
Third  persons  cannot,  or,  at  all  events,  may  not,  know,  whether  the 
particular  injury  complained  of  was  the  act  of  the  master  or  the 
act  of  his  servant  A  person  sustaining  injury  in  any  of  the  modes 
I  have  suggested  has  a  right  to  say :  "  I  was  no  party  to  your  car- 
riage being  driven  along  the  road,  to  your  shooting  near  the  public 
highway,  or  to  your  being  engaged  to  build  a  house.  If  you  chose 
to  do,  or  cause  to  be  done,  any  of  these  acts,  it  is  to  you,  and  not 
to  your  servants,  I  must  look  for  redress,  if  mischief  happens  to 
me  as  their  consequence.*'  A  large  portion  of  the  ordinary  acts  of 
life  are  attended  with  some  risk  to  third  parties,  and  no  one  has  a 
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right  to  involve  others  in  risk  without  their  consent.  This  consid- 
eration is  alone  sufficient  to  justify  the  wisdom  of  the  rule,  which 
makes  the  person,  by  whom,  or  by  whose  orders,  these  risks  are 
incurred,  responsible  to  third  parties  for  any  ill  consequences  re- 
sulting from  want  of  due  skill  or  caution. 

But  do  the  same  principles  apply  to  the  case  of  a  workman 
injured  by  the  want  of  care  of  a  fellow-workman  engaged  together 
in  the  same  work  ?  I  think  not.  When  a  workman  contracts  to 
do  work  of  any  particular  sort,  he  knows,  or  ought  to  know,  to 
what  risk  he  is  exposing  himself;  he  knows,  if  such  be  the  nature 
of  the  risk,  that  want  of  care  on  the  part  of  a  fellow-workman  may 
be  injurious  or  fatal  to  him,  and  that  against  such  want  of  care  his 
employer  cannot  by  possibility  protect  him.  If  such  want  of  care 
should  occur,  and  evil  is  the  result,  he  cannot  say  that  he  does  not 
know,  whether  the  master  or  the  servant  was  to  blame.  He  knows 
that  the  blame  was  wholly  that  of  the  servant;  he  cannot  say,  that 
the  master  need  not  have  engaged  in  the  work  at  all,  for  he  was  a 
party  to  its  being  undertaken. 

Principle,  therefore,  seems  to  me  opposed  to  the  doctrine,  that 
the  responsibility  of  a  master  for  ill  consequences  of  his  servant's 
carelessness  is  applicable  to  the  demand  made  by  a  fellow-work- 
man, in  respect  of  evil  resulting  from  the  carelessness  of  a  fellow- 
workman  when  engaged  in  a  common  work. 

That  this  is  the  view  of  the  subject  in  England  cannot,  I  think, 
admit  of  doubt.  It  was  considered  in  the  Court  of  Exchequer  in 
Priestley  v.  Fowler,  3  M.  &  W.  1  (p.  102,  ante'),  afterwards  fully  dis- 
cussed in  the  ssime  GoMrt  in  Hutchinson  Y.  York,  Newcastle,  and  Ber- 
wick Railway  Company,  5  Exch.  349,  and  acted  on  by  the  same  Court 
in  Wiffmore  v.  Jay,  5  ExcL  356.  Those  decisions  would  not,  it  is 
true,  be  binding  on  your  Lordships,  if  the  ground  on  which  they 
rested  were  unsound.  But  the  circumstance  of  their  having  been 
acquiesced  in  affords  a  strong  argument  to  show,  that  they  have 
been  approved  of,  more  especially  as,  in  the  first  two  cases,  the 
question  appeared  on  the  record,  and  might  therefore  have  been 
brought  before  a  Court  of  Error. 

I  may  add,  that  in  the  case  of  Skipp  v.  The  Eastern  Countries 
Railway  Co.,  in  1853,  reported  in  9  Exchequer  Beports,  page  225, 
a  question  of  a  very  similar  nature  to  Hutchinson's  Case  occurred ; 
but  the  counsel  in  arguing  for  the  plaintiff  tried  to  distinguish  that 
case  from  those  I  have  referred  to,  but  did  not  attempt  to  impugn 
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their  authority ;  and  afterwards,  in  a  case  in  the  Queen's  Bench, 
Couch  V.  Steel,  reported  in  3  EL  &  BL  402,  both  Lord  Campbell  and 
Mr.  Justice  Wightman  referred  to  Priestley  v.  Fowler  apparently 
with  approbation.  I  think  it  has  been  stated  at  the  bar,  in  the 
argument  in  IT  Quire's  Case,  that  there  has  subsequently  been  a 
case  brought  before  the  Court  of  Error  in  which  this  doctrine  has 
been  recognised. 

I  consider,  therefore,  that  in  England  the  doctrine  must  be  re- 
garded as  well  settled.  But,  if  such  be  the  law  of  England,  on 
what  ground  can  it  be  argued  not  to  be  the  law  of  Scotland  ?  The 
law  is  established  in  England,  and  founded  on  principles  of  uni- 
versal application,  not  on  any  peculiarities  of  English  jurispru- 
dence; and  unless,  therefore,  there  has  been  a  settled  course  of 
decision  in  Scotland  to  the  contrary,  I  think  it  would  be  most 
inexpedient  to  sanction  a  different  rule  to  the  north  of  the  Tweed 
from  that  which  prevails  to  the  soutL  Let  us  consider  whether 
there  has  been  such  a  settled  course  of  decision  as  was  contended 
for  by  the  respondents. 

First,  it  was  argued,  that  two  cases  have  been  recently  decided 
in  this  House  inconsistent  with  the  principle  contended  for  by  the 
appellants,  namely,  Paterson  v.  Wallace,  1  Macq.  748,  1  Paterson 
Sc.  App.  389 ;  and  Brydon  v.  Stewart,  2  Macq.  30,  1  Paterson  Sc. 
App.  447.  In  the  former  case,  William  Paterson,  the  late  husband 
of  the  appellant,  had  been  killed  by  the  fall  of  a  large 
stone  while  he  was  *  working  underground  in  a  mine.  [*  793] 
An  issue  was  directed  to  try  the  question,  whether  the 
death  was  occasioned  by  the  unsafe  state  of  the  roof  of  the  mine, 
and  the  negligence  and  unskilfulness  of  the  owners  in  having  so 
left  it  when  the  workmen  were  sent  to  work  there  ?  Strong  evi- 
dence was  offered  to  show,  that  though  the  roof  was  in  a  dangerous 
state,  yet  its  condition  was  known  to  Paterson,  so  that  his  death, 
which  arose  from  his  working  under  it,  was  the  consequence  of 
his  own  rashness,  and  not  of  any  neglect  of  the  owners.  The 
learned  Judge  who  presided  was  strongly  of  that  opinion,  and  he 
told  the  jury  that  the  pursuers  could  not  recover,  thus  withdraw- 
ing the  case  from  their  cognisance.  The  defenders  excepted  to 
the  direction  of  the  learned  Judge,  but  the  Court  of  Session 
sustained  it. 

Your  Lordships,  however,  on  appeal,  considered  the  exception  to 
have  been  well  founded,  and  remitted  the  case  with  a  declaration, 
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that  there  ought  to  be  a  new  trial.  Of  the  propriety  of  the  course 
then  taken  by  your  Lordships,  there  cannot,  I  apprehend,  be  any 
doubt.  The  question  was  not  as  to  an  injury  occasioned  by  the 
unskilf ulness  of  a  fellow-workman,  but  an  injury  occasioned  by  his 
own  rashness,  or  by  the  roof  not  having  been  properly  secured  by 
the  owners.  The  Judges  withdrew  this  question  from  the  jury, 
deciding  the  fact  against  the  plaintiffs,  and  in  favour  of  the  owners. 
This  was  clearly  out  of  the  line  of  his  duty ;  and  the  case  was 
therefore  remitted  for  the  purpose  of  being  tried  again.  This  case, 
therefore,  affords  no  ground  for  contending,  that  the  law  of  Scot* 
land  differs  from  that  of  England. 

The  other  case  Brydan  v.  Stewart  was  very  similar.  There  the 
miners  employed  at  piece  work  in  working  the  coal  while  in  the 
pit,  into  which  they  bad  been  let  down  in  the  usual  manner,  re- 
monstrated with  the  underground  agent  as  to  the  state  of  the  mine, 
complaining,  amongst  other  things,  that  air  was  not  adequately 
admitted,  and  also  that  their  wages  were  not  sufficient ;  and  on  his 
refusing  them  redress,  they  declined  to  work  any  longer,  and  de- 
sired to  be  drawn  up  again.  To  this  the  agent  acceded;  and 
James  Marshall  one  of  the  men,  the  husband  of  the  appellant, 
was,  in  the  course  of  the  ascent,  thrown  over  and  killed.  An 
issue  was  directed  to  try  whether  the  death  of  Marshall  was  occa- 
sioned by  reason  of  the  shaft  being  in  an  unsafe  state  owing  to 
the  neglect  of  the  owners.  The  chief  point  made  on  behalf  of  the 
owners,  and  to  which  a  large  portion  of  the  evidence  was  directed, 
was,  that  the  men  were  not  justified  in  refusing  to  work,  and  that 
so  the  drawing  them  up  was  not  in  the  ordinary  course  of  their 
employment.  The  learned  Judge  directed  the  jury,  that  if  they 
were  satisfied,  that  the  men  left  their  work  without  reasonable 
cause  of  complaint,  and  for  purposes  of  their  own,  then  the  owners 
were  not  responsible,  even  though  the  injury  was  caused  by  the 
insufficient  condition  of  the  shaft.  But,  in  case  the  Court  should 
think  that  not  to  be  a  sound  direction  in  point  of  law,  he  told  the 
jury  to  find,  secondly,  whether  they  were  of  opinion,  that  the  man 
lost  his  life  owing  to  the  unsafe  and  insufficient  condition  of  the 
shaft  The  jury  found,  on  the  first  direction,  that  the  men  had  no 
sufficient  ground  for  refusing  to  work ;  and,  on  the  second,  that 
the  death  arose  from  the  shaft  not  being  in  a  safe  and  sufficient 
state.  The  Court  of  Session  thought,  that  as  the  men  had  no 
ground  for  leaving  their  work,  the  insecure  state  of  the  shaft  was 


K.  C.  VOL.  XIX.]      SECT.  HI.  —  BMPLOYISR'S  LIABILITY.  125 

Vo.  n.  — BartouUUOoal  Co.  ▼.  Bdd,  1  Pat  Be.  App.  793. 

immaterial,  and  therefore  directed  a  verdict  to  be  entered  for  the 
defenders.  Yonr  Lordships  came  to  the  conclusion,  that  the  men 
had  a  right  to  leave  their  work  if  they  thought  fit,  and  that  their 
employers  were  bound  to  take  all  reasonable  measures  for  the  pur- 
pose of  having  the  shaft  in  a  proper  condition,  so  that  the  men 
might  be  brought  up  safely;  and  they,  therefore,  pursuant  to  leave 
reserved  by  the  learned  Judge  at  the  trial,  directed  the  verdict  to 
be  entered  for  the  plaintiff. 

The  case,  it  will  be  observed,  like  that  which  preceded  it,  turned, 
not  on  the  question,  whether  the  employers  were  responsible  for 
injuries  occasioned  by  the  carelessness  of  a  fellow-workman,  but 
on  a  principle  established  by  many  preceding  cases ;  namely,  that 
when  a  master  employs  his  servant  in  a  work  of  danger,  he  is 
bound  to  exercise  due  care  in  order  to  have  his  tackle  and  machin- 
ery in  a  safe  and  proper  condition,  so  as  to  protect  the  servant 
against  unnecessary  risks. 

I  think  it  clear,  therefore,  that  these  two  cases  decided  by  your 
Lordships  do  not  bear  out  the  proposition  contended  for  by  the 
respondents. 

Let  us  next  consider  the  cases  decided  in  the  Court  of  Session. 
The  first  case  relied  on  by  the  respondents  was  that  of  Srcord  v. 
Cameron,  1  D.  493.  There  are  some  earlier  cases  whidh  it  appears 
to  me  unnecessary  to  consider  in  detail.  There  the  defenders  were 
lessees  of  a  stone  quarry,  and  the  pursuer  was  one  of  their  servants 
employed  there.  It  was  his  duty  to  work  at  or  near  a  crane. 
Other  servants  were  employed  to  blast  the  rock.  The  practice 
was,  before  firing  a  shot  for  the  purpose  of  blasting,  to  give  an 
order  to  hap  the  crane,  that  is,  to  cover  it,  in  order  to  protect  it 
from  the  effect  of  the  shot.  Upon  Jbhis  order  being  given,  the 
workmen  employed  at  the  crane  happed  it ;  but  it  was  their  duty 
still  to  continue  to  work  at  or  near  the  crane  till  the  signal  was 
given  by  the  word  "  fire."  It  was  then  the  duty  of  the  men  em- 
ployed at  the  crane  to  hasten  away ;  sometimes  the  signal  "  fire  " 
was  given  two  or  three  times,  sometimes  only  once.  .  The  interval 
between  the  happing  the  crane  and  the  signal  to  fire  varied ;  some- 
times it  was  only  a  minute  or  two,  sometimes  much  longer.  On 
the  occasion  in  question,  the  signal  to  hap  the  crane  was  duly 
given,  and  the  crane  was  properly  happed,  after  which  the  pur- 
suer remained  working,  as  it  was  his  duty  to  do.  Then  the  signal 
was  given  to  fire,  whereupon  the  pursuer,  with  the  other  servants 
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who  were  working  at  the  crane,  hastened  away  as  fast  as 
[*  794]  they  *  could.  When  the  pursuer  was  at  a  distance,  of 
fifty  or  sixty  yards,  the  shot  was  fired,  and  he  was  very 
severely  injured  by  the  explosion.  There  was  about  the  usual 
interval  of  time  between  the  order  to  fire  and  the  explosion,  that 
is,  about  two  minutes ;  and  it  was  stated  to  have  frequently  oc- 
curred, that,  by  the  effect  of  the  explosion,  stones  which  had 
exploded  from  the  shot  flew  over  the  heads  of  the  retreating  work- 
men. The  defenders  were  held  to  be  liable  in  damages  for  the 
injury  thus  caused  to  the  pursuer. 

This  case  may  be  justified  without  resorting  to  any  such  doctrine, 
as  that  a  master  is  responsible  for  injuries  to  a  workman  in  his 
employ,  occasioned  by  the  negligence  of  a  fellow-workman  engaged 
in  a  common  work.  The  injury  was  evidently  the  result  of  a 
defective  system,  not  adequately  protecting  the  workmen  at  the 
time  of  the  explosions.  It  is  to  be  inferred,  from  the  facts  stated, 
that  the  notices  and  signals  given  were  those  which  had  been 
sanctioned  by  the  employer,  and  that  the  workmen  had  been 
directed  to  remain  at  their  work  near  the  crane  until  the  order 
to  fire  had  been  given ;  and  then,  that  after  the  interval  of  a 
minute  or  two,  the  explosion  should  take  place.  The  accident 
occurred  not  from  any  neglect  of  the  man  who  fired  the  shot,  but 
because  the  system  was  one  which  did  not  enable  the  workmen 
at  the  crane  to  protect  themselves  by  getting  into  a  place  of 
security.  The  case,  therefore,  is  no  authority  for  the  proposition 
now  insisted  on  by  the  respondents. 

Then  came  the  case  of  Dixon  v.  Bankcn,  14  D.  420,  in  1852. 
There  the  accident  occurred  in  consequence  of  a  rope  giving  way, 
which  had  been  used  to  fasten  one  of  the  spokes  or  arms  of  a  crab. 
A  crab  is  described  in  the  report  of  the  case  as  a  perpendicular 
axle,  made  to  revolve  by  means  of  horizontal  spokes  or  arms  fixed 
in  it,  which  are  moved  round  by  the  force  of  men  pressing  upon 
them.  By  means  of  this  revolution  of  the  axle,  and  a  rope  and 
pulley  connected  with  it,  heavy  weights  are  raised  from  the  mine 
with  which  the  crab  is  connected.  A  man  named  Neilson,  with 
several  others,  all  workmen  in  the  employ  of  Dixon,  were  set  to 
work  the  crab  at  the  pit  where  they  were  engaged,  for  the  purpose 
of  raising  some  heavy  materials.  There  were  no  teeth  or  checks 
to  prevent  a  retrograde  movement  of  the  spokes  in  case  the  pres- 
sure should  be  withdrawn.    And  on  the  occasion  when  the  accident 
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in  question  happened,  something  had  gone  wrong  in  the  machinery, 
which  made  it  necessary,  while  the  weight  was  suspended,  to 
send  to  the  smithy  for  a  new  nut  or  bolt.  While  the  operation 
was  thus  suspended,  one  of  the  men  engaged  in  working  the  crab 
fastened  one  of  the  spokes  by  a  rope  to  some  other  part  of  the 
machinery  in  order  to  prevent  the  recoil  or  reverse  movement, 
until  the  nut  or  bolt  should  be  obtained,  and  the  work  could  be 
recommenced.  This  operation,  from  the  weakness  of  the  rope, 
was  ineffectually  performed,  and  the  persons  who  were  in  charge 
of  the  crab  took  no  measures  to  make  the  spokes  secure.  After 
the  spokes  had  been  thus  fastened,  most  of  the  workmen  retired 
from  the  crab  ;  but  Neilson,  one  of  them,  remained  at  it,  and  the 
rope  having  suddenly  given  way,  the  spokes  recoiled  with  great 
violence,  knocked  him  down  and  killed  him.  The  Court  of  Session 
held  that  Dixon,  the  master,  was  responsible. 

The  Lord  Jx/stice  Clerk  went  very  fully  into  the  question  of  a 
master's  liability  for  injury  to  his  workmen,  occasioned  by  the 
negligence  of  fellow-workmen,  and  clearly  and  emphatically  stated, 
that  the  law  of  Scotland  recognised  no  such  distinction  as  that 
which  had  been  acted  on  in  England ;  and  Lord  Cockburn  stated 
to  the  same  effiect  I  feel  therefore  that,  in  advising  your  Lordships 
to  come  to  the  conclusion,  that  the  same  principles  which  have 
led  to  the  English  decisions  ought  to  prevail  in  Scotland,  I  have  to 
encounter  the  very  high  authority  of  the  eminent  Judges  whose 
names  I  have  first  mentioned.  But  this  cannot  be  avoided ;  and 
I  think  it  will  appear,  that  the  opinion  of  the  Lord  Justice  Clerk, 
and  Lord  Cockburn  have  not  by  any  means  been  universally 
assented  to  in  Scotland.  The  decision  itself  might  perhaps  be 
justified,  even  though  the  English  rule  was  admitted;  for  the 
evidence  went  to  show,  that  the  machinery  was  defective,  and 
that  no  proper  precautions  had  been  taken  by  the  owners  to  put  it 
into  such  a  condition  as  would  prevent  unnecessary  risk  to  the 
lives  of  those  who  were  employed  in  the  mine  ;  and  Lord  Murray 
expressly  stated  that  to  be  the  ground  on  which  he  rested  his 
decision.  If  the  owners  had  failed  in  taking  due  precautions  to 
have  proper  machinery,  this  would  exclude  the  operation  of  the 
principle  established  by  the  English  cases.  Lord  Medwyn,  the 
other  Judge  by  whom  the  case  was  decided,  declining  to  express 
any  opinion  on  the  doctrine  established  by  the  English  cases, 
intimated  a  strong  doubt  whether  the  facts  warranted  any  judg- 
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ment  against  Dixon,  the  owner.  Lord  Medwfn  considered  the 
result  of  the  evidence  to  be,  that  Keilson,  when  he  lost  his  life, 
was  not  acting  in  the  service  of  his  master;  but  that,  on  the 
contrary,  after  the  action  of  the  crab  had  been  stopped,  he  re- 
mained, contrary  to  express  orders,  lounging  on  the  spokes,  and  so 
exposed  himself,  unnecessarily,  to  the  danger  of  that  which  event- 
ually deprived  him  of  his  life.  If  this  were  so,  the  decision  was 
certainly  wrong.  But  it  is  unnecessary  to  go  into  any  inquiry  on 
that  head.  The  judgments  of  the  Lord  Justice  Clerk,  and  of  Lord 
CocKBUEN  clearly  went  on  the  ground,  that  the  death  had  resulted 
from  the  negligence  of  a  fellow-servant,  while  the  person  injured 
was  acting  in  the  service  of  his  master.  Those  two  eminent 
Judges  held,  that  in  such  a  case  the  master  was  liable.  Lord 
Medwyn  and  Lord  Murray,  on  the  other  hand,  took  care  to 
explain,  that  they  gave  no  opinion  as  to  the  ground  on  which  the 

Lord  Justice  Clerk  and  Lord  Cockburn  proceeded. 
[*  795]       *  The  next  case  was  that  of  Gray  v.  Brassey,  15  D.  135. 

There  the  summons  stated  that  Brassey  was  contractor  for 
the  maintenance  of  the  Caledonian  Bailwajr,  and  that  it  was  the 
duty  of  the  defendant,  as  such  contractor,  or  of  those  acting  for  his 
behoof,  to  use  all  requisite  precautions  for  the  safety  of  the  work- 
men employed  by  him ;  that  it  became  the  duty  of  the  pursuer,  as 
one  of  the  workmen,  to  uncouple  one  of  the  waggons  on  the  line, 
and,  on  his  stepping  on  the  break  for  that  purpose,  it  slipped 
down  with  him,  in  consequence  of  there  being  no  block  on  it, 
which  it  was  the  duty  of  Brassey,  or  those  acting  in  his  behoof,  to 
have  seen  attached  thereto;  that  the  consequence  was,  the  pur- 
suer fell,  and  was  so  injured,  that  he  lost  his  leg,  and  that  this 
injury  arose  from  the  culpable  neglect  of  Brassey,  or  of  Simpson 
as  his  manager. 

The  question  was  as  to  the  relevancy  of  the  summons.  The 
Lord  Ordinary,  and  afterwards  the  Court  of  Session,  held  it  to 
be  relevant.  The  summons  stated,  that  the  accident  happened  not 
from  the  negligence  of  a  fellow-workman,  but  because  Brassey,  the 
employer,  or  those  for  whom  he  was  responsible,  had  omitted  to 
attach  a  block  to  the  break  where  it  ought  to  have  been  attached. 
The  Judges  certainly  did  not  proceed  on  the  ground  that  a  master 
is,  in  all  cases  liable  for  injury  occasioned  to  a  workman  from  a 
fellow-workman.  On  the  contrary,  the  Lord  President  in  his 
judgment  said,  that,  with  very  trifling  exceptions,  he  agreed  with 
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the  law  as  laid  down  by  the  Court  of  Exchequer  in  HutehiTison  v. 
The  York,  Netocastle,  aTid  Berwick  Railway  Go.  He  considered  the 
question  to  turn  on  what  is  to  be  regarded  as  common  service. 
He  intimated,  that  it  is  not  enough,  that  the  servant  injured,  and 
the  servant  causing  the  injury,  should  be  servants  of  the  same 
master.  They  must  be  employed  in  the  same  work.  And  he 
observed  truly,  that  if  a  gentleman's  coachman  were  to  drive  over 
his  gamekeeper,  the  master  would  be  just  as  responsible  as  if  the 
coachman  had  driven  over  a  stranger.  Lord  Ivory  is  even  more 
distinct ;  he  clearly  intimates  that  if  the  meaning  of  the  defend- 
ant's plea  was,  that  though  the  master  in  the  choice  of  his  ser- 
vants and  the  sufficiency  of  his  machinery  was  free  from  blame, 
he  may  yet  be  made  liable  for  any  injury  to  a  workman,  he  thinks 
such  a  plea  may  be  bad.  The  opinions  thus  enunciated  are,  as  I 
conceive,  in  strict  accordance  with  the  doctrine  of  the  English 
cases. 

The  only  other  case  relied  on  was  that  of  ff  Byrne  v.  Bum,  in 
1854, 16  D.  1025. 

There  the  plaintiff  was  a  girl  employed  by  the  defendant  in  his 
clay  mill.  She  was  altogether  inexperienced,  having  been  only 
nine  days  in  the  defendant's  service,  and  she  was  therefore  un- 
aware of  the  risks  from  the  machinery.  Anderson,  acting  under 
Bum  as  the  manager  of  the  works,  put  her  to  remove  some  waste 
clay  while  the  rollers  were  in  motion.  This  was  a  duty  which 
Anderson  ought  to  have  performed  himself ;  and  it  ought  not  to 
have  been  done  at  all  till  he  had  caused  the  movement  of  the 
rollers  to  be  suspended.  The  pursuer,  in  attempting  to  move  the 
waste  clay,  in  obedience  to  Anderson's  orders,  sustained  a  very 
severe  injury  from  the  rollers  in  making  the  attempt.  And  she 
raised  an  action  against  Bum  for  damages.  The  Lord  Ordinary 
held  the  allegations  relevant,  so  as  to  entitle  her  to  issues  for  trial 
of  the  cause. 

This  might  have  been  quite  right  It  may  be,  that,  if  a  master 
employs  inexperienced  workmen,  and  directs  them  to  act  under 
the  superintendence  and  to  obey  the  orders  of  a  deputy  whom  he 
puts  in  his  place,  they  are  not  within  the  meaning  of  the  rule  in 
question  employed  in  a  common  work  with  the  superintendent 
They  are  acting  in  obedience  to  the  express  commands  of  their 
employer,  and  if  he  by  the  carelessness  of  his  deputy  exposes  them 
to  improper  risks,  it  may  be,  that  he  is  liable  for  the  consequences. 
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On  this  review  of  the  cases,  therefore,  it  appears  to  me  that 
there  is  no  clear  settled  course  of  decision  in  Scotland,  imposing 
on  this  House  the  necessity  of  holding  the  law  of  that  country  to 
be  different  from  that  of  England,  and  I  think  that  general  prin- 
ciple is  altogether  in  favour  of  the  rule  established  here.  When 
several  workmen  engage  to  serve  a  master  in  a  common  work, 
they  know,  or  ought  to  know,  the  risks  to  which  they  are  exposing 
themselves,  including  the  risks  of  carelessness,  against  which  their 
employer  cannot  secure  them,  and  they  must  be  supposed  to  con- 
tract with  reference  to  such  risks.  I  do  not  at  all  question  what 
was  said  by  the  Lokd  President,  that  the  real  question  in  general 
is.  What  is  common  work  ?  It  is  not  necessary  for  this  purpose, 
that  the  workman  causing,  and  the  workman  sustaining,  the 
injury,  should  both  be  engaged  in  performing  the  same  or  similar 
acts.  The  driver  and  guard  of  a  stagecoach,  the  steersman  and 
the  rowers  of  a  boat,  the  workman  who  draws  the  red-hot  iron 
from  the  forge,  and  those  who  afterwards  hammer  it  into  shape,  the 
engine  man  and  the  signal  man  on  a  railway,  are  all  engaged  in  one 
common  work.  So  in  this  case  as  to  the  engine  man  and  the 
miners ;  they  are  all  contributing  directly  to  the  common  object 
of  their  employer  in  bringing  the  coal  to  the  surface. 

I  am  therefore  of  opinion,  that  the  exception  to  the  ruling  of  the 
Lord  President  at  the  trial  ought  to  have  been  allowed  ;  and,  con- 
sequently, that  the  third  and  fourth  interlocutors  appealed  against 
ought  to  be  reversed.  I  think  further,  that  the  first  and  second 
interlocutors  appealed  against  ought  to  be  reversed,  on  the  ground 
that  no  relevant  case  is  stated  on  the  part  of  the  pursuers. 

The  case,  as  made  in  the  sixth  article  of  the  condescendence 
attributes  the  accident  entirely  to  the  neglect  and  carelessness  of 
Shearer  the  engine  man  ;  and  as  there  is  no  statement  in  that 
[*  796]  *  article,  that  the  appellants  had  failed  to  exercise  due  care 
in  the  selection  of  an  engine  man,  or  that  they  had  any 
reason  for  distrusting  the  competency  or  carefulness  of  Shearer,  no 
case  is  there  stated  inferring  liability  on  their  part  to  the  pursuer. 
It  may  be,  that,  looking  to  the  three  next  articles  of  the  condescen- 
dence, a  relevant  case,  if  the  averments  which  they  contain  are 
sufficiently  specific,  is  statecL  But  I  do  not  feel  called  on  to  go 
into  any  consideration  on  this  head ;  for  the  Lord  Ordinary,  by 
his  note  appended  to  the  interlocutor  of  the  6th  of  December,  1854, 
expressly  states,  that  the  discussion  as  to  relevancy  had  been  taken, 
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and  he  evidently  means  exclusively  taken,  on  the  sixth  article  of 
the  condescendence.  Indeed  this  must  have  been  so ;  for  other- 
wise the  issues,  as  framed,  to  which  both  parties  assented,  and 
which  must  have  been  intended  to  exhaust  the  whole  subject,  put 
the  claim  of  the  pursuer  entirely  on  the  fault  of  the  appellant  (z.  e, 
of  Shearer  their  servant)  in  the  management  of  the  machinery,  not 
at  all  on  the  neglect  of  the  appellants  (if  there  had  been  neglect) 
in  providing  proper  machinery  and  a  competent  engine  man. 
Unless,  therefore,  the  appellants  are  responsible  for  the  careless- 
ness of  Shearer  (which,  in  my  opinion,  they  are  not),  no  relevant 
case  is  stated. 

Before  I  dismiss  the  case,  I  am  anxious  to  refer  to  a  very  able 
and  elaborate  judgment  of  Chief  Justice  Shaw  on  this  subject, 
in  a  case  which  was  decided  in  the  year  1842,  in  the  Supreme 
Court  of  Massachusetts.  I  allude  to  the  case  of  Fanoell  v.  The  Boston 
and  Worcester  Corporation,  4  Metcalf,  49.  The  plaintiflf  in  that 
action  was  an  engineer  in  the  service  of  the  defendants,  and  was 
engaged  in  running  a  passenger  train  on  their  line.  In  consequence 
of  the  neglect  of  one  Whitcomb,  another  servant  of  the  defendants, 
one  of  the  switches  had  been  improperly  left  across  the  line,  and 
the  consequence  was,  that  the  engine  was  carried  off  the  line,  and 
the  plaintiff  was  severely  injured.  It  was  admitted  that  Whitcomb 
was  a  careful  and  trustworthy  man,  who  bad  long  been  intrusted 
with  the  care  of  the  switches.  On  these  facts,  the  Court  held  that 
the  defendants  were  not  responsible  to  the  plaintiff.  The  Chief 
Justice,  in  a  very  able  judgment,  discussed  the  whole  subject.  He 
held,  that  the  plaintiff  and  Whitcomb  must  be  considered  as 
servants  engaged  in  one  common  work  under  the  defendants,  and 
that  every  servant  engaging  in  a  service  attended  with  danger,  must 
be  supposed  to  take  upon  himself  the  risk  of  all  perils  incident  to 
the  service  he  is  undertaking,  including  those  arising  from  the 
carelessness  of  fellow-servants  employed  in  the  same  work.  The 
whole  judgment  is  well  worth  an  attentive  consideration.  It  is 
sufficient  for  me  to  say,  that  it  recognises,  and  in  the  fullest  manner 
adopts,  the  English  doctrine,  resting  as  it  does  on  principles  of 
universal  application. 

I  therefore  move  your  Lordships,  that  all  the  interlocutors 
appealed  against  be  reversed. 

Sir  Kichard  Bethell.  —  And  that  the  defenders  be  assoilzied  from 
the  conclusions  of  the  summons  ? 
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Lord  Cranwobth.  —  And  that  the  defenders  be  assoilzied  from 
the  conclusion  of  the  summons. 

Sir  Bichard  BethelL  —  And  with  costs  ? 

Lord  Ceanworth.  —  It  is  a  pauper  case. 

Sir  Richard  Bethell.  — They  do  not  sue  in  fomtd  pauperis.  I 
humbly  submit  that  the  defenders  should  be  assoilzied,  and  with 
costs,  and  that  any  costs  that  we  have  paid  should  be  repaid  to  us. 

Lord  Ceanworth.  —  Those  costs  should  be  repaid.  But  I  do  not 
know  whether  it  is  quite  a  proper  case  for  giving  costs.  Former 
cases  had  warranted  the  pursuers  in  supposing,  that  they  were 
entitled  to  succeed. 

Sir  Bichard  Bethell.  —  I  do  not  suppose  it  is  a  matter  of  any  con- 
sequence. We  should  never  get  a  shilling.  It  would  only  be 
important  as  showing  your  Lordships'  opinion  upon  the  case. 

Lord  Cranworth.  — For  that  very  reason,  I  think,  we  ought  not 
to  give  any  costs. 

Lord  Brougham.  —  I  think  there  should  be  no  costs. 

First,  second,  third,  and  fourth  interlocutors  reversed;  defers 
ders  below  assoilzied  ;  damages  and  expenses  {if  any)  paid 
under  interlocutors  bdow  to  be  repaid. 

Wilson  V.  Merry  and  Cnnningham. 

L.  B.  1  H.  L.  Sc  326^47  (s.  c.  2  Paterson  Sc.  Ap.  1597,  6  Macphenon  H.  L.  84, 

19  L.  T.  30). 

[326]  Injury  by  a  FeUouhWorhman.  —  Difference  of  Grade.  —  Master^s  Immu- 

mty.  —  His  Duties. 

Per  the  Lord  Chancellor.  -;- 1  do  not  think  the  liability,  or  non-liability, 
of  the  master  to  hb  workmen  can  depend  upon  the  question  whether  the  author 
of  the  accident  is  not,  or  is,  in  any  technical  sense,  the  fellow-workman,  or 
coUaboraieur.  of  the  suflTerer. 

Per  Lord  Colonsay.  —  '*  Fellow- workman  "  and  "  coUaborateur  **  are  not  ex- 
pressions well  suited  to  indicate  the  relation  on  which  the  liability  or  non- 
liability of  a  master  depends,  especially  with  reference  to  the  great  systems  of 
organisation  that  now  exist.  And  these  expressions,  if  taken  in  a  strict  or 
limited  sense,  are  calculated  to  mislead.  The  same  may  be  said  of  such  words 
as  "  foreman,"  or  "  manager."  We  must  look  to  the  functions  the  party  dis- 
charges, and  his  position  in  the  organism  of  the  force  employed,  and  of  which  he 
forms  a  constituent  part.  Nor  is  it  of  any  consequence  that  the  position  he 
occupies  in  such  organism  implies  some  special  authority,  or  duty,  or  charge. 

Per  Lord  Cranworth.  —  Workmen  do  not  cease  to  be  fellow-workmen 
because  they  are  not  all  equal  in  point  of  station  or  authority. 
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Per  Lord  Chelmsford.  —  It  has  certainly  been  held  by  Scotch  Judges  of 
great  eminence  that  the  exoneration  of  a  master  from  liability  for  injury 
*  arising  to  one  feUow-servant  from  the  negligence  of  another  does  not  [*  327] 
take  place  where  the  servant  occasioning  the  injury  is  placed  in  superin- 
tendence, control,  or  authority  over  the  others.    But  the  subsequent  English 
cases  have  clearly  established  that  there  is  no  such  distinction. 

Per  the  Lord  Chancellor.  —  The  master  has  not  contracted  or  undertaken 
to  execute  in  person  the  work  connected  with  his  business.  The  result  of  an  ob- 
ligation on  the  master  personally  to  execute  the  work  connected  with  his  busi- 
ness, in  place  of  being  beneficial,  might  be  disastrous  to  his  servants,  for  the 
master  might  be  incompetent  personally  to  perform  the  work.  At  all  events, 
a  servant  may  choose  for  himself  between  serving  a  master  who  does,  and  a 
master  who  does  not,  attend  in  person  to  his  business.  But  what  the  master  is, 
in  my  opinion,  bound  to  his  servant  to  do,  in  the  event  of  his  not  personally 
superintending  and  directing  the  work,  is  to  select  proper  and  competent  per- 
sons to  do  so,  and  to  furnish  them  with  adequate  materials  and  resources  for  the 
work.  When  he  has  done  this,  he  has,  in  my  opinion,  done  all  that  he  is  bound 
to  do.  And  if  the  persons  so  selected  are  guilty  of  negligence,  this  is  not  the 
negUgence  of  the  master;  and  if  an  accident  occurs  to  a  workman  to-day  in 
consequence  of  the  negligence  of  another  workman,  skilful  and  competent,  who 
was  formerly,  but  is  no  longer  in  the  employment  of  the  master,  the  master  is, 
in  my  opinion,  not  liable,  although  the  two  workmen  cannot  technically  be 
described  as  fellow-workmen. 

Per  Lord  Colonsay.  —  Culpable  negligence  in  supervision,  if  the  master 
takes  the  supervision  on  himself; — or,  where  he  devolves  it  on  others,  the 
heedless  selection  of  unskilful  or  incompetent  persons  for  the  duty,  —  or  the  fiul- 
nre  to  provide  or  supply  the  means  of  providing  proper  machinery  or  materials ; 
—  may  furnish  grounds  of  liability ;  and  there  may  be  other  duties,  varying 
according  to  the  nature  of  the  employment,  wherein,  if  the  master  fails,  he  may 
be  responsible. 

After  a  trial  which  lasted  four  days  in  January,  1867,  Mrs. 
Wilson  recovered  a  verdict  against  Messrs.  Merry  &  Cunningham 
for  the  loss  of  her  son,  who  was  killed  when  engaged  as  a  miner  in 
their  employment ;  —  the  jury  assessing  the  damages  at  XlOO. 

The  counsel  of  Messrs.  Merry  &  Cunningham  took  exceptions 
to  the  Judge's  charge.  One  of  these  was  allowed  by  the  Court  of 
Session,  whose  judgment  of  allowance,  setting  aside  the  verdict, 
and  granting  a  new  trial,  formed  the  subject  of  Mrs.  Wilson's 
appeal  to  the  House. 

The  question,  in  a  word,  was  whether  her  son's  death  had  not 
been  caused  by  the  fault  or  negligence  of  a  fellow-workman,  so  as 
to  free  Messrs.  Merry  &  Cunningham  from  responsibility. 

*  Mr.  Quain,  Q.  C,  Mr.  Strachan,  and  Mr.  Junner  ap-  [*328] 
peared  for  the  appellant. 
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Sir  Eoundell  Palmer,  Q.  C,  Mr.  Young,  and  Mr.  A.  B.  Shand,  for 
the  respondent. 

In  the  following  opinions  the  facts  and  the  arguments  are  fully 
stated. 

The  Lord  Chancellor  (Lord  Cairns)  :  — 
My  Lords,  the  respondents  in  this  case  are  coal  and  iron  masters, 
owning  the  Haughhead  coal-pit,  near  Hamilton,  in  the  County  of 
Lanark.  This  pit  had,  prior  to  the  21st  of  November,  1863,  been 
sunk  to  the  depth  of  ninety-five  fathoms  and  contained  four  seams 
of  coal.  The  upper  seam,  called  the  £11  coal,  had  been  worked  out, 
and  the  respondents  determined  to  work  the  next  underlying  seam, 
called  the  Pyotshaw  coal.  In  order  to  open  this  seam  from  the 
side  of  the  pit,  a  scaffold  was  erected  in  the  pit,  from  and  by  means 
of  which  to  drive  the  level  in  the  Pyotshaw  seam.  This  scaffold 
was  completed  on  Saturday,  the  21st  of  November,  1863.  On  the 
following  Monday,  the  23rd  of  November,  1863,  Robert  Wilson  and 
Henry  Wilson,  sons  of  the  appellant,  were  engaged  by  the  respond- 
ents to  assist  in  driving  this  level ;  and  on  the  24th  of  November 
they  went  to  work.  The  system  of  ventilation  in  the  pit,  before 
the  scaffold  was  placed  there,  was  of  the  usual  kind,  by  downcast 
and  upcast,  and  it  is  not  suggested  that  before  the  platform  was 
erected  the  system  of  ventilation  was  defective  in  any  particular. 
The  platform,  however,  interrupted  the  free  current  or  circulation 
of  air  in  the  pit ;  and  although  it  is  stated  that  apertures  were  left 
in  the  platform  on  the  upcast  side  for  the  return  of  the  air  from 
the  shaft  below,  yet  an  accumulation  of  fire-damp  appears  to  have 
taken  place  underneath  the  platform ;  and  on  the  25th  of  Novem- 
ber, 1863,  while  Henry  Wilson  was  searching  on  the  scaffold  with 
a  light  for  a  wedge  which  was  missing,  the  light  came  in  contact 
with  the  fire-damp  coming  from  beneath  the  scaffold,  and  an 
explosion  took  place,  by  which  the    scaffold  was  blown  up  and 

Henry  Wilson  killed  on  the  spot. 
[*  329]      *  The  present  action  was  raised  by  the  appellant,  as  the 

mother  of  Henry  Wilson,  for  damages  in  consequence  of 
his  death,  and  an  issue  was  appointed  by  the  Lord  Ordinary  for 
the  trial  of  the  cause  in  the  following  terms :  "  Whether,  on  or 
about  the  25th  day  of  November,  1863,  the  deceased  Henry  Wilson, 
miner,  Haughhead,  the  son  of  the  pursuer,  while  engaged  in  the 
employment  of  the  defenders  as  a  miner  in  said  pit,  was  killed  by 
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an  explosion  of  fire-damp  through  the  fault  of  the  defenders,  to 
the  loss,  injury,  and  damage  of  the  pursuer?" 

It  was  not  suggested  that  the  respondents  themselves  took  any 
part  in  the  erection  of  the  platform,  nor  was  any  personal  fault  or 
negligence  of  any  kind  imputed  to  them.  The  general  manager 
of  their  works  in  Lanarkshire  was  Mr.  Jack.  The  manager  of  the 
Haughhead  coal  pit  underneath  Jack  was  John  Neish ;  and  subor- 
dinate to  Neish  was  a  man  named  Bryce,  who  attended  to  the 
underground  operations.  One  Neil  Eobson,  formerly  a  mining 
engineer,  was  a  partner  with  the  respondents,  and  it  was  under 
the  general  direction  of  the  respondents  and  of  Eobson  and  Jack 
that  the  working  of  the  Fyotshaw  seam  was  commenced.  The 
charge  of  sinking  the  pit,  and  making  arrangements  underground  for 
working  it,  was  given  to  Neish.  It  was  proved  at  the  trial,  and,  in- 
deed, not  controverted,  that  Jack  and  Neish  were  competent  persons 
for  the  work  on  which  they  were  engaged ;  selected  by  the  respond- 
ents with  due  care ;  and  furnished  by  the  respondents  with  all 
necessary  materials  and  resources  for  working  in  the  best  manner. 

The  cause  was  tried  on  the  2nd  of  January,  1867,  and  the  three 
following  days,  before  Lord  Ormidale,  and  a  verdict  found  for  the 
appellant,  assessing  damages  at  j£lOO.  Two  exceptions  were  taken 
to  Lord  Ormidale's  directions  to  the  jury ;  the  second  of  which 
was  allowed  by  the  Court  of  Session,  and  a  new  trial  granted.  It  is 
on  this  exception  alone  that  your  Lordships  are  now  called  to  express 
an  opinion,  the  appellant  having  appealed  against  the  interlocutor 
of  the  Court  of  Session  allowing  the  exception,  which  runs  thus :  — 

"  Lord  Ormidale  charged  the  jury ;  —  and,  after  explaining  that 
in  law  the  defenders  were  not  answerable  for  the  consequences  of 
an  accident  which  could  not  have  been  foreseen,  and  by  reason- 
able care  and  caution  prevented,  or  for  the  consequences 
*  of  an  accident  caused  by  deceased's  own  fault,  or  the  fault  [*  330] 
of  a  fellow-workman,  as  Bryce  must  be  held  to  have  been 
in  the  present  instance,  engaged  with  him  in  the  same  common 
employment ;  and  after  also  explaining  the  nature  of  the  obliga- 
tion under  which  employers  lay  of  providing  all  apparatus  and 
machinery  necessary  and  proper  for  the  safety  of  their  workmen, 
proceeded  to  bring  under  their  consideration  the  circumstances 
relating  to  the  ventilation  arrangement  or  system  of  the  pit  in 
question,  distinguishing  betwixt  the  keeping  clear  and  in  good 
working  order  the  ventilation  arrangement  or  system  when  com- 
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pleted,  and  after  the  deceased  came  to  be  engaged  in  the  pit,  and 
defect  or  fault  in  said  arrangement  or  system  itself.  And  in 
reference  to  the  latter,  Lord  Okmidale,  in  the  course  of  his  charge, 
directed  the  jury,  that  *  if  they  were  satisfied  on  the  evidence  that 
the  arrangement  or  system  of  ventilation  in  the  Haughhead  pit  at 
the  time  of  the  accident  in  question  had  been  designed  and  com 
pleted  by  Neish  before  the  deceased  Henry  Wilson  was  engaged 
to  work  in  the  pit,  and  that  the  defenders  had  delegated  to  Neish 
their  whole  power,  authority,  and  duty  in  regard  to  that  matter, 
and  also  in  regard  generally  to  all  the  underground  operations, 
without  control  or  interference  on  their  part,  the  deceased  Henry 
Wilson  and  Neish  did  not  stand  in  the  relation  of  fellow- workmen 
engaged  in  the  same  common  employment,  and  the  defenders  were 
not  on  that  ground  relieved  from  liability  to  the  pursuer  for  the  con- 
sequences of  fault,  if  any  there  was,  on  the  part  of  Neish  in  design- 
ing and  completing  said  arrangement  or  system  of  ventilation.' " 

The  law  applicable  to  cases  of  this  kind  has  of  late  years  come 
frequently  under  consideration,  both  in  this  House  and  in  various 
Courts  of  law  in  England  and  Scotland.  The  cases  up  to  the  year 
1858  are  all  reviewed  in  the  case  of  the  Bartonshill  Coal  Company 
V.  Beid,  decided  by  your  Lordships  (p.  107,  ante,  1  Pat.  Sc.  App. 
785),  3  Macq.  282.  In  that  case  my  noble  and  learned  friend,  Lord 
Cranw^orth,  explained  with  great  clearness  the  difference  between 
the  liability  of  a  master  to  one  of  the  general  public  and  his  lia- 
bility to  a  servant  of  his  own  for  an  injury  occasioned  not  by  the 
personal  neglect  of  the  master  himself,  but  by  the  negligence  of 
some  person  employed  by  him. 

As  to  the  liability  of  the  master  to  the  general  public,  my  noble 
and  learned  friend  expressed  himself  thus :  — 

"  Where  an  injury  is  occasioned  to  any  one  by  the  negligence  of 
another,  if  the  person  injured  seeks  to  charge  with  its  consequences 
any  person  other  than  him  who  actually  caused  the  damage,  it  lies 
on  the  person  injured  to  show  that  the  circumstances  were  such  as 
to  make  some  other  person  responsible.  In  general,  it  is  sufficient 
for  this  purpose  to  show  that  the  person  whose  neglect  caused  the 
injury  was  at  the  time  when  it  was  occasioned  acting  not  on  his 
own  account,  but  in  the  course  of  his  employment  as  a  servant 
in  the  business  of  a  master,  and  that  the  damage  resulted  from 
the  servant  so  employed  not  having  conducted  his  master's 
business  with  due  care.     In  such  a  case  the  maxim   respondeat 
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superior  *  prevails,  and  the  master  is  responsible.  Thus,  [*  331] 
if  a  servant  driving  his  master's  carriage  along  the  high- 
way carelessly  runs  over  a  bystander,  or  if  a  gamekeeper  employed 
to  kill  game  carelessly  fires  at  a  hare  so  as  to  shoot  a  person  pass- 
ing on  the  ground,  or  if  a  workman  employed  by  a  builder  in 
building  a  house  negligently  throws  a  stone  or  brick  from  a 
scaffold,  and  so  hurts  a  passer-by :  in  all  these  cases  (and  instances 
might  be  multiplied  indefinitely)  the  person  injured  has  a  right 
to  treat  the  wrongful  or  careless  act  as  the  act  of  the  master.  Qui 
facit  per  alium  facit  per  se.  If  the  master  himself  had  driven  his 
carriage  improperly,  or  fired  carelessly,  or  negligently  thrown  the 
stone  or  brick,  he  would  have  been  directly  responsible,  and  the 
law  does  not  permit  him  to  escape  liability  because  the  act  com- 
plained of  was  not  done  with  his  own  hand.  He  is  considered  as 
bound  to  guarantee  third  persons  against  all  hurt  arising  from  the 
carelessness  of  himself,  or  of  those  acting  under  his  orders,  in  the 
course  of  his  business.  Third  persons  cannot,  or,  at  all  events, 
may  not,  know  whether  the  particular  injury  complained  of  was 
the  act  of  the  master  or  the  act  of  his  servant  A  person  sustain- 
ing injury  in  any  of  the  modes  I  have  suggested  has  a  right  to 
say :  '  I  was  no  party  to  your  carriage  being  driven  along  the  road, 
to  your  shooting  near  the  public  highway,  or  to  your  being  engaged 
in  building  a  house.  If  you  choose  to  do,  or  cause  to  be  done,  any 
of  these  acts,  it  is  to  you,  and  not  to  your  servants,  I  must  look 
for  redress,  if  mischief  happens  to  me  as  their  consequence.'  A 
large  portion  of  the  ordinary  acts  of  life  are  attended  with  some 
risk  to  third  persons,  and  no  one  has  a  right  to  involve  others  in 
risks  without  their  consent  This  consideration  is  alone  sufficient 
to  justify  the  wisdom  of  the  rule  which  makes  the  person  by 
whom,  or  by  whose  orders,  these  risks  are  incurred  responsible  to 
third  persons  for  any  ill  consequences  resulting  from  want  of  due 
skill  or  caution." 

But  as  to  the  liability  of  the  master  to  his  workmen,  my  noble 
and  learned  friend  thus  expressed  himself :  — 

"  But  do  the  same  principles  apply  to  the  case  of  a  workman 
injured  by  the  want  of  care  of  a  fellow-workman  engaged  together 
in  the  same  work  ?  I  think  not.  When  the  workman  contracts 
to  do  work  of  any  particular  sort,  he  knows,  or  ought  to  know,  to 
what  risk  he  is  exposing  himself :  he  knows,  if  such  be  the  nature 
of  the  risk,  that  want  of  care  on  the  part  of  a  fellow-workman 
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may  be  injurious  or  fatal  to  him,  and  that  against  such  want  of 
care  his  employer  cannot  by  possibility  protect  him.  If  such  want 
of  care  should  occur,  and  evil  is  the  result,  he  cannot  say  that  he 
does  not  know  whether  the  master  or  the  servant  was  to  blame. 
He  knows  that  the  blame  was  wholly  that  of  the  servant  He 
cannot  say  the  master  need  not  have  engaged  in  the  work  at  all, 
for  he  was  party  to  its  being  undertaken.  Principle,  therefore, 
seems  to  me  opposed  to  the  doctrine  that  the  responsibility  of  a 
master  for  the  ill  consequences  of  his  servant's  carelessness  is 
applicable  to  the  demand  made  by  a  fellow-workman  in  respect  of 
evil  resulting  from  the  carelessness  of  a  fellow-workman  when 
engaged  in  a  common  work." 

My  Lords,  I  would  only  add  to  this  statement  of  the  law,  that 
I  do  not  think  the  liability,  or  non-liability,  of  the  master  to  his 

workmen  can  depend  upon  the  question  whether  the 
[*332]  author  of  the  *  accident  is  not,  or  is,  in  any  technical 

sense,  the  fellow-workman,  or  collaboraieur,  of  the  sufferer. 
In  the  majority  of  cases  in  which  accidents  have  occurred  the 
negligence  has,  no  doubt,  been  the  negligence  of  a  fellow- workman ; 
but  the  case  of  the  fellow-workman  appears  to  me  to  be  an 
example  of  the  rule,  and  not  the  rule  itself.  The  rule,  as  I  think, 
must  stand  upon  higher  and  broader  grounds.  As  is  said  by  a 
distinguished  jurist :  Exempla  non  restringtmt  regtUam,  sed  loquun" 
tur  de  casibua  crebrtorihis  {Donnellus  de  Jure  Civ,  L  9,  c.  2,  n). 
The  master  is  not,  and  cannot  be,  liable  to  his  servant  unless  there 
be  negligence  on  the  part  of  the  master  in  that  in  which  he,  the 
master,  has  contracted  or  undertaken  with  his  servant  to  do.  The 
master  has  not  contracted  or  undertaken  to  execute  in  person  the 
work  connected  with  his  business.  The  result  of  an  obligation  on 
the  master  personally  to  execute  the  work  connected  with  his 
business,  in  place  of  being  beneficial,  might  be  disastrous  to  his 
servants,  for  the  master  might  be  incompetent  personally  to  per- 
form the  work.  At  all  events,  a  servant  may  choose  for  himself 
between  serving  a  master  who  does,  and  a  master  who  does  not, 
attend  in  person  to  his  business.  But  what  the  master  is,  in  my 
opinion,  bound  to  his  servant  to  do,  in  the  event  of  his  not 
personally  superintending  and  directing  the  work,  is  to  select 
proper  and  competent  persons  to  do  so,  and  to  furnish  them  with 
adequate  materials  and  resources  for  the  work.  When  he  has 
done  this  he  has,  in  my  opinion,  done  all  that  he  is  bound  to  da 
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And  if  the  persons'  so  selected  are  guilty  of  negligence,  this  is  not 
the  negligence  of  the  master ;  and  if  an  accident  occurs  to  a  work- 
man to-day  in  consequence  of  the  negligence  of  another  workman, 
skilful  and  competent,  who  was  formerly,  but  is  no  longer  in  the 
employment  of  the  master,  the  master  is,  in  my  opinion,  not  liable, 
although  the  two  workmen  cannot  technically  be  described  as 
fellow-workmen.  As  was  said  in  the  case  of  Tarrant  v.  Webb,  25 
L.  J.  (N.  S.)  C.  P.  263,  negligence  cannot  exist  if  the  master  does 
his  best  to  employ  competent  persons ;  he  cannot  warrant  the 
competency  of  his  servants. 

Applying  these  observations  to  the  direction  of  the  learned 
Judge  to  the  jury  in  this  case,  I  think  the  first  error  in  that  direc- 
tion is,  that  it  is  pregnant  with  the  suggestion  to  the  jury 
that  *  if  they  found  the  scaflFold  to  have  been  finished  by  [*  333] 
Neish  before  the  deceased  was  engaged  to  work  in  the  pit, 
a  liability  for  the  accident  was  thrown  upon  the  respondents, 
which  would  not  have  existed  if  the  deceased  had  been  engaged 
before  the  scaffold  was  finished.  This,  my  Lords,  was  calculated, 
as  I  think,  to  mislead,  and  appears  to  have  misled  the  jury. 

But,  my  Lords,  I  think  there  is  another  objection  to  the  charge 
of  the  learned  Judge.  He  asks  the  jury  to  consider  whether  the 
respondents  had  delegated  to  Neish  their  whole  power,  authority, 
and  duty  in  regard  to  the  arrangement  or  system  of  ventilation, 
and  also  in  regard  generally  to  all  the  underground  operations, 
without  control  or  interference  on  their  part. 

My  Lords,  I  think  there  is  nothing  in  the  evidence  which  would 
warrant  a  question  being  left  to  the  jury  in  these  terms.  The 
respondents  had  delegated  no  power,  authority,  or  duty  to  Neish, 
except  in  the  sense  in  which  a  master  who  employs  a  skilled  work- 
man to  superintend  a  portion  of  his  business  delegates  power, 
authority,  and  duty  to  the  workman  for  that  purpose.  It  was 
admitted  that  the  respondents  gave  no  specific  directions  to  Neish 
as  to  the  manner  or  form  in  which  the  scaffold  was  to  be  arranged. 
They  told  him  that  the  Pyotshaw  seam  was  to  be  opened,  and  they 
left  to  him  the  arrangements  underground  for  opening  and  work- 
ing it.  And  the  learned  Judge  ought  not,  as  I  think,  to  have  sug- 
gested to  the  jury  that  this  could  be  viewed  in  any  other  light 
than  as  the  ordinary  employment  by  the  respondents  of  a  sub- 
manager  or  foreman.  I  think  the  learned  Judge  ought  to  have 
told  the  jury  that  if  they  were  of  opinion  that  the  respondents 
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exercised  due  care  in  selecting  proper  and  competent  persons  for 
the  work,  and  furnished  them  with  suitable  means  and  resouroes 
to  accomplish  the  work,  the  respondents  were  not  liable  to  the 
appellant  for  the  consequences  of  the  accident 

An  argument  was  addressed  to  your  Lordships  founded  on  the 
23  &  24  Vict,  c  151,  under  which  the  appellant  contends  that  the 
respondents  were  absolutely  bound  by  statute  to  have  an  adequate 
amount  of  veatUation  in  the  pit,  and  that  they  were  liable  as  for  a 
breach  of  this  statutory  duty.  It  is  sufficient,  my  Lords,  to  say 
that  no  such  question  is  raised  on  this  exception,  nor  was 
[*  334]  the  *  learned  Judge  asked  to  give  any  direction  to  the  jury 
on  this  score.  Your  Lordships  will  probably  not  express 
any  opinion  as  to  whether  in  some  other  stage  of  this  action  such 
an  argument  may,  or  may  not,  be  maintained ;  and  I  only  notice  it 
at  present  in  order  to  show  that  it  has  not  been  overlooked. 

On  the  whole,  I  must  advise  your  Lordships  to  dismiss  this 
appeal  with  costs. 

Lord  Cranwobth  :  — 

My  Lords,  the  direction  of  the  learned  Judge  complained  of  has 
been  so  fully  stated  by  my  noble  and  learned  friend  that  I  need 
not  repeat  it  at  lengtL  The  substance  of  it  was,  that  if  the  sys- 
tem of  ventilation  had  been  completed  by  Neish  before  Wilson  was 
engaged  to  work  in  the  pit,  and  if  the  owners  had  delegated  to 
him  all  their  power  and  authority  as  to  the  underground  operations, 
then  he  and  Wilson  were  not  fellow-workmen.  This  was  clearly 
wrong.  Workmen  do  not  cease  to  be  fellow-workmen  because 
they  are  not  all  equal  in  point  of  station  or  authority.  A  gang  of 
labourers  employed  in  making  an  excavation  and  their  captain, 
whose  directions  the  labourers  are  bound  to  follow,  are  all  fellow- 
labourers  under  a  common  master,  as  has  been  more  than  once 
decided  in  England,  and  on  this  subject  there  is  no  difiference  be- 
tween the  laws  of  England  and  Scotland.  Nor  does  it  make  any 
difference  that  the  scaffolding,  the  imperfection  of  which  is  assumed 
to  have  caused  the  accident,  had  been  all  set  up  by  Keish  before 
Wilson  began  to  be  employed.  In  order  effectually  to  carry  on 
the  work  it  was  necessary  that  a  scaffolding  should  be  fixed  under 
the  superintendence  of  an  underground  manager,  and  when  so 
fixed  it  was  necessary  that  workmen  should  be  employed  at  it  in 
excavating  the  mine  under  similar  superintendence.     That  Keish 


R.  C.  VOL.  XIX.]      SECT.  III.  —  EMPLOYER'S  LIABILITT.  141 

Eo.  S8.  —  Wilfon  y.  Iteiy  and  OnimiiifliaTn,  L.  B.  1  E.  L.  So.  834,  8S5. 

was  a  person  competent  to  perform  the  duties  Of  such  underground 
manager  was  not  a  matter  in  dispute.  He  caused  the  scaffold  to 
be  prepared  and  fixed,  and  when  that  had  been  done  Wilson  began 
to  work  under  him  as  manager.  They  thus  clearly  became  fellow- 
workmen,  and  the  circumstance  that  a  part  of  the  duties  of  Neish 
had  been  completed  before  Wilson  began  to  work  cannot  be  ma- 
terial If,  indeed,  the  owners  had  failed  to  take  reasonable  care  in 
causing  the  scaffold  to  be  erected  the  case  would  have 
been  different,  *  but  of  this  there  is  no  evidence.  It  cer-  [*  335] 
tainly  was  not  incumbent  on  them  personally  to  fix  the 
scaffold.  They  discharged  their  duty  when  they  procured  the 
services  of  a  competent  underground  manager ;  and  whether  Wil- 
son began  to  work  with,  or  under,  Neish  before  or  after  he  had 
prepared  the  scaffold  was  a  matter  of  no  importance.  From  the 
time  when  he  began  to  work  he  was  a  fellow-workman  with  him. 
The  direction  given  by  the  learned  Judge  at  the  trial  was  certainly 
wrong,  and  the  interlocutor  granting  a  new  trial  was  therefore 
right. 

It  is  not  necessary  that  we  should  say  what  direction  the 
learned  Judge  ought  to  have  given,  but  I  have  no  difiiculty  in 
saying  that  he  ought  to  have  charged  the  jury  to  the  effect  that 
Neish  and  the  deceased  were,  according  to  the  evidence,  fellow- 
workmen,  and  that  the  defenders  were  not  liable  if  they,  the  jury, 
were  of  opinion  that  Neish  was  a  properly  skilled  workman  to  act 
as  underground  manager,  even  if  there  were  defects  in  the  scaffold- 
ing which  caused  the  accident 

I  have  purposely  abstained  from  any  reference  to  the  statute 
23  &  24  Vict,  a  151,  as  the  applicability  of  that  statute  to  the 
facts  of  the  present  case  does  not  arise  on  the  present  exception. 
I  have  considered  the  direction  which  ought  to  have  been  given  as 
if  no  such  statute  existed. 

Lord  Chelmsford  :  — 

My  Lords,  the  only  question  which  your  Lordships  are  called 
upon  to  determine  in  the  present  appeal  is,  whether  the  second  of 
the  exceptions  made  to  the  direction  of  the  learned  Judge  at  the 
trial  of  the  cause  is  good  or  not  ? 

The  consideration  of  the  direction  which  the  counsel  for  the 
defenders  asked  from  the  Judge  is  not  absolutely  necessary,  be- 
cause the  Court  of  Session  did  not  deal  with  the  exception  to  the 
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Judge's  refusal  to  give  this  direction  ;  but  the  case  cannot,  in  my 
opinion,  be  satisfactorily  disposed  of  without  some  reference  to  the 
mode  in  which  the  questions  ought  to  have  been  submitted  to  the 
jury. 

The  direction  to  which  the  second  exception  applies  made  the 
whole  case  turn  upon  the  question,  whether  Neish  and  the  de- 
ceased were  fellow-workmen  engaged  in  the  same  common 
[*  336]  employment,  *  which  the  Judge  told  the  jury  they  could 
not  be,  "  if  they  were  satisfied  on  the  evidence  that  the 
arrangement  or  system  of  ventilation  in  the  Haughhead  pit  at  the 
time  of  the  accident  had  been  designed  and  completed  by  Neish 
before  the  deceased  was  engaged  to  work  in  the  pit,  and  that  the 
defenders  had  delegated  to  Neish  their  whole  power,  authority, 
and  duty  in  regard  to  that  matter,  and  also  in  regard  generally  to 
all  the  underground  operations,  without  control  or  interference  on 
their  part. " 

That  the  ventilation  was  faulty  at  the  time  of  the  accident  there 
can  be  no  doubt,  nor  that  Neish  had  the  superintendence  and 
direction  of  all  the  operations  in  the  pit,  and  therefore  for  the 
Judge  to  make  the  completion  of  the  system  of  ventilation  before 
the  deceased  was  engaged  to  work  in  the  mine,  and  the  uncontrolled 
power  and  authority  of  Neish,  the  tests  to  determine  whether  he 
and  the  deceased  were  fellow-workmen,  upon  which  the  pursuer's 
right  to  recover  was  made  to  depend,  amounted  to  a  direction  to 
the  jury  to  find  a  verdict  for  him. 

Although  the  learned  Judge,  in  the  course  of  his  summing  up, 
distinguished  "  between  keeping  clear  and  in  good  working  order 
the  ventilation  arrangement  or  system  when  completed,  and  a 
defect  or  fault  in  the  arrangement  or  system  itself,"  yet  he  does 
not  appear  to  have  left  it  to  the  jury  to  decide  whether  the  acci- 
dent occurred  through  faulty  ventilation,  or  through  casual  obstruc- 
tion in  the  ventilation,  the  latter  of  which  appears  from  the  e\a- 
dence  to  be  more  likely  to  have  been  the  case.  But,  supposing  it 
to  have  been  quite  clear  that  the  ventilation  itself  was  defective, 
yet,  if  it  occurred  in  the  course  of  the  operations  in  the  pit,  it 
ought  to  have  been  distinguished  from  that  "  system  of  ventilation 
and  putting  the  mine  into  a  safe  and  proper  condition  for  working," 
which,  according  to  the  opinion  of  the  Lord  Justice  Clerk,  in 
Dixon  V.  Ranken,  14  Dunlop,  420,  "  it  was  the  duty  of  the  master 
for  whose  benefit  the  work  is  being  carried  on  to  provide."     In  the 
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course  of  working  the  Haughhead  pit  it  became  necessary  to  ar- 
range a  system  of  what,  for  distinction's  sake,  I  may  call  local 
ventilation.  This  must  be  considered  as  part  of  the  mining  opera- 
tions, and  therefore,  even  if  the  accident  happened  in  consequence 
of  the  scaflFold  in  the  Pyotshaw  seam  having,  under  Neish's 
orders,  been  constructed  so  as  to  *  obstruct  the  necessary  [*  337] 
ventilation,  it  would  have  been  the  result  of  negligence  in 
the  course  of  working  the  mine ;  and  if  Neish  and  the  deceased 
were  fellow-workmen,  it  would  have  been  one  of  the  risks  incident 
to  the  employment  in  which  the  deceased  was  engaged. 

Lord  Ormidale  directed  the  jury  that  Neish  and  the  deceased 
could  not  be  fellow-workmen  if  the  system  of  ventilation  in  the 
pit  had  been  completed  by  Neish  before  the  deceased  was  engaged 
to  work  in  the  mine.  There  is  a  little  want  of  accuracy  here  in 
the  learned  Judge's  language.  If  the  negligence  imputed  to  Neish 
is  to  be  taken  to  have  occurred  at  the  time  of  the  completion  of 
the  system  of  ventilation,  the  deceased  could  not  have  then  stood 
in  the  relation  of  fellow-workman,  for  he  was  not  a  workman  at 
all.  I  suppose  the  learned  Judge  meant  to  tell  the  jury  that  if  the 
negligence  which  occasioned  the  accident  was  finished  and  com- 
pleted before  the  deceased  entered  the  service,  the  question  of 
fellow-workmen  did  not  arise.  But,  assuming  this  to  have  been 
the  direction,  it  was  open  to  exception.  If  the  platform  in  the 
Pyotshaw  seam  was  originally  of  improper  construction  for  the 
purpose  of  ventilation,  there  was  undoubtedly  a  complete  act  of 
negligence  on  the  part  of  Neish  at  the  moment  of  its  erection.  But 
as  he  was  bound  to  take  care  that  sufficient  ventilation  was  main- 
tained during  the  whole  time  of  the  workings,  as  long  as  he  omitted 
to  do  so  he  was  guilty  of  negligence,  which  continued  down  to  the 
time  of  the  occurrence  of  the  accident  It  was  therefore  incorrect 
on  the  part  of  the  learned  Judge  to  confine  the  act  of  negligence 
to  the  one  period  of  the  completion  of  the  system  of  ventilation, 
and  thereby  to  conclude  the  question  as  to  Neish  and  the  deceased 
being  fellow-workmen  when  the  accident  happened. 

But  the  learned  Judge  put  another  question  to  the  jury  (whether 
in  combination  with  the  previous  one,  or  independently  of  it,  does 
not  clearly  appear),  which,  if  found  by  the  jury,  would,  in  his 
opinion,  have  prevented  Neish  and  the  deceased  from  being  fellow- 
workmen.  That  question  was,  whether  the  defenders  had  dele- 
gated to  Neish  their  whole  power,  authority,  and  duty  in  regard  to 
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the  arrangement  or  system  of  ventilation,  and  also  generally  in 
regard  to  all  the  underground  operations,  without  control  or  inter- 
ference on  their  part  The  words  "  delegated,"  and  "  with- 
[*  338]  out  interference  *  or  control,"  are  ambiguous,  or,  at  all 
events,  misleading  expressions.  Every  master  may  be  said 
to  delegate  to  his  servant  the  power,  authority,  and  duty  of  his 
particular  department  in  the  service,  without  his  interference  and 
control,  and  yet  he  would  be  responsible  to  third  persons  for  the 
consequences  arising  from  the  negligence  of  that  servant  in  the 
performance  of  the  duties  so  intrusted  to  him.  What  the  learned 
Judge  meant  to  tell  the  jury  was,  that  if  Neish  "tad  the  complete 
power  of  engaging  and  dismissing  workmen  as  he  pleased,  and  the 
ventilation  process  was  entirely  left  to  him  without  the  direction 
or  control  of  the  defenders,  he  was  a  superintendent,  and  not  a 
fellow-workman  with  the  deceased." 

But  if  the  learned  Judge  had  so  directed  the  jury,  it  would,  in 
my  opinion,  have  been  a  misdirection.  It  has  certainly  been  held 
by  Scotch  Judges  of  great  eminence  that  the  exoneration  of  a 
master  from  liability  for  injury  arising  to  one  fellow-servant  from 
the  negligence  of  another  does  not  take  place  where  the  servant 
occasioning  the  injury  is  placed  in  superintendence,  control,  or 
authority  over  the  others.  In  the  case  of  M'Avley  v.  Brorvnlie,  22 
Dunlop,  975,  Lord  Deas  said :  "  I  think  that  the  foreman  was  the 
master's  representative,  delegated  to  act  for  him  in  his  absence, 
with  power  to  give  all  the  orders  which  he  could  have  given ;  and 
that  when  the  master  so  delegates  his  powers  and  duties  in  matters 
affecting  life  and  limb,  he  must  be  responsible  for  the  acts  and 
omissions  of  representatives  equally  with  his  own."  And  in  Som- 
erville  v.  Oray  &  Co,,  1  MTherson,  768,  the  Lord  Pkesident  said : 
"  I  think  there  is  room  for  a  distinction  among  different  classes  of 
servants  acting  under  the  same  master,  and  I  do  not  think  that 
the  House  of  Lords,  or  the  Courts  of  England,  have  ever  held 
expressly  that  there  is  not.  The  difl&culty  is  where  to  draw  the 
line  of  distinction." 

But  subsequent  cases  in  England  have  clearly  established  that 
there  is  no  distinction  as  to  the  exemption  of  a  common  employer 
from  liability  to  answer  for  an  injury  to  one  of  his  workmen  from 
the  n^Ugence  of  another  in  the  same  employment,  in  consequence 
of  their  being  workmen  of  different  classes.  It  is  only  neces- 
sary to  refer  for  this  point  to  Wigmore  v.  Jay,  5  Ex.  354,  QaU 
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[*  339]  lagher  v.  Piper,  16  C.  B.  (N.  S.)  669,  *  and  especially  to 
Feltham  v.  England,  L  R  2  Q.  B.  33,  where  the  Court 
said :  "  We  think  that  the  foreman  was  not,  in  the  sense  contended 
for,  the  representative  of  the  master.  The  master  still  retained 
the  control  of  the  establishment,  and  there  was  nothing  to  show 
that  the  foreman  or  manager  was  other  than  a  fellow-seryant  of  the 
plaintiff,  although  he  was  a  servant  having  greater  authority."  As 
was  said  by  Mr.  Justice  Willes,  in  Gallagher  v.  Piper,  16  C.  B. 
(N.  S.)  669,  "  a  foreman  is  a  servant  as  much  as  the  other  servants 
whose  work  he  superintends."  And  he  added:  "We  think  this 
case  ranges  itself  with  a  great  number  of  cases,  by  which  it  must 
be  considered  as  conclusively  settled  that  one  fellow-servant  cannot 
recover  for  injuries  sustained  in  their  common  employment  by  the 
negligence  of  a  fellow-servant,  unless  such  fellow-servant  is  shown 
to  be  either  an  unfit  or  improper  person  for  the  purpose." 

The  learned  counsel  for  the  appellants,  upon  the  argument  at 
your  Lordships'  bar,  laid  an  entirely  new  ground  in  support  of  the 
verdict  founded  upon  the  provisions  of  the  Act  of  Parliament  of 
the  23  &  24  Vict.  c.  151,  for  the  regulation  and  inspection  of  mines. 
Although  the  point  was  not  made  at  the  trial,  and  is  not  involved 
in  the  exception  to  which  the  interlocutor  appealed  from  applies, 
yet  as  it  is  within  the  terms  of  the  issue  upon  which  a  new  trial 
may  take  place,  it  seems  to  me,  notwithstanding  the  suggestion  of  my 
noble  and  learned  friend  on  the  woolsack,  to  deserve  some  notice. 

By  the  10th  section  of  the  statute  in  question,  certain  general 
rules  are  to  be  observed  in  every  coal  mine  or  colliery  by  the  owner 
or  agent  thereof,  and  amongst  them  "  an  adequate  amount  of  ven- 
tilation is  to  be  constantly  produced  in  all  coal  mines  or  collieries, 
to  dilute  and  render  .harmless  noxious  gases  to  such  an  extent  that 
the  working  places  of  the  pits,  levels,  and  workings,  &c.,  shall, 
under  ordinary  circumstances,  be  in  a  fit  state  for  working  therein." 
And  by  the  22nd  section,  if  any  of  the  rules  are  neglected  or  wil- 
fully violated  by  the  owner  or  agent  of  the  mine,  such  person  shall 
be  liable  to  a  penalty  of  £20.  It  is  argued  that  as  the  statute  has 
imposed  upon  the  owner  the  duty  of  providing  proper  ventilation, 
a  failure  in  this  respect  (no  matter  to  whom  attributable)  renders 
the  owner  responsible  for  the  consequences. 

*  In  support  of  this  proposition  the  learned  counsel  cited  [*  340] 
the  case  of  Couch  v.  Sted,  3  E.  &  B.  402,  which  was  an 
action  by  a  seaman  against  a  shipowner  for  neglecting  to  keep  a 
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proper  supply  of  medicines  on  board  the  vessel,  whereby  the 
plaintiffs  health  suffered.  Upon  demurrer  it  was  held  that  al- 
though the  statute  7  &  8  Vict.  c.  112,  s.  18,  makes  it  the  duty  (rf 
the  shipowner  to  have  medicines  on  board,  and  imposes  a  penalty 
for  a  breach  of  that  duty,  recoverable  by  a  common  informer,  a 
seaman  sustaining  a  private  injury  for  the  breach  of  that  statutable 
duty  was  entitled  to  maintain  an  action  to  recover  damages.  In 
this  case  there  was  no  question  as  to  the  liability  of  the  shipowner, 
the  decision  being  merely  that  a  person  suffering  damage  from  an 
omission  of  a  duty  was  not  deprived  of  his  remedy  because  the 
Legislature  had  attached  a  penalty  to  such  omission. 

But  the  case  of  Grej/  and  Wife  v.  Pidlen  and  Hubble^  &  B.  &  S. 
970,  which  was  also  cited  upon  the  point,  has  a  more  direct  appli- 
cation. By  the  110th  section  of  the  Metropolis  Local  Management 
Act  (18  &  19  Vict.  c.  120),  whenever  it  is  necessary  for  any 
person  to  bteak  up  or  open  the  pavement,  &c.,  of  any  street,  he  is 
with  all  convenient  speed  to  complete  the  work  and  make  good 
the  pavement,  and  in  the  mean  time  to  fence  and  guard  the  place, 
and  light  it  during  the  night ;  and  by  sect.  1 11,  if  he  fail  in  any  of 
these  respects  he  is  to  forfeit  £5,  and  a  further  sum  of  40«.  for 
every  day  during  which  the  offence  continues.  The  defendant 
PuUen  employed  the  other  defendant  Hubble  as  a  contractor  to 
make  a  drain  from  his  premises  across  a  public  footpath.  The 
female  plaintiff,  passing  along  the  footpath  at  night,  fell  into  a  hole 
or  trench  over  the  drain,  and  sustained  injury.  Mr.  Justice  Black- 
burn, who  tried  the  cause,  held  that  there  was  no  evidence  to  go 
to  the  jury  that  Hubble  had  acted  as  the  servant  of  Pullen,  but  as 
a  contractor  for  the  work,  and  that  Pullen  was  not  within  the  scope 
of  the  above-mentioned  sections  of  the  Metropolis  Local  Manage- 
ment Act,  so  as  to  be  responsible  for  the  performance  of  the  work. 
A  verdict  was  found  against  Hubble,  with  £65  damages;  the 
Judge  directing  a  verdict  to  be  entered  for  the  defendant  Pullen, 
i^serving  leave  to  move  to  enter  the  verdict  against  him  also. 

Upon  this  motion  being  made,  the  Court  of  Queen's  Bench 
[*  341]  unanimously  *  refused  the  rule,  holding  that  the  statute 

did  not  take  the  case  out  of  the  common  doctrine,  that  if 
a  person  in  the  exercise  of  a  right  employs  a  contractor  to  do  work, 
and  the  contractor  is  guilty  of  negligence  in  doing  it,  from  which 
damage  results,  he,  and  not  the  employer,  is  liable.  The  Court  of 
Exchequer  Chamber,  however,  overruled   the  Court  of  Queen's 
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Bench,  and  held  that  PuUen  waa  liable  to  the  plaintiff  for  the 
injury,  upon  the  ground  that  "a  duty  was  implied  in  the  grant  of 
a  power  to  open  the  drain  in  the  highway  in  sect.  79  of  the  Act, 
and  was  expressed  in  sect.  110,  and  that  the  statutable  duty  was 
created  absolutely,  and  not  by  sect  111,  imposing  a  penalty,  to  be 
enforced  solely  by  enforcing  the  penalty.  And  that  the  penalty 
imposing  by  section  111  was  a  cumulative  remedy." 

I  must  confess  that  this  reasoning  is  not  at  all  satisfoctary  to  my 
mind.  The  statutable  duty  is,  no  doubt,  created  absolutely  for  the 
purposes  of  the  Act ;  but  it  is  a  duty  which,  if  unperformed^  can 
only  be  enforced  by  the  penalty ;  and  this  for  the  protection  of  the 
public  is  to  be  recovered  against  the  owner  or  occupier  who  causes 
the  work  to  be  done.  If  an  individual  sustains  an  injury  in  con- 
sequence of  the  work  being  imperfectly  or  improperly  performed,  a 
civil  liabUity  is  not  imposed  upon  the  owner,  if  without  the  statu- 
table obligation  he  would  not  have  been  liable.  The  remedy  is, 
in  one  sense,  cxunulative,  because  the  imposition  of  the  penalty  by 
statute  does  not  take  away  the  civil  remedy ;  but  the  two  proceed- 
ings have  totally  different  objects  —  the  one  to  punish  an  offence, 
the  other  to  redress  an  injury.  For  the  sake  of  the  public  it  may 
be  right  to  make  a  person  liable  for  acta  which  another  has  done 
on  his  account ;  but  it  would  be  a  violation  of  principle  to  make 
him  civilly  responsible  for  such  acts  where  he  is  in  no  l^al  sense 
a  principal  or  master  of  the  person  doing  them. 

I  think,  therefore,  that  the  statute  of  the  23  &  24  Vict.  c.  151, 
cannot  have  the  effect  of'  giving  to  the  pursuer  a  right  of  action 
which  she  would  not  have  had  without  it,  and  that  the  defence  of 
the  deceased  being  a  fellow-workman  with  Neish  is  open  to  the 
defenders  notwithstanding  the  statute. 

The  interlocutor  appealed  from  ought,  in  my  opinion,  to  be 
affirmed. 

•Lord  Colonsay: —  [•842] 

My  Lords,  I  am  of  opinion  that  the  respondents  h^d  good 
ground  for  exception  to  the  charge  of  the  learned  Judge  who  tried 
the  case ;  and  that  the  exception  taken  by  them  was  rightly  sus- 
tained by  the  Court.  The  charge  must  be  read  with  reference  to 
the  case  in  which  it  was  delivered.  The  part  of  it  excepted  to  was 
not  a  mere  abstract  proposition  in  law.  It  contained,  as  the 
charge  in  such  a  case  generally  ought  to  contain,  an  explanation 
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to  the  jury  of  what,  in  the  estimation  of  the  Judge,  were  the  car- 
dinal points  in  the  case  to  which  their  attention  ought  to  be 
mainly  directed,  and  his  view  of  the  law  applicable  thereto.  But 
in  doing  so  the  points  should  be  stated  without  the  admixture  of 
elements  either  not  properly  within  the  case  disclosed,  or  so  little 
within  it  that  they  ought  not  to  be  considered — and  without 
ignoring  elements  properly  within  the  case,  and  to  which  the 
minds  of  the  jury  ought  to  be  directed.  Ambiguous  or  equivocal 
expressions,  whereby  the  jury  may  unconsciously  be  misled,  ought, 
of  course,  to  be  avoided  as  far  as  possible. 

The  cause  of  death  was  an  explosion  of  fire-damp,  which  blew 
up  a  scaffold  or  platform  whereon  the  deceased  was  working  at  the 
time.  That  occurrence  is  said  to  have  been  occasioned  by  faulty 
construction  of  the  scaffold,  inasmuch  as  sufficient  provision  was 
not  made  for  the  passage  of  air  upwards.  The  scaffold  had  been 
erected  in  the  shaft  a  few  days  previously  for  a  temporary  pur- 
pose. It  was  no  part  of  the  general  arrangement  or  system  of 
ventilation  of  the  pit ;  but  it  was  calculated  to  obstruct  temporarily, 
to  a  certain  extent,  the  free  action  of  that  system  of  ventilation, 
which  is  not  alleged  to  have  been  previously  imperfect  The 
purpose  of  the  scaffold  was  to  enable  workmen  to  stand  upon  it 
till  by  lateral  works  in  the  Pyotshaw  seam  they  could  obtain  a 
lodgment  in  that  seam.  The  person  who  ordered  the  erection  of 
the  scaffold  for  that  purpose  was  John  Neish,  the  manager  of  the 
defenders  at  that  pit.  The  persons  who  actually  constructed  the 
scaffold  were  James  Bryce,  the  underground  manager,  and  James 
Wilson,  a  miner.  They  finished  the  operation  on  Saturday.  On 
Monday  the  deceased  and  his  brother  were  engaged  to  work  at  the 
Pyotshaw  seam,  and  were  taken  down  the  pit,  and  shown  where 
they  were  to  work.  On  Tuesday  morning  the  deceased 
[*  343]  began  working.  On  *  Wednesday  morning  he  resumed 
working,  and  his  brother  Robert  joined  him.  On  that  day, 
after  breakfast,  the  explosion  took  place. 

The  case  for  the  pursuer  was  this :  She  maintained  that  it  was 
the  duty  of  the  defenders  to  have  a  proper  system  of  ventilation 
in  their  pit ;  that  they  devolved  that  duty  and  the  whole  charge  of 
the  pit  on  their  manager,  Neish ;  that  Neish  was  in  fault  in  not 
seeing  that  the  ventilation  was  effectually  provided  for;  and  that 
the  defenders,  having  delegated  their  own  powers  and  duties  to 
Neish,  are  responsible  for  his  fault. 
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The  position  of  Neish  in  the  establishment  was  made  a  point  of 
importance.  He  appears  to  have  been  the  manager  of  the  pit  in 
question.  He  had  under  him  Bryce,  who  is  described  as  the 
underground  manager  or  foreman ;  and  he  had  over  him  another 
servant  of  the  company,  Jack,  who  is  described  as  the  general 
manager,  taking  a  general  superintendence  and  management  of 
that  mine  and  other  mines  belonging  to  the  defenders.  Jack  gave 
from  time  to  time  general  instructions  to  Neish  in  regard  to  the 
pit  in  question,  leaving  to  Neish  to  carry  out  the  details  of  the 
working,  and  to  employ  workmen  for  that  purpose,  and  dismiss 
them  at  pleasure. 

Assuming  that  the  injury  was  attributable  to  imperfection  in 
the  construction  of  the  scaffold,  and  that  such  imperfection  was 
owing  to  fault  or  negligence  on  the  part  of  Neish,  the  ques- 
tion came  to  be,  whether  the  defenders  were  responsible  for  his 
fault 

Cases  of  this  class  have  of  late  years  been  frequent,  and  the  law 
applicable  to  them  has  been  much  discussed  in  both  ends  of  the 
island,  and  has  been  considerably  matured  by  those  discussions. 
The  constantly-increasing  scale  on  which  mining  and  manufactur- 
ing establishments  are  conducted,  by  reason  of  new  combinations 
and  applications  of  capital  and  industry,  has  necessarily  called  into 
existence  extended  organisation  for  management  —  more  gradations 
of  servants,  more  separation  or  distribution  of  duties,  more  delega- 
tion of  authority,  and  less  of  personal  presence  or  interference  of 
the  master.  The  same  personal  superintendence  and  supervision 
by  owners  or  masters,  common  and  beneficial  in  some  minor 
establishments,  is  in  many  cases  unattainable,  and,  even  if  attain- 
able, would  not  be  beneficial  The  principles  of  the 
*  law,  however,  have  sufl&cient  elasticity  to  enable  them  to  [*  344] 
be  applied,  notwithstanding  such  progressive  changes  in 
the  manner  of  conducting  business. 

I  hold  it  to  be  quite  clear  that  the  liability  of  a  master  for 
injury  done  by  the  fault  or  negligence  of  his  servant  falls  to  be 
dealt  with  on  different  principles  where  the  sufferer  is  a  stranger, 
and  where  the  sufferer  is  a  fellow-servant  engaged  in  the  same 
common  employment  The  distinction  was  fully  recognised  by 
Lord  Ckanworth,  and  effect  was  given  to  it  by  this  House,  in  the 
case  of  the  Bartonshill  Company.  Whether  the  present  case  does 
or  does  not  belong  to  the  latter  class,  it  certainly  does  not  belong 


150  NEGLIGENCE. 

Vo.  tt.  ^  iniMft  ▼.  Ii0nr  and  OimiriiigfiaiH,  L.X.lH.L.ae.  84(A,8«i. 


to  the  former  class.  The  deceased  was  not  a  stranger ;  he  was,  at 
the  time  he  received  the  injury,  a  workman  in  the  employment  of 
the  defenders^in  their  coal  mine,  Keish  was  also  in  their  employ- 
ment there.  If  it  is  not  alleged  that  there  was  any  personal  fanlt 
or  neglect  on  the  part  of  the  master,  on  what  principle  does 
liability  attach  to  him  ?  Does  such  liability  flow  from  the  nature 
of  the  contract  of  service  under  which  the  deceased  was  working  ? 
I  think  that  there  are  duties  incumbent  on  masters  with  reference 
to  the  safety  of  labourers  in  mines  and  factories,  on  the  fulfilment 
of  which  the  labourers  are  entitled  to  rely,  and  for  the  failure  in 
which  the  master  may  be  responsible.  A  total  neglect  to  provide 
any  system  of  ventilation  for  the  mine  may  be  of  that  character. 
Culpable  negligence  in  supervision,  if  the  master  takes  the  super^ 
vision  on  himself ;  ^**  or,  where  he  devolves  it  on  others,  the  heed- 
less selection  of  unskilful  or  incompetent  persons  for  the  duty, — 
or  the  failure  to  provide  or  supply  the  means  of  providing  proper 
machinery  or  materials ;  —  may  furnish  grounds  of  liability ;  and 
there  may  be  other  duties,  varying  according  to  the  nature  of  the 
employment,  wherein,  if  the  master  fails,  he  may  be  responsible. 
But,  on  the  other  hand,  there  are  risks  incident  to  occupation^ 
more  or  less  hazardous,  and  of  which  the  labourer  who  engages  in 
any  such  occupation  takes  his  chanca  It  is  eminently  so  in 
regard  to  mining  operations.  There  are  perils  of  the  pit  as  well  as 
of  the  other  deep,  and  one  of  those  perils  is  the  risk  of  the  conse* 
quences  that  may,  even  in  the  best  regulated  pits,  result  from  the 
carelessness  or  recklessness,  or  other  fault,  of  one  or  more  of  those 
persons  composing  the  organised  body  engaged  in  working 
[*  845]  the  *  mine.  The  master  does  not  impliedly  insure  the 
workman  against  such  perils. 
Is  the  fault  attributed  to  Neish  one  of  this  last  character?  I 
think  it  must  be  so  regarded,  unless  there  was  something  in  the 
relation  of  Neish  to  the  defenders,  or  to  the  deceased,  which 
deprives  it  of  that  character.  It  is  not  alleged  that  the  general 
system  of  ventilation  of  the  pit,  as  it  had  existed  anterior  to  the 
erection  of  the  scaffold,  was  not  good,  or  that  Neish  was  not  a  fit 
man  to  be  placed  in  the  position  he  occupied.  In  neither  of  these 
respects  was  there  any  fault  or  negligence  on  the  part  of  the 
defenders ;  nor  is  it  alleged  that  in  any  other  respect  there  was 
personal  fault  on  their  part  But  it  is  said  that  Neish  was  not  a 
fellow-workman  of  the  deceased  —  that  he  was  in  some  sense  aud 
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to  some  effect  a  representative  of  the  defenders,  holding  delegated 
powers  from  tbem,  and  that  they  are  therefore  liable. 

Now  I  agree  with  what  has  been  said  as  to  the  terms  ''  fellow- 
workman"  and  **  collaboraUur"  They  are  not  expressions  well 
suited  to  indicate  the  relation  on  which  the  liability  or  non-liability 
of  a  master  depends,  especially  with  reference  to  the  great  systems 
of  organisation  that  now  exist.  And  these  expressions,  if  taken  ii^ 
a  strict  or  limited  sense,  are  calculated  to  mislead.  The  same  may 
be  said  of  such  words  as  "  foreman,"  or  '*  manager."  We  u^ust  look 
to  the  functions  the  party  discharges,  and  his  position  in  the  or- 
ganism of  the  force  employed,  and  of  which  he  forms  a  constituent 
part.  Nor  is  it  of  any  consequence  that  the  position  he  occupies 
in  such  organism  implies  some  special  authority,  or  duty,  or  charge, 
for  that  is  of  the  essence  of  such  organisations,  as,  for  instance,  in 
this  case,  Bryce  is  admitted  to  have  been  within  the  principle  of 
a  fellow-workmau,  although  he  was  foreman  and  underground 
manager,  and  had  the  immediate  charge  of  constructing  the 
scaffold,  and  was  primarily  to  blame  for  its  defects,  if  any ;  Neish 
was  one  step  higher,  and  may  have  been  in  fault  for  not  detecting 
Bryce's  error ;  but  yet  Neish  was  subordinate  to  a  still  higher 
servant.  Jack.  They  were  all  links  in  the  same  chain.  If  the 
master  was  responsible  for  injury  done  to  Wilson  through  the  fault 
of  Neish,  on  the  ground  that,  strictly  speaking ,  they  were  not 
fellow-labourers,  he  would,  on  the  same  ground,  have  been  liable  to 
Neish  for  ipjury  done  to  him  through  the  fault  of  Wilson. 

*  Now  the  direction  of  the  learned  Judge  with  reference  [*  346] 
to  the  circumsU^nees  of  this  case  appears  to  me  to  have 
been  objectionable  for  these  reasons :  First :  It  deals,  apparently, 
with  the  alleged  defect  in  the  scaffold  as  if  it  was  a  defect  in  the 
general  arrangement  or  system  of  ventilation  of  the  pit,  for  which 
in  certain  vIqws  the  defenders  might  be  regarded  as  liable,  whereas 
it  was  a  defect  in  the  construction  of  a  temporary  structure, 
erected  by  order  of  Neish  for  certain  working  operations,  whereby 
the  free  action  of  a  good  system  of  ventilation  was  temporarily 
interfered  with,  which  raised  a  totally  different  question  for  thp 
consideration  of  the  jury  in  reference  to  the  liability  of  the  de- 
fenders for  the  fault  of  Neish.  But  the  distinction  does  not 
appear  to  have  been  adverted  to.  Secondly:  It  suggests  to  the 
jury  that  if  the  faulty  scaffold  was  completed  before  Wilson  entered 
into  the  employ  of  the  defenders,  a  liability  was  imposed  on  the 
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defenders  which  would  not  otherwise  have  existed,  inasmuch  as 
in  that  case  Wilson  and  Neish  could  in  no  view  have  been  fellow- 
workmen  at  the  time  when  the  fault  was  committed  by  Neish. 
But  if  it  was  the  duty  of  Neish  to  provide  for  the  passage  of  air  up- 
wards in  the  shaft,  that  duty  did  not  cease  with  the  erection  of  the 
scaffold,  but  continued  while  the  scaffold  remained,  and  be  was  in 
fault  so  long  as  that  duty  was  not  performed.  It  was  not  merely 
the  erection  of  the  scaffold  on  Saturday,  but  the  maintenance  of  it 
in  a  defective  state  until  Tuesday  morning,  that  caused  the  injury, 
if  it  was  really  caused  by  the  defective  construction  of  the  scaf- 
fold ;  and  consequently  there  was  no  room  for  the  suggested  dis- 
connection of  Wilson  and  Neish  as  fellow-workmen.  Thirdly: 
The  direction  points  the  attention  of  the  jury  to  the  question, 
whether  Wilson  and  Neish  stood  in  the  relation  of  fellow-workmen 
engaged  in  the  same  common  employment,  as  the  test  of  non- 
liability, without  sufficient  explanation  of  what  constituted  that 
relation ;  and,  in  particular,  without  explaining  that  diversity  of 
duties  and  gradation  of  authority  are  not  inconsistent  with  that 
relation,  and  without  referring  to  the  effect  which  might  be  pro- 
duced on  the  liability  of  the  master  by  a  careful  selection  of 
proper  persons  to  take  charge  of  different  departments  in  the 
working  of  the  mine. 

On  the  whole,  I  am  disposed  to  adopt  the  words  of  one  of  the 
learned  Judges  in  the  Court  below,  who  has  said  that  the 
[*  347]  case  had  *  been  "  imperfectly  and  inadequately  stated  by  the 
Judge,  and  so  stated  as  tending  to  mislead  the  jury."  At 
the  same  time  I  am  not  surprised  that  the  learned  Judge  who  tried 
the  case  should  have  been  embarrassed  by  the  rather  unsatisfactory 
and  somewhat  conflicting  state  of  the  authorities  and  decisions 
on  a  branch  of  law  which  has  only  lately  approached  maturity. 

A  point  was  made  on  the  statute  of  the  23  &  24  Vict.  c.  151,  I 
am  not  disposed  to  pronounce  any  opinion  in  reference  to  the  effect 
of  that  statute.  There  may  possibly  be  questions  of  considerable 
nicety  arising  upon  it  It  is  a  public  statute  passed  for  the 
avowed  purpose  of  giving  greater  safety  to  workmen  in  mines  ;  it 
imposed  duties  upon  the  owners  of  mines,  and  a  question  may 
perhaps  be  raised  as  to  whether  workmen  engaging  in  the  service 
of  a  mine  owner  may  not  be  entitled  to  rely  upon  the  due  per- 
formance of  such  duties  as  being  implied  in  the  contract  of  service. 
That  is  a  point  upon  which  I  do  not  wish  to  express  any  opinion, 
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because  the  exception  we  are  now  dealing  with  is  apart  altogether 
from  any  such  question. 

Interlocutor  affirmed,  and  appeal  dismis&ed  with  costs. 

ENGLISH  NOTES. 

The  above  casesi  which  were  briefly  referred  to  in  the  note  to  Nos.  4 
&  5  of  "  Master  and  Servant,"  17  R.  C.  237,  are  here  set  forth  at  length, 
as  being  the  foundation  of  the  rules  of  law  which  have  been  much  dis- 
cussed both  in  England  and  America,  and  to  the  amendment  of  which 
the  statutory  enactments  of  the  various  Employers'  Liability  Acts  in 
England  have  been  directed. 

The  assumption  of  English  law  that  the  risks  of  the  service,  including 
the  negligence  of  a  fellow-servant,  whether  in  the  same  branch  or  grade 
of  servant  or  not,  form  part  of  the  consideration  for  the  wages  earned 
by  the  servant,  has  been  felt  —  whether  by  reason  of  its  being  contrary 
to  fact,  or  by  reason  of  inadvertence  on  the  part  of  workmen  in  making 
their  agreements  —  to  bear  hardly  on  the  workmen;  and  the  Legislature 
has  interfered,  even  to  the  extent  of  restricting  freedom  of  contract. 
How  far  the  existing  statutes  have  succeeded  in  a  final  settlement  re- 
mains to  be  seen. 

The  successive  statutes  which  have  dealt  with  the  question,  in  a  gen- 
eral way,  are  "  The  Employers'  Liability  Act,  1880  "  (43  &  44  Vict, 
c.  42)  and  ''  The  Workmen's  Compensation  Act,  1897  "  (60  &  61  Vict. 
c.  37), 

By  the  former  of  these  Acts  (43  &  44  Vict.  c.  42),  it  was  enacted 
(sect.  1)  that  where  injury  is  caused  to  a  workman  (1)  By  reason  of  any 
defect  in  the  condition  of  the  ways,  works,  machinery,  or  plant  con- 
nected with  or  used  in  the  business  of  the  employer  ;  or  (2)  By  reason 
of  the  negligence  of  any  person  in  the  service  of  the  employer  who  has 
any  superintendence  entrusted  to  him  whilst  in  the  exercise  of  such 
superintendeoce ;  or  (3)  By  reason  of  the  negligence  of  any  person  in 
the  service  of  the  employer  to  whose  orders  or  directions*  the  work- 
man at  the  time  of  the  injury  was  bound  to  conform,  and  did  conform, 
where  such  injury  resulted  from  his  having  so  conformed;  or,  (4)  By 
reason  of  the  act  or  omission  of  any  person  in  the  service  of  the  em- 
ployer done  or  made  in  obedience  to  the  rules  or  bye-laws  of  the 
employer,  or  in  obedience  to  particular  instructions  given  by  any  per- 
son delegated  with  the  authority  of  the  employer  in  that  behalf ;  or 
(6)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  em- 
ployer who  has  the  charge  or  control  of  any  signal,  points,  locomotive 
engine,  or  train  upon  a  railway,  the  workman  or  his  representatives,  or 
the  persons  entitled  in  case  of  his  death,  shall  have  the  same  right 
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of  compensation  against  the  employer  as  if  the  workman  had  not  been 
in  the  service  of  the  employer. 

The  second  section  can  only  (without  risk  of  interpretation)  be  set 
out  verbatim.     It  is  :  — 

''  2.  A  workman  shall  not  be  entitled  under  this  Act  to  any  right  of 
compensation  or  remedy  against  the  employer  in  any  of  the  following 
eases;  that  is  to  say, 

*^  (1,)  Under  sub^seetion  one  of  section  one,  unless   the  defect 
therein  mentioned  arose  from,  or  had  not  been  discovered 
or  remedied  owing  to  the  negligence  of  the  employer, 
or  of  some  person  in  the  service  of  the  employer^  and  en- 
trusted by  him  with  the  duty  of  seeing  that  the  ways, 
works,  machinery,  or  plant  were  in  proper  condition. 
^'(2.)  Under  sub-section  four  of  section  one,  unless  the  injury 
resulted  from  some  impropriety  or  defect  in  the  rules, 
bye-laws,  or  instructions  therein  mentioned;  provided  that 
where  a  rule  or  bye-law  has  been  approved  or  has  been  ac- 
cepted as  a  proper  rule  or  bye-law  by  one  of  Her  Majesty's 
Principal  Secretaries  of  State,  or  by  the  Board  of  Trade, 
or  any  other  department  of  the  (Government,  under  or  by 
virtue  of  any  Act  of  Parliament,  it  shall  not  be  deemed 
for  the  purposes  of  this  Act  to  be  an  improper  or  defec- 
tive rule  or  bye-law. 
*<  (3.)  In  any  case  where  the  workman  knew  of  the  defect  or  neg^ 
ligence  which   caused   his  injury,   and  failed  within  a 
reasonable  time  to  give,  or  cause  to  be  given,  informa- 
tion thereof  to  the  employer  or  some  person  superior  to 
himself  in  the  service  of  the  employer,  unless  he  was  aware 
that  the  employer  or  such  superior  already  knew  of  the 
said  defect  or-  negligence.'' 
By  the  third  section  the  amount  of  compensation  recoverable  under 
the  Act  is  not  to  exceed  three  years'  estimated  earnings.     The  fourth 
section  provided  for  notice  of  action  to  be  given  within  six  weeks  and 
the  action  to  be  commenced  within  six  months  of  the  accident.     By  the 
fifth  section  any  penalty  or  part  of  a  penalty  which  may  have  been 
received  by  the  workman  or  his  representatives  under  any  other  Act 
(e,  g,  under  the  Factory  Acts)  is  to  be  deducted  from  the  compenssr 
tion  under  the  Act.     By  sect.  6  the  action  is  to  be  brought  in  the 
Oounty  Court  (including  SherifPs  Court  in  Scotland). 

The  Act  was  a  tentative  measure,  and  made  in  the  first  instance  to 
continue  in  force  only  (unless  renewed)  until  dlst  December,  1887.  It 
has,  however,  by  Acts  of  the  successive  years  since,  been  continued^  and, 
if  not  further  continued,  will  expire  on  the  dlst  of  December,  1899. 
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The  Workmen's  Compensation  Act,  1897,  came  into  operation  on  the 
Ist  of  July,  1898,  so  that  for  some  time  to  come  at  least  the  two  Acts 
will  be  concurrently  in  operatioa,  The  principal  enactments  of  this 
last  Act  are  as  follows :  -^ 

"  I.  —  (1.)  If  in  any  employment  to  which  this  Act  applies  personal 
injury  by  accident  arising  out  of  and  in  the  course  of  the  employment 
is  caused  to  a  workman,  his  employer  shall,  subject  as  hereinafter  men- 
tioned, be  liable  to  pay  compensation  in  accordance  with  the  First 
Schedule  to  this  Act. 

<'(2.)  Provided  that: ~ 

<<  (a)  The  employer  shall  not  be  liable  under  this  Act  in 
respect  of  any  injury  which  does  not  disable  the 
workman  for  a  period  of  at  least  two  weeks  from 
earning  full  wages  at  the  work  at  which  he  was 
employed ; 
*'  (P)  When  the  injury  was  caused  by  the  negligence  or 
wilful  act  of  the  employer,  or  of  some  person  for 
whose  act  or  default  the  employer  is  responsible, 
nothing  in  this  Act  shall  affect  any  civil  liability 
of  the  employer,  but  in  that  case  the  workman 
may,  at  his  option,  either  claim  compensation 
under  this  Act,  or  take  the  same  proceedings  as 
were  open  to  him  before  the  oommencement  of  this 
Act ;  but  the  employer  shall  not  be  liable  to  pay 
compensation  for  injury  to  a  workman  by  accident 
arising  out  of  and  in  the  course  of  the  employ- 
ment both  independently  of  and  also  under  this 
Act,  and  shall  not  be  liable  to  any  proceedings 
independently  of  this  Act,  except  in  case  of  such 
personal  negligence  or  wilful  act  as  aforesaid  ] 
'<  (c)  If  it  is  proved  that  the  injury  to  a  workman  is 
attributable  to  the  serious  and  wilful  misconduct 
of  that  workman,  any  compensation  claimed  in 
respect  of  that  injury  shall  be  disallowed. 
*^  (3*)  If  any  question  arises  in  any  proceedings  under  this  Act  as 
to  the  liability  to  pay  compensation  under  this  Act  (in- 
cluding any  question  as  to  whether  the  employment  ia 
one  to  which  this  Act  applies),  or  as  to  the  amount  or 
duration  of  compensation  under  this  Act,  the  question, 
if  not  settled  by  agreement,  shall,  subject  to  the  pro- 
visions of  the  First  Schedule  to  this  Act,  be  settled  by 
arbitration,  in  accordance  with  the  Second  Schedule  to 
this  Act 
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'  *  (4.)  If,  within  the  time  hereinafter  in  this  Act  limited  for  tak- 
ing proceedings,  an  action  is  brought  to  recover  damages 
independently  of  this  Act  for  injury  caused  by  any  acci- 
dent, and  it  is  determined  in  such  action  that  the 
injury  is  one  for  which  the  employer  is  not  liable 
in  such  action,  but  that  he  would  have  been  liable  to  pay 
compensation  under  the  provisions  of  this  Act,  the  action 
shall  be  dismissed ;  but  the  Court  in  which  the  action  is 
tried  shall,  if  the  plaintiff  shall  so  choose,  proceed  to 
assess  such  compensation,  and  shall  be  at  liberty  to  de- 
duct from  such  compensation  all  the  costs  which,  in  its 
judgment,  have  been  caused  by  the  plaintiff  bringing 
the  action  instead  of  proceeding  under  this  Act. 

In  any  proceeding  under  this  sub-section,  when  the 
Court  assesses  the  compensation,  it  shall  give  a  certifi- 
cate of  the  compensation  it  has  awarded  and  the  direc- 
tions it  has  given  as  to  the  deduction  for  costs,  and  such 
certificate  shall  have  the  force  and  effect  of  an  award 
under  this  Act. 
'^  (6.)  Nothing  in  this  Act  shall  affect  any  proceeding  for  a  fine 
under  the  enactments  relating  to  mines  or  factories,  or 
the  application  of  any  such  fine ;  but  if  any  such  fine,  or 
any  part  thereof,  has  been  applied  for  the  benefit  of  the 
person  injured,  the  amount  so  applied  shall  be  taken  into 
account  in  estimating  the  compensation  under  this  Act.'' 
There  are  further  enactments  relating  to  (sect.  2)  notice  of  and  limi- 
tation of  time  for  action  ;   (sect.  3)  contracting  out  (which  was  held  to 
be  valid  under  the  Act  of  1880,  Griffitha  v.  Earl  of  Dudley  (1882),  9 
Q.  B.  D.  357,  51  L.  J.  Q.  B.  543, 47  L.  T.  10,  30  W.  R.  797,  but  which, 
under  the  latter  Act,  is  valid  only  if  a  satisfactory  scheme  of  compensa- 
tion or  insurance  has  been  certified,  and  continues  in  operation) ;  (sect.  4) 
liability  of  contractors  for  sub-contractors    (see,  as  to  common  law, 
WiggeU  v.  Fox  (1856),  11  Ex.  832,  25  L.  J.  Ex.  188;  Johnson  v. 
Lindsay  (C.  A.  1889),  23  Q.  B.  D.  508,  58  L.  J.  Q.  B.  581,  38  W.  R. 
119,  reversed  in  House  of  Lords,  1891,  A.  C.  371,  61  L.   J.  Q.  B. 
90,  65  L.  T.  97, 40  W.  R.  405)  with  claim  over  to  indemnity  from  the 
sub-contractor;  (sect.  5)  provisions  as  to  priority  of  claim  for  compensa- 
tion in  case  of  bankruptcy  of  the  employer;   (sect.  6)  indemnity  of 
employer  from  strangers  causing  the  accident.     By  sect.  7,  the  employ- 
ments affected  by  the  Act  are  enumerated  and  defined.     The  employ- 
ments are  those  in  or  about  a  railway y  mine,  quarry,  or  engineering 
worky  and  employment  about  a  building,  under  conditions  specially 
defined.      The  Act  is  (sect.  8)  applicable  to  employments  under  the 
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Crown  with  the  exception  of  persons  in  the  naval  or  military  service  of 
the  Crown.  By  sect.  9,  in  case  of  special  contracts  existing  at  the 
commencement  of  the  Act,  that  such  a  contract  shall  not  he  considered  as 
continuing  after  the  time  when  it  would  have  determined  if  notice  to 
determine  it  had  heen  given  it  at  the  commencement  of  the  Act.  The 
First  Schedule  to  the  Act  limits  the  amounts  of  compensation,  and 
prescrihes  conditions  for  its  ascertainment  and  distribution.  The 
Second  Schedule  prescribes  the  mode  of  proceeding  which  is  in  effect  an 
arbitration  conducted  by  the  County  Court  Judge  or  by  an  arbitrator 
appointed  by  him  (if  not  otherwise  agreed  upon).  The  decisions  of  the 
County  Court  Judge  in  point  of  law  are  (subject  to  certain  conditions) 
open  to  an  appeal. 

It  is  unnecessary,  for  English  purposes,  to  refer  more  at  length  than 
has  been  already  done,  to  the  crowd  of  eases  decided  at  common  law. 
The  decision  of  the  House  of  Lords,  however,  in  Membery  v.  Great 
Western  Railway  Co.  (1889),  14  App.  Cas.  179,  68  L.  J.  Q.  B.  663, 
61  L.  T.  666,  38  W.  B.  146,  may  be  cited  as  to  some  extent  differing 
in  its  circumstances  from  the  ordinary  cases  between  master  and  servant. 
A  contractor  agreed  with  the  respondents  to  shunt  trucks  for  them. 
The  contractor  was  to  supply  men  and  horses  for  the  purpose,  and  the 
respondents  were  to  supply  boys  to  assist,  when  they  could  be  spared 
from  other  work ;  when  boys  could  not  be  spared,  the  shunting  was  to 
be  done  without  assistance.  The  appellant  was  a  servant  of  the  con- 
tractor employed  in  the  shunting,  which  he  had  performed  for  several 
years,  sometimes  with,  sometimes  without  assistance.  To  shunt  with- 
out assistance  is  a  dangerous  operation,  and  the  appellant  was  aware  of 
the  danger.  The  appellant  on  one  occasion,  being  unable  to  obtain  a  boy, 
received  injuries  while  shunting,  without  negligence  on  his  part.  The 
case  of  the  plaintiff  had  been  rested  before  the  jury,  and  maintained 
before  the  Court  of  Appeal,  on  the  ground  that  the  defendants  were 
bound  by  their  contract  to  supply  aboy ;  but  this  position  was  abandoned. 
In  the  argument  before  the  House,  the  case  was  put  on  the  ground  that 
the  company  having  invited  the  plaintiff  on  their  premises  were  bound, 
apart  from  their  contract,  to  take  due  precautions  for  his  safety,  includ- 
ing the  assistance  of  a  boy.  The  Lords  present  (Lord  Halsbury, 
L.  C,  Lord  Bramwell,  Lord  Fitzgerald,  Lord  Herschell,  and  Lord 
Macnaohten),  all  held  that  the  appeal  should  be  dismissed.  Lord 
Halsbury  and  Lord  Bramwbll,  on  the  ground  that  the  plaintiff  had 
encountered  a  known  risk,  and  that  the  maxim  volenti  nonfit  injuria 
applied;  Lord  Herschell,  on  the  ground  that  the  only  duty  of  the 
company  to  the  plaintiff  was  to  take  care  that  their  plant  was  not  in  a 
dangerous  condition;  Lord  Fitzgerald,  because  the  ground  on  which 
the  case  had  been  rested  before  the  jury  and  the  Court  of  Appeal  had 
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been  abandoned ;  and  Lord  MACNAOHrBN,  expressing  his  ooncurrence 
with  the  result  without  giving  his  reasons. 

In  Johnson  v.  Lindsay,  1891,  A.  C.  371,  61  L.  J.  Q.  B.  90,  66  L.  T. 
97,  40  W.  E,  405,  it  was  held  by  the  House  of  Lords  (repudiating 
the  doctrine  supposed  to  have  been  established  by  Wiggett  v.  Fox^  11 
Ex.  832,  25  L.  J.  Ex.  188),  t^at  in  an  action  to  recover  damages  for 
injury  caused  by  the  negligence  of  the  defendant's  servant,  the  defence 
of  common  employment  is  not  applicable  unless  the  injured  person  and 
the  servant  whose  negligence  caused  the  injury  were  not  only  engaged 
in  a  common  employment,  but  were  in  the  service  of  the  same  master. 
This  decision  was  followed  by  the  judicial  committee  in  Cameron  v. 
Nystrom  (an  appeal  from  New  Zealand),  1893,  A.  C.  308,  where  the 
plaintiff,  a  seaman  in  the  employ  of  the  master  of  the  ship,  was  injured 
by  the  negligence  of  a  servant  of  stevedores  employed  in  the  loading  of 
the  ship.  The  defence  of  common  employment  was  held  not  applicable. 
It  was  again  followed  by  the  Court  of  Session  in  Scotland  in  MeCallum 
V.  N.  B.  Ry,  Co.  (1893),  20  Rettie,  385;  and  in  Cairns  v.  Clyde  Trustees 
(1898),  26  Rettie,  1021. 

It  has  been  held  that,  so  far  as  relates  to  common-law  liability,  the 
captain  and  crew  of  ship  are  fellow-servants  engaged  in  a  common  em- 
ployment, and  therefore  a  seaman  cannot  sue  the  owners  in  respect  of 
injury  by  the  negligence  of  the  master.  Hedley  v.  Finkney  &  Sons' 
Steamship  Co.  (H.  L.),  1894,  A.  C.  222,  63  L.  J.  Q.  B.  419,  70  L.  T. 
630,  42  W.  R.  497,  affirming  (C.  A.)  1892,  1  Q.  B.  68,  61  L.  J, 
Q.  B.  179. 

The  defence  of  common  employment  is  not  a])plicable  in  a  case  where 
injury  has  been  caused  to  a  servant  by  the  breach  of  an  absolute  duty 
imposed  by  a  statute  (such  as  the  Factory  and  Workshop  Act,  1878) 
for  his  protection.  Groves  v.  Lord  Wimhome  (C.  A.),  1898,  2  Q,  B. 
402,  67  L.  J.  Q.  B.  862  (p.  63,  ante). 

Two  important  cases  under  the  Act  of  1880  were  set  forth  as  illustra- 
tions of  a  rule  under  the  title  "  Master  and  Servant "  (17  R.  C.  212  et 
seq.) ;  and  several  more  oases  under  the  same  Act  are  referred  to  in  the 
English  Notes,  17  R.  C.  238. 

It  may  be  useful  to  state  more  particularly  the  point  decided  by  the 
House  of  Lords  in  Smith  v.  Bakery  1891,  A.  C.  325,  60  L.  J.  Q.  B. 
683,  65  L.  T.  467.  The  appellant,  a  workman  in  the  employment  of 
the  respondents,  was  working  in  a  railway  cutting  with  hammer  and 
drills,  when  a  stone,  fastened  by  a  chain  to  another  chain  hanging  from 
a  crane  which  was  being  ''  jibbed  "  over  his  head,  slipped  from  its 
fastenings,  struck,  and  seriously  injured  him.  In  the  County  Court,  the 
jury  found  that  the  machinery  used  for  lifting  the  stone  was  not 
reasonably  fit  for  its  purpose;   that  the  omission  to  supply  special 
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means  of  warning  when  stones  were  being  <' jibbed"  was  a  defect  in 
the  "ways,  works,  machinery,  and  plant,*'  within  the  Employers' 
Liability  Act;  that  the  employers  were  guilty  of  negligence,  and  that 
the  appellant  was  not  guilty  of  contributory  negligence;  and  they 
awarded  £100  damages,  for  which  the  Judge  entered  judgment  for  the 
plaintiff.  The  notice  of  appeal  to  the  Divisional  Court,  and  subse- 
quently to  the  Court  of  Appeal,  was  based  solely  on  the  ground  that 
the  plaintiff  had  voluntarily  undertaken  the  risk,  and  was  therefore 
debarred  from  recovering  damages.  The  Court  of  Appeal  decided  in 
favour  of  the  defendants,  both  on  this  ground  and  also  on  the  ground 
that  there  was  no  evidence  of  negligence.  It  was  held  by  a  majority  of 
the  Lords  present  (Lord  Halsbury,  L.  C,  Lord  Watson,  Lord 
Herschell,  and  Lord  Morris;  Lord  Bramwell  dissenting  on  the 
ground  that  there  was  no  evidence  of  negligence)  that  the  appeal  must 
be  allowed  On  the  ground  that  the  appellant  had  not  voluntarily  under* 
taken  the  risk,  and  that  it  was  not  competent  to  the  House  to  enter 
into  the  question  of  negligence,  as  the  point  was  not  taken  in  the  County 
Court.  The  authoritative  interpretation  of  the  maxim  volenti  non  fit 
injuria  contained  in  the  opinion  of  Lord  Halsbxjry,  Lord  Bramwell^ 
Lord  Watson,  and  Lord  Herschell,  is  expressed  with  clearness 
and  force  by  Lord  Watson,  as  follows  (1891,  A.  C.  355):  *<The 
maxim.  Volenti  non  fit  injuria,  originally  borrowed  from  the  civil 
law,  has  lost  much  of  its  literal  significance.  A  free  citizen  of  Bome 
who,  in  concert  with  another,  permitted  himself  to  be  sold  as  a  slave, 
in  order  that  he  might  share  in  the  price,  suffered  a  serious  injury; 
but  was  in  the  strictest  sense  of  the  term  volens.  The  same  can 
hardly  be  said  of  a  slater  who  is  injured  by  a  fall  from  the  roof  of  a 
house;  although  he  too  may  be  volens  in  the  sense  of  English  law.  In 
its  application  to  questions  between  the  employer  and  the  employed, 
the  maxim  as  now  used  generally  imports  that  the  workman  had  either 
expressly  or  by  implication  agreed  to  take  upon  himself  the  risks 
attendant  upon  the  particular  work  which  he  was  engaged  to  perform, 
and  from  which  he  has  suffered  injury.  The  question  which  has 
most  frequently  to  be  considered  is  not  whether  he  voluntarily  and 
rashly  exposed  himself  to  injury,  but  whether  he  agreed  that,  if  injury 
should  befall  him,  the  risk  was  to  be  his  and  not  his  master's.  W^hen, 
as  is  commonly  the  case,  the  acceptance  or  non-acceptance  of  the  risk  is 
left  to  implication,  the  workman  cannot  reasonably  be  held  to  have 
undertaken  it  unless  he  knew  of  its  existence,  and  appreciated  or  had 
the  means  of  appreciating  its  danger.  But  assuming  that  he  did  so,  I 
am  unable  to  accede  to  the  suggestion  that  the  mere  fact  of  his  con- 
tinuing at  his  work,  with  such  knowledge  and  appreciation,  will  in 
every  case  necessarily  imply  his  acceptance.     Whether  it  will  have  that 
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effect  or  not  depends,  in  my  opinion,  to  a  considerable  extent  upon  the 
nature  of  the  risk,  and  the  workman's  connection  with  it,  as  well  as 
upon  other  considerations  which  must  vary  according  to  the  circum- 
stances of  each  case." 

In  an  Irish  case,  Norman  v.  Dublin  Distillery  Co.  (1893),  32  L.  R. 
Ir.  399,  the  question  was  whether  there  was  evidence  to  go  to  the  jury 
of  negligence  on  the  part  of  the  employers.  The  action  was  brought 
(under  Lord  Campbell's  Act  and  the  Employers'  Liability  Act,  1880) 
against  the  employers  to  recover  damages  for  the  death  of  a  servant 
caused  by  machinery.  The  machinery,  consisting  of  a  tun  in  the  cen- 
tre of  which  there  was  a  revolving  mashing  carriage,  could  be  worked 
by  the  servant  employed  in  a  reasonable  manner  without  danger  to 
himself;  and  no  instructions  were  given  to  him  to  work  it  in  a  mode 
which  would  endanger  his  safety.  The  safe  mode,  as  well  as  the  dan- 
gerous mode,  of  working  was  known  to  him,  the  danger  of  the  latter 
being  apparent.  He  had  worked  the  machine  in  the  dangerous  way, 
with  the  result  that  he  was  caught  by  the  revolving  machinery,  and 
crushed  between  the  tun  and  a  certain  pipe,  and  was  killed.  The  Court 
found  that  there  was  no  evidence  of  negligence  on  the  part  of  the  em- 
ployers in  the  construction  or  arrangement  of  the  tun  and  pipe,  or  any 
defect  in  the  ways,  works,  machinery,  or  plant  used  in  their  business, 
and  that  the  defendants  accordingly  were  not  liable. 

In  Gre&nhalgh  v.  Cwmaman  Coal  Co.  (1891),  8  Times  Rep.  31, 
the  action  under  the  Act  of  1880,  arose  out  of  the  plaintiff,  who  was 
working  in  the  dark  on  a  coal  hulk,  falling  down  the  hatchway.  It 
was  alleged  that  he  would  not  have  fallen  had  there  been  combings 
round  the  hatchway,  or  if  the  place  had  been  sufficiently  lighted;  it 
being,  as  was  alleged,  the  duty  of  the  master  to  have  had  '^  combings  " 
round  the  hatchwa}'  and  to  provide  lights.  The  Judge  of  the  County 
Court  nonsuited  the  plaintiff.  On  appeal,  this  judgment  was  reversed 
and  a  new  trial  ordered  by  Mathew,  J.,  and  A.  L.  Smith,  J.  The 
last-named  Judge,  after  referring  to  the  opinion  expressed  in  the  House 
of  Lords,  in  the  case  of  Smith  v.  Baker,  says :  "  It  seems  to  me  that 
the  law  is  now  settled  that  the  mere  fact  of  a  workman  undertaking 
that  which  he  knows  to  be  dangerous  is  not  of  itself  conclusive  proof 
that  he  has  brought  himself  within  the  doctrine  of  volenti  nan  fit 
ivjuria.  It  must  depend  in  each  case,  as  Lord  Watson  says  (at  p.  365, 
1891,  A.  C),  upon  the  nature  of  the  risk  to  the  workman  in  connection 
with  it,  as  well  as  upon  considerations  which  must  vary  according  to  the 
circumstances  of  each  case.  If  that  be  the  law,  I  do  not  see  how  the  Judge 
can  nonsuit  altogether,  relying  on  the  doctrine  of  volenti  nonfit  injuria, 
unless  there  was  something  special  to  show  that  the  man  was  warned 
and  knew  what  he  was  doing,  and  said  (or  there  were  facts  which  led 
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to  the  same  conclusion),  <  I  know  all  that,  but  nevertheless,  for  my 
wages,  I  will  undertake  it.'  There  is  no  such  circumstance  as  that  in 
this  case  in  the  mere  fact  that  he  knew  there  was  no  '  combing  '  and 
went  on  with  his  work.     The  House  of  Lords  says  that  will  not  do." 

The  principle  of  Smith  v.  Baker  is  again  followed  by  the  Court  of 
Session  in  Scotland  in  Wallace  v.  Culter  Paper  Mills  Co,  (1892),  19 
Rettie,  916.  The  same  principle  is  followed  in  McKillop  v.  North 
British  Railway  Co.  (1896),  23  Rettie,  768,  and  in  Smith  v.  Forbes  & 
Co.  (1897),  24  Rettie,  699. 

The  case  of  Lowe  v.  Pearson  (17  Dec,  1898),  1899,  1 Q.  B.  261,  68  L. 
J.  Q.  B.  122,  has  been  decided  by  the  Court  of  Appeal  under  the  Work- 
men's Compensation  Act,  1897.  Compensation  having  been  claimed 
under  the  Act  by  the  respondent,  a  boy  of  fifteen  in  the  employ  of  the 
appellant,  the  case  went  to  arbitration  before  the  County  Court  Judge, 
whose  decision  on  the  point  of  law  was  the  subject  of  appeal.  The  boy 
was  employed  in  the  manufacture  of  earthenware  jugs.  The  jugs  were 
made  thus :  There  was  a  covered  bench,  which  had  upon  it  the  usual 
revolving  disk,  which  was  worked  at  the  will  of  the  operator  by  ma- 
chinery. The  boy's  work  consisted  solely  in  placing  lumps  of  clay  into 
a  mould,  handing  the  mould  to  a  woman,  who  modelled  the  jug,  and 
taking  the  jugs  as  they  were  made  to  the  drying  room.  The  woman 
under  whom  the  boy  worked  was  absent  for  a  few  minutes,  and  the  boy 
got  under  the  bench  and  began  cleaning  the  machinery.  In  doing  so 
his  hand  got  caught  in  one  of  the  wheels,  and  he  lost  a  finger.  The 
Judge  found  that  it  was  no  part  of  the  boy's  employment  to  clean  the 
machinery,  and  that  he  knew  there  were  express  orders  that  he  should 
not  interfere  with  it  in  any  way.  He  considered,  however,  that  the 
accident  arose  "out  of  and  in  the  course  of  his  employment,"  and  that 
his  act  was  not  one  of  '^  serious  or  wilful  misconduct,"  as  he  had  tried 
to  clean  the  machine,  believing  that  in  so  doing  it  would  work  more 
easily,  —  in  other  words,  had  done  what  he  believed  was  in  the  further- 
ance of  his  employer's  interest.  The  case  having  been  stated  by  the 
counsel  for  the  appellant.  Lord  Justice  Smith  asked  if  the  boy  were 
represented  by  counsel,  whereupon  the  boy's  father  said  he  had  not  the 
means  to  instruct  counsel,  and  did  not  feel  himself  competent  to  address 
the  Court.  The  judgment  of  the  Court  (Smith,  L.  J.,  Rigby,  L.  J., 
and  Collins,  L.  J.)  was  to  the  following  effect:  The  appeal  must  be 
allowed.  The  work  that  the  boy  was  engaged  to  do  was  simply  un- 
skilled work,  and  he  had  nothing  whatever  to  do  with  the  machinery. 
If  the  machinery  wanted  cleaning  or  oiling,  it  was  the  foreman's  duty 
to  come  and  do  it.  He  thought  it  impossible  to  stretch  the  words  of 
the  Act,  and  to  hold  that  this  boy,  who  had  nothing  to  do  with  the 
machinery,  and,  because  he  wanted  something  to  employ  his  time,  got 
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under  the  bench  and  tried  his  hand  at  cleaning  it,  came  within  the 
words  of  the  section  and  rendered  his  master  liable.  On  the  other 
hand,  when  a  workman,  on  an  emergency  arising  in  the  course  of  his 
employment,  undertakes  a  risk  in  the  service  of  his  master,  —  e.  g.,  in 
trying  to  stop  a  runaway  horse,  —  this  is  within  the  Act.  Bees  v. 
Thomas  (C.  A.),  1899, 1  Q.  B.  1015,  68  L.  J.  Q.  B.  539. 

AMERICAN  NOTES. 
The  American  authorities  relating  to  this  rule  are  quite  fully  collected  in 
the  notes  to  BaddeUy  v.  Earl  Granville,  17  Ruling  Cases,  238-245. 

The  celebrated  judgment  of  Chief  Justice  Shaw,  delivered  in  1842,  as  the 
organ  of  the  Supreme  Judicial  Court  of  Massachusetts  in  the  case  of  Farwell 
V.  Bogton  fr  Worcester  Ry,,  4  Metcalf,  40,  remained  the  law  of  Massachu- 
setts for  forty-five  years,  until  the  passage  of  the  Employers'  Liability  Act  in 
1887.  This  is  recognized  as  the  leading  case  upon  the  question  in  the  United 
States,  although  the  South  Carolina  case  of  Murray  v.  South  Carolina  Ry., 
1  McMullan,  385,  preceded  it  in  point  of  time  by  a  few  years.  In  FarwelVs 
Case  the  plaintiff  was  a  locomotive  engineer,  or  engine  driver,  in  the  employ 
of  the  defendant,  and  was  injured  by  reason  of  the  negligence  of  a  switch- 
tender,  also  employed  by  the  defendant.  The  switch-tender  was  a  competent 
man  for  the  position,  and  the  defendant  had  not  been  negligent  in  selecting 
the  switch-tender,  nor  in  furnishing  proper  appliances,  &c.  It  was  held  that 
the  defendant  was  not  liable,  for  the  reason  that  the  plaintiff  was  deemed  in 
law  to  have  assumed  the  natural  and  ordinary  risks  and  perils  incident  to  the 
performance  of  his  work,  one  of  which  was  the  risk  of  injury  arising  from 
the  negligent  act  of  other  persons  in  the  same  employment,  fellowHservants 
with  the  plaintiff. 

Though  there  have  been  many  conflicting  decisions  in  different  States  re- 
specting the  questions,  (1)  Who  are  fellow-servants;  and  (2)  What  are  ordi- 
nary risks  incident  to  the  plaintiff's  work ;  yet  the  rule  itself  was  generally 
adopted  throughout  the  Union  in  common-law  actions,  and  was  not  materially 
modified  by  statute  until  recent  years. 

The  rule  that  a  servant  assumes  the  risk  of  injury  arising  from  the  negligence 
of  a  fellow-servant  applies  only  to  servants  in  the  employ  of  the  same  master, 
and  does  not  extend  to  servants  in  the  employ  of  different  masters,  though 
the  injured  and  the  negligent  servants  be  in  a  common  employment  at  the 
time  of  injury ;  for  instance,  working  upon  the  same  building.  Morgan  v. 
Smith,  159  Massachusetts,  570;  Burrill  v.  Eddyj  160  Massachusetts,  198;  Sven- 
son  V.  Atlantic  Mail  Steamship  Co,,  57  Xew  York,  108;  Sawyer  v.  Rutland,  Sfc. 
Ry.,  27  Vermont,  370;  Zeigler  v.  Danbnry,Src.  Ry.,  52  Connecticut,  543;  Phil- 
adelphia, tC'  /?.y.  V.  State,  58  Maryland,  372;  Phillips  v.  Chicago,  Src  Ry.,  64 
Wisconsin,  475.  Upon  this  point  the  American  rule  agrees  with  the  English 
rule  as  laid  down  in  Johnson  v.  Lindsay  [1891],  A.  C.  371,  and  Cameron  v. 
Nysfrom  [1893].  A.  C.  308. 

The  reasons  for  this  exception  or  qualification  have  been  stated  by  Mr. 
Justice  Lathrop  in  Morgan  v.  Smith,  159  Massachusetts,  570,  573,  thus :  "  The 
rule  that  one  servant  cannot  maintain  an  action  against  a  common  master  for 
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an  injury  occasioned  by  a  fellow-servant  rests  upon  the  ground  that  he  takes 
upon  himself  the  natural  and  ordinary  risks  incident  to  the  performance  of 
his  service.  *  The  safety  of  each/  in  the  language  of  Chief  Justice  Shaw, 
*  depends  much  on  the  care  and  skill  with  which  each  other  shall  perform  his 
appropriate  duty,  each  is  an  observer  of  the  conduct  of  the  others,  can  give 
notice  of  any  misconduct,  incapacity,  or  neglect  of  duty,  and  leave  the  ser- 
vice if  the  common  employer  will  not  take  such  precautions,  and  employ  such 
agents,  as  the  safety  of  the  whole  party  may  require.'  Farwell  v.  Boston  jr 
Worcuter  Railroad,  4  Metcalf ,  49.  57,  59."  These  reasons  for  the  rule  have  no 
application  when  the  plaintiff  and  the  negligent  person  are  not  employed  by 
the  same  master. 

Upon  the  subject  of  the  master's  duty  to  furnish  reasonably  safe  appliances 
and  instrumentalities  to  do  the  work  required,  and  to  furnish  a  reasonably 
safe  place  in  which  to  work,  the  rule  in  America  is  more  favorable  to  the  ser- 
vant than  that  in  England  as  stated  in  the  principal  case  of  Wilson  v.  Merry, 
This  is  a  duty  which  the  master  cannot  delegate  to  another,  so  as  to  escape 
liability  for  its  non-performance,  or  for  its  negligent  performance.  The  fact 
that  the  proximate  cause  of  the  plaintiff's  injury  is  the  negligence  of  a  fellow- 
servant,  appointed  by  the  employer  to  attend  to  this  duty,  does  not  relieve 
the  employer  from  liability.  This  is  not  deemed  one  of  the  risks  which  a 
servant  assumes.  Snow  v.  Housatonic  Ry,,  8  Allen  (Mass.),  441 ;  RytUls  v. 
Mechanics*  Mills,  150  Massachusetts,  190,  194;  Rogers  v.  Ltullow  Mfg.  Co., 
144  Massachusetts,  198,  202 ;  Mclntyre  v.  Boston  (r  Maine  Ry,,  163  Massachu- 
setts, 189;  Holden  v.  Fitchburg  Ry.,  129  Massachusetts,  268;  Lawless  v.  Con- 
necticut River  Ry.,  136  Massachusetts,  1. 

The  true  ground  for  the  doctrine  of  assumption  of  risk  by  employees  is 
doubtful  and  unsettled.  By  some  authorities,  the  doctrine  is  said  to  be  based 
upon  an  implied  term  in  the  contract  of  service :  Siddall  v.  Pacific  Mills,  162 
Massachusetts,  878,  882 ;  Griffin  v.  Ohio,  ffc  Ry.,  124  Indiana,  326,  327 ;  whDe 
others  hold  that  the  doctrine  is  founded  upon  considerations  of  public  policy, 
not  arising  from  contract  between  the  parties.  De  Oraffv,  New  York  Central, 
frc.  Ry.,  76  New  York,  125;  Railroad  Co.  v.  Fort,  17  Wallace  (U.  S.),  553,  557. 
Whatever  be  the  true  ground,  it  is  well  settled  that  a  minor  employee,  if  cap- 
able of  appreciating  the  risk,  is  bound  by  the  doctrine.  King  v.  Boston,  ^c. 
Ry.,  9  Gushing  (Mass.),  112;  Curran  v.  Merchants*  Mfg.  Co.,  130  Massachu- 
setts, 374;  Brown  v.  MaxweU,  6  Hill  (N.  Y.),  592 ;  GarUand  v.  Toledo,  frc.  Ry., 
67  Illinois,  498;  Fisk  v.  Central  Pacific  Ry.,  72  California,  38;  Harris  v. 
McNamara,  97  Alabama,  181. 

In  1874,  the  State  of  Kansas  abolished  the  rule  of  assumption  of  risk  by 
fellow-servant's  negligence  in  favor  of  railroad  employees,  by  a  statute  in  the 
iollowing  terms :  **  Every  railroad  company  organized  or  doing  business  in 
this  State  shall  be  liable  for  all  damages  to  any  employee  of  such  company 
in  consequence  of  any  negligence  of  its  agents,  or  by  any  mismanagement  of 
its  engineers  or  other  employees,  to  any  person  sustaining  such  damage.'* 
Many  other  States  have  adopted  similar  laws  in  favor  of  railroad  employees ; 
among  which  may  be  mentioned :  Georgia,  in  1855;  Iowa,  in  1867 ;  Mon- 
tana»  in  1873  :  Wisconsin,  in  1875;  Mississippi,  in  1880;  Minnesota,  Florida, 
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Soath  Carolina,  Texas,  Arkansas,  Ohio,  North  Carolina,  Utah,  and  Missouri. 
The  constitutionality  of  the  Kansas  statute  was  affirmed  in  Missouri 
Pacific  Ry.  v.  Mackey,  127  United  States,  205;  s.  c.  33  Kansas,  298.  Several 
of  the  other  **  railroad  Acts  "  have  been  held  constitutional  in  Minneapolis  if 
Ry.  V.  Herrick,  127  United  States,  210 ;  8.  c.  31  Minnesota,  11 ;  Bucklew  v. 
Central  Iowa  Ry,,  64  Iowa.  603  ;  Missouri  Pacific  Ry,  v.  Haley,  25  Kansas,  35; 
Chicago,  Sfc.  Ry.  v.  Pontius,  157  United  States,  209;  Chicago,  Sfc.  Ry,  v.  StaMey, 
62  Federal  Reporter,  363 ;  Campbell  v.  Cook,  86  Texas,  630. 

The  above-mentioned  statutes  were  not  for  the  benefit  of  employees 
in  general ;  but  merely  for  the  benefit  of  railroad  employees.  Alabama  was 
the  first  State  to  adopt  a  general  Employers'  Liability  Act. 

In  1885,  the  State  of  Alabama  changed  the  master's  common-law  liability 
by  an  Employers'  Liability  Act,  very  similar  in  terms  to  the  English 
Employers'  Liability  Act,  1880 ;  in  1887,  Massachusetts,  in  1893,  Colorado 
and  Indiana,  enacted  Employers'  Liability  Acts.  These  statutes  have  extended 
the  liability  of  the  employer,  by  giving  a  right  of  action  to  an  employee 
injured  by  reason  of  the  negligence  of  certain  classes  of  fellow-servants, 
generally  superintendents,  or  other  superior  servants.  The  Massachusetts 
Act,  known  as  Statute  1887,  c.  270,  will  serve  as  an  illustration,  and  with 
amendments  to  January  1,  1899,  reads  as  follows : 

An  Act  to  extend  and  regulate  the  liability  of  employer  to  make  com- 
pensation for  personal  injuries  suffered  by  employees  in  their  service. 
Be  it  enacted,  etc.,  as  follows :  — 

Sect.  1.  Where,  after  the  passage  of  this  Act,  personal  injury  is  caused  to 
an  employee  who  is  himself  in  the  exercise  of  due  care  and  diligence  at  the 
time, — 

(1 )  By  reason  of  any  defect  in  the  condition  of  the  ways,  works,  or 

machinery  connected  with  or  used  in  the  business  of  the  employer, 
which  arose  from,  or  had  not  been  discovered  or  remedied  owing 
to,  the  negligence  of  the  employer,  or  of  any  person  in  the  service 
of  the  employer  and  intrusted  by  him  with  the  duty  of  seeing  that 
the  ways,  works,  or  machinery  were  in  proper  condition ;  or 

(2)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the 

employer,  intinisted  with  and  exercising  superintendence,  whose 
sole  or  principal  duty  is  that  of  superintendence,  or,  in  the  absence 
of  such  superintendent,  of  any  person  acting  as  superintendent 
with  the  authority  or  consent  of  such  employer ;  or 

(3)  By  reason   of  the  negligence  of  any  person  in  the  service  of  the 

employer  who  has  the  charge  or  control   of  any  signal,  switch, 

locomotive  engine,  or  train  upon  a  railroad,  — 
the  employee,  or,  in  case  the  injury  results  in  death,  the  legal  representatives 
of  such  employee,  shall  have  the  same  right  of  compensation  and  remedies, 
against  the  employer  as  if  the  employee  had  not  been  an  employee  of  nor 
in  the  service  of  the  employer,  nor  engaged  in  its  work.  And  in  case  such 
death  is  not  instantaneous,  or  is  preceded  by  conscious  suffering,  said  legal 
representatives  may  in  the  action  brought  under  this  section,  except  as  here- 
inafter provided,  also  recover  damages  for  such  death.     The  total  damages 
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awarded  hereunder,  both  for  said  death  and  said  injury,  shall  not  exceed 
five  thousand  dollars,  and  shall  be  apportioned  by  the  jury  between  the  legal 
representatives  and  the  persons,  if  any,  entitled,  under  the  succeeding  section 
of  this  Act,  to  bring  an  action  for  instantaneous  death.  If  there  are  no  such 
persons,  then  no  damages  for  such  death  shall  be  recovered,  and  the  damages, 
so  far  as  the  same  are  awarded  for  said  death,  shall  be  assessed  with  refer- 
ence to  the  degree  of  culpability  of  the  employer  herein,  or  the  person  for 
whose  negligence  he  is  made  liable.  A  car  in  use  by  or  in  the  possession  of  a 
railroad  company  shall  be  considered  a  part  of  the  ways,  works,  or  machinery 
of  the  company  using  or  having  the  same  in  possession,  within  the  meaning 
of  this  Act,  whether  such  car  is  owned  by  it  or  by  some  other  company  or 
person.  One  or  more  cars  in  motion,  whether  attached  to  a  train  or  not, 
shall  constitute  a  train.  Any  person  who,  as  a  part  of  his  duty  for  the  time 
being,  physically  controls  or  directs  the  movements  of  a  signal,  switch,  or 
train  shall  be  deemed  to  be  a  person  in  charge  or  control  of  a  signal,  switch, 
or  train. 

Sect.  2.  Where  an  employee  is  instantly  killed,  or  dies  without  conscious 
suffering,  as  the  result  of  the  negligence  of  an  employer,  or  of  the  negligence 
of  any  person  for  whose  negligence  the  employer  is  liable  under  the  provi- 
sions of  this  Act,  the  widow  of  the  deceased,  or,  in  case  there  is  no  widow, 
the  next  of  kin,  provided  that  such  next  of  kin  were  at  the  time  of  the  death 
of  such  employee  dependent  upon  the  wages  of  such  employee  for  support, 
may  maintain  an  action  for  damages  therefor,  and  may  recover  in  the  same 
manner,  to  the  same  extent,  as  if  the  death  of  the  deceased  had  not  been 
instantaneous,  or  as  if  the  deceased  had  consciously  suffered. 

Sect.  8.  Except  in  actions  brought  by  the  personal  representatives  under 
section  one  of  this  Act  to  recover  damages  for  both  the  injury  and  death  of 
an  employee,  the  amount  of  compensation  i*eceivable  under  this  Act  in  cases 
of  personal  injury  shall  not  exceed  the  sum  of  four  thousand  dollars.  In 
case  of  death  which  follows  instantaneously,  or  without  conscious  suffering, 
compensation  in  lieu  thereof  may  be  recovered  in  not  less  than  five  hundred 
and  not  more  than  five  thousand  dollars,  to  be  assessed  with  reference  to 
the  degree  of  culpability  of  the  employer  herein,  or  the  person  for  whose 
negligence  he  is  made  liable  ;  and  no  action  for  the  recovery  of  compensation 
for  injury  or  death  under  this  Act  shall  be  maintained,  unless  notice  of  the 
time,  place,  and  cause  of  the  injury  is  given  to  the  employer  within  thirty 
days,  and  the  action  is  commenced  within  one  year  from  the  occurrence  of 
the  accident  causing  the  injury  or  death.  The  notice  required  by  this 
section  shall  be  in  writing,  signed  by  the  person  injured,  or  by  some  one  in 
his  behalf;  but  if,  from  physical  or  mental  incapacity,  it  is  impossible  for  the 
person  injured  to  give  the  notice  within  the  time  provided  in  said  section,  he 
may  give  the  same  within  ten  days  after  such  incapacity  is  removed ;  and  in 
case  of  his  death  without  having  given  the  notice,  and  without  having  been 
for  ten  days  at  any  time  after  his  injury  of  sufficient  capacity  to  give  the 
notice,  his  executor  or  administrator  may  give  such  notice  within  thirty  days 
after  his  appointment.  But  no  notice  given  under  the  provisions  of  this 
section  shall  be  deemed  to  be  invalid  or  insufficient  solely  by  reason  of 
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any  inaccuracy  in  stating  the  time,  place,  or  cause  of  the  injury :  provided 
it  Ib  shown  that  there  was  no  intention  to  mislead,  and  that  the  party  entitled 
to  notice  was  not  in  fact  misled  thereby. 

Sect.  4.  Whenever  an  employer  enters  into  a  contract,  either  written  or 
verbal,  with  an  independent  contractor  to  do  part  of  such  employer's  work,  or 
whenever  such  contractor  enters  into  a  contract  with  a  sub-contractor  to  do 
all  or  any  part  of  the  work  comprised  in  such  contractor's  contract  with  the 
employer,  such  contract  or  sub-contract  shall  not  bar  the  liability  of  the  em- 
ployer for  injuries  to  the  employees  of  such  contractor  or  sub-contractor,  by 
reason  of  any  defect  in  the  condition  of  the  ways,  works,  machinery,  or  plant, 
if  they  are  the  property  of  the  employer,  or  furnished  by  him,  and  if  such 
defect  arose,  or  had  not  been  discovered  or  remedied,  through  the  negligence 
of  the  employer,  or  of  some  person  intrusted  by  him  with  the  duty  of  seeing 
that  they  were  in  proper  condition. 

Sect.  5.  An  employee  or  his  legal  representatives  shall  not  be  entitled 
under  this  Act  to  any  right  of  compensation  or  remedy  against  his  employer 
in  any  case  where  such  employee  knew  of  the  defect  or  negligence  which 
caused  the  injury,  and  failed  within  a  reasonable  time  to  give,  or  cause  to  be 
given,  information  thereof  to  the  employer,  or  to  some  person  superior  to  him- 
self in  the  service  of  the  employer,  who  had  intrusted  to  him  some  general 
superintendence. 

Sect.  6.  Any  employer  who  shall  have  contributed  to  an  insurance  fund 
created  and  maintained  for  the  mutual  purpose  of  indemnifying  an  employee 
for  personal  injuries  for  which  compensation  may  be  recovered  under  this 
Act,  or  to  any  relief  society  formed  under  chapter  two  hundred  and  forty- 
four  of  the  Acts  of  the  year  eighteen  hundred  and  eighty-two,  as  authorized 
by  chapter  one  hundred  and  twenty-five  of  the  Acts  of  the  year  eighteen  hun- 
dred and  eighty-six,  may  prove,  in  mitigation  of  the  damages  recoverable  by 
an  employee  under  this  Act,  such  proportion  of  the  pecuniary  benefit  which 
has  been  received  by  such  employee  from  any  such  fund  or  society,  on  account 
of  such  contribution  of  said  employer,  as  the  contribution  of  such  employer 
to  such  fund  or  society  bears  to  the  whole  contribution  thereto. 

Sect.  7.  This  Act  shall  not  apply  to  injuries  caused  to  domestic  servants 
or  farm  laborers  by  other  fellow-employees,  and  shall  take  effect  on  the  first 
day  of  September,  eighteen  hundred  and  eighty-seven. 

Approved  May  14,  1887. 

Many  cases  have  been  decided  by  the  different  State  and  Federal  Courts, 
arising  under  the  Employers'  Liability  Acts.  It  would  be  impossible  within 
the  limits  of  this  note  to  enter  into  a  thorough  discussion  of  these  questions. 
The  subject  has  been  treated  in  Reno  on  Employers'  Liability  Acts  (1896). 
In  general  it  may  be  remarked  that  where  the  terms  of  the  American  Acts 
are  substantially  like  those  of  the  English  Act,  1880,  the  former  have  been 
held  by  the  American  Courts  to  have  the  same  meaning  as  that  given  to  the 
latter  by  the  English  Courts.  In  those  cases  where  the  English  Act  had  been 
judicially  construed  before  the  passage  of  the  American  Act,  it  has  been  de- 
cided in  America  that  such  prior  English  construction  had  an  important  if 
not  a  controlling  effect  in  determining  the  construction  of  the  same  terms  in 
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the  American  Act.  Ryalls  v.  Mechanics'  Mills,  150  Massachusetts,  190,  191 ; 
Melhr  v.  Merchants'  Mfg.  Co,,  150  Massachusetts,  862,  36  3 ;  Mobile,  6^c.  Ry, 
T.  Holhom,  84  Alabama,  133,  134 ;  Birmingham  Ry.  v.  Allen,  99  Alabama, 
359,  871. 

The  American  Employers'  Liability  Acts  have  not  abolished  the  doctrine 
of  assumption  of  risk,  nor  taken  away  from  the  employer  the  defence  based 
upon  the  maxim.  Volenti  non  Jit  injuria,  CMaley  v.  South  Boston  Gas  Light 
Co.,  158  Massachusetts,  135;  Cassady  v.  Boston  jr  Albany  Ry.,  164  Massachu- 
setts, 168 ;  Birmingham  Ry.  v.  A  lien,  99  Alabama,  359,  overruling  Mobile,  ifc. 
Ry.  T.  Holbom,  84  Alabama,  133. 

There  is,  however,  one  important  difference  between  the  law  of  America 
and  that  of  England,  —  contracting  out  of  the  Act  is  not  allowed  in  the 
United  States.  The  Indiana  Act  expressly  prohibits  it,  and  declares  all  con- 
tracts between  the  employer  and  employee  releasing  or  relieving  the  former 
from  liability,  to  be  null  and  void.  In  Massachusetts,  a  similar  statute  was 
passed  in  1877,  and  is  re-enacted  in  Public  Statutes,  c.  74,  §  8.  In  Alabama, 
there  is  no  express  statute ;  but  the  Employers*  Liability  Act  has  been  held 
by  implication  to  invalidate  such  contracts  on  grounds  of  pubUc  policy.  His- 
song  V.  Richmond,  S^c.  Ry.,  91  Alabama,  514;  Richmond,  ft-c.  Ry.  v.  Jones,  92 
Alabama,  218.  See  also  Purdy  v.  Rome,  ^c.  Ry.,  125  New  York,  209 ;  RaU- 
vay  Co.  Y.  Spangler,  44  Ohio  State,  471 ;  Little  Rock,  {pc.  Ry.  v.  Eubanks,  48 
Arkansas,  460;  Roesner  v.  Hermann,  8  Federal  Repoi-ter,  782. 

Though  statutes  which  prohibit  contracting  out  of  the  Act  interfere  with 
the  freedom  of  contract,  they  are  not  thereby  rendered  unconstitutional. 
Chicago,  frc.  Ry.  v.  Solan,  169  United  States,  188;  s.  c.  95  Iowa,  260;  Com- 
monwealth V.  Hamilton  Mfg.  Co.,  120  Massachusetts,  383 ;  Opinion  of  the  Justices, 
163  Massachusetts,  589 ;  Wolcott  v.  Frissell,  134  Massachusetts,  1 ;  Frisbie  v. 
United  Slates,  157  United  States,  160;  ffolden  v.  Hardy,  169  United  States, 
366. 

The  American  doctrine  which  prevents  contracting  out  of  the  Act,  prob- 
ably accounts  for  the  greater  measure  of  success  of  the  Employers'  Liabil- 
ity Acts  in  America  than  in  England. 
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Section  IV. —  Cordractors. 

No.  23.  — EEEDIE  v.  LONDON  AND   NORTH   WESTERN 
RAILWAY  COMPANY. 

(EX.  1849.) 

No.  24.  — ELLIS  v.  SHEFFIELD   GAS  CONSUMERS 
COMPANY. 

(q.  b.  1853.) 

RULE. 

Where  the  owner  of  premises  employs  an  independent 
contractor  for  an  operation  to  be  performed  on  them,  the 
contractor  and  not  the  owner  is  liable  for  damage  arising 
from  negligence  of  the  workmen  in  carrying  on  the  opera- 
tion ;  but  where  a  person  engages  a  contractor  to  perform 
a  work  which  is  in  itself  unlawful,  and  damage  is  caused 
by  the  operations,  although  carried  out  in  a  manner  which, 
if  the  work  were  lawful,  would  be  proper ;  the  act  causing 
damage  is  considered  as  the  direct  act  of  the  primary 
employer,  and  he  is  liable  accordingly. 

Seedie  y.  London  and  Horth  Western  Bailway  Company. 
Hobbit  y.  The  Same. 

4  Exch.  244-258  (s.  c.  20  L.  J.  Ex.  65). 

Negligence,  —  Indepevkdent  Contractor,  —  Liability, 

[244]  A  company,  empowered  by  Act  of  Parliament  to  construct  a  railway, 
contracted  under  seal  with  certain  persons  to  make  a  portion  of  the  line, 
and  by  the  contract  reserved  to  themselves  the  power  of  dismissing  any  of  the 
contractors'  workmen  for  incompetence.  The  workmen,  in  constructing  a  bridge 
over  a  public  highway,  negligently  caused  the  death  of  a  person  passing  beneath 
along  the  highway,  by  allowing  a  stone  to  fall  upon  him  :  Heldj  in  an  action 
against  the  company,  by  the  administratrix  of  the  deceased,  that  they  were  not 
liable;  and  that,  in  such  case,  the  terms  of  the  contract  in  question  did  not  make 
any  difference. 

This  was  an  action  by  the  widow  and  administratrix  of  a  person 
who  was  killed  while  passing  under  a  viaduct  in  course  of  construe- 
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tion,  as  part  of  a  railway  from  Leeds  to  Dewsbury.  The  action 
was  brought  to  recover  compensation,  for  the  benefit  of  herself  and 
her  children,  under  the  provisions  of  the  9  &  10  Vict.  c.  93.  The 
declaration  stated,  that  the  defendants  were  possessed  of  a  viaduct 
over  the  Gomersall  and  Dewsbury  turnpike-road,  such  viaduct 
being  part  of  a  railway  then  in  course  of  construction  between 
Dewsbury  and  Leeds ;  yet  the  defendants  conducted  themselves  in 
making  the  said  archway  over  the  said  turnpike-road  so  negligently, 
that,  by  reason  thereof,  a  large  stone,  parcel  of  the  materials  used 
in  the  construction  of  the  said  archway,  fell  on  the  plaintiflTs 
husband  as  he  was  passing  along  the  road,  whereby  he  was 
killed. 

The  pleas  were,  first,  not  guilty;  secondly, that  the  defendants 
were  not  making  the  said  archway  in  manner  and  form,  &c. 
Upon  which  pleas  issues  were  joined.  At  the  trial,  before  Cress- 
well,  J.,  at  the  last  York  Summer  Assizes,  the  material  facts 
proved  were  as  follows :  On  the  30th  of  June,  1845,  an  Act  of 
Parliament,  intituled  "  The  Leeds,  Dewsbury,  and  Manchester 
Eailway  Act,  1845,"  received  the  Royal  assent.  By  the  provisions 
of  that  Act,  a  company  was  incorporated  in  the  usual  way,  for  the 
purpose,  among  other  objects,  of  forming  the  railway  in  question. 
By  an  indenture,  dated  the  29th  of  September,  1846,  made  between 
the  company  of  the  one  part,  and  Joseph  Crawshaw  and  Bichard 
Crawshaw  of  the  other  part,  the  Messrs.  Crawshaw  covenanted 
with  the  company  that  they  would,  in  consideration  of  a 
sum  of  £55,000,  to  be  paid  as  therein  *  mentioned,  make  [*  245J 
and  complete  a  portion  of  the  railway  described  in  the 
indenture,  of  the  length  of  3830  yards,  or  thereabouts,  with  all 
excavations,  embankments,  bridges,  tunnels,  viaducts,  roads,  fences, 
and  other  works  connected  therewith,  according  to  the  specification 
referred  to.  Amongst  other  stipulations  in  the  deed,  it  was  pro- 
vided, that  the  works  were  to  be  done  by  the  contractors ;  but  the 
company  had  a  general  right  of  watching  the  progress,  and,  if  the 
contractors  employed  incompetent  workmen,  the  company  had 
the  power  of  dismissing  them.  Under  this  contract,  Messrs. 
Crawshaw  proceeded  to  execute  the  works,  and,  while  they  were 
in  progress,  viz.  on  the  9th  July,  1847,  another  Act  received  the 
Soyal  assent,  whereby  it  was  enacted,  that  the  said  Leeds,  Dews- 
bury, and  Manchester  Railway,  with  all  and  singular  the  under- 
takings thereof,  as  well  those  which  had  been  commenced  as  those 
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which  had  not,  and  all  the  r6al  and  personal  estate  of  the  said 
company,  should  (subject  to  the  existing  debts,  liabilities,  and 
contracts  of  the  same  company)  be  vested  in  the  London  and 
North  Western  Kailway  Company,  and  might  be  lawfully  executed, 
completed,  held,  and  enjoyed  by  them,  in  the  same  way  as  they 
might  have  been  executed,  completed,  held,  and  enjoyed  by  the 
said  Leeds,  Dewsbury,  and  Manchester  Company  if  that  Act  had 
not  passed.  After  the  passing  of  this  second  Act,  Messrs.  Craw- 
shaw  continued  to  proceed  with  their  work,  and  in  the  course  of 
it,  by  the  negligence  of  some  of  the  contractors'  workmen,  a  heavy 
stone  fell  from  a  travelling  truck  upon  the  plaintiff's  husband,  who 
was  passing  along  the  road  underneath,  and  occasioned  his  death. 
Upon  these  facts,  a  verdict  was  found  for  the  plaintiff,  leave  being 
reserved  for  the  defendants  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  action  would  not  lie. 

A  rule  nisi  having  been  obtained  accordingly,  against  this  rule, 
in    Hilary    Vacation    last    (February   13    and    14),    cause    was 

shown  by 
[*246]       *  Martin,  Pickering,  and  H.   Hill.  —  The  defendants 

are  liable  in  the  present  case.  There  are,  no  doubt,  some 
authorities  which  may  appear  adverse  to  the  plaintiff's  position ; 
but,  on  examination,  they  will  be  found  distinguishable.  There  is 
a  clear  distinction  to  be  observed  between  cases  where  the  owner 
of  fixed  property  or  of  moveable  chattels  is  sought  to  be  charged, 
by  reason  of  the  negligent  management  of  such  property.  The 
owner  of  fixed  property  is  liable  for  any  injury  done  in  the  pro- 
gress of  works  going  on  for  his  benefit  and  on  his  property,  whether 
the  persons  who  were  the  negligent  cause  of  the  accident  were  in 
point  of  fact  his  servants  or  not  This  principle  is  deducible  from 
the  opinions  of  the  learned  Judges,  expressed  in  the  case  of  Bvsh 
V.  Steinman,  1  Bos.  &  P.  404,  in  which  C€ise  the  owner  of  a  house 
situate  by  the  road  side  (but  which  he  had  never  occupied)  con- 
tracted with  a  surveyor  to  put  it  in  repair  for  a  certain  sum.  A 
carpenter,  who  had  entered  into  a  contract  with  the  surveyor  to 
do  the  whole  of  the  work,  employed  a  bricklayer  under  him ;  and* 
he  also  contracted  with  a  lime-burner  for  a  quantity  of  lime.  This 
lime  was  placed  upon  the  road  by  the  servant  of  the  lime-burner, 
and  the  plaintiff's  carriage  was  overturned  by  running  against  this 
heap  of  lime,  by  which  he  was  injured ;  and  the  Court  of  King's 
Bench  held,  that  the  owner  of  the  house  was  liable  for  the  con- 
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sequences  of  the  improper  placing  of  the  lime.  It  was  there  con- 
tended, on  the  part  of  the  defendant,  that,  if  he  were  held  liable, 
it  would  render  a  circuity  of  action  necessary ;  but  Heath,  J.,  in 
his  judgment  said,  '*  It  is  not  possible  to  conceive  a  case  in  which 
more  mischief  might  arise  than  in  the  present,  if  the  various  sub- 
contracts should  be  held  sufficient  to  defeat  the  plaintiff  of  his 
action.  Probably  he  would  not  be  able  to  trace  them  all,  since 
none  of  the  parties  could  give  him  any  information ; 
and  consequently,  he  might  be  turned  *  round  every  time  [*  247] 
he  came  to  trial."  And  Rooke,  J.,  also  said,  "  He  who 
has  work  going  on  for  his  benefit,  and  on  his  own  premises,  must 
be  civilly  answerable  for  the  acts  of  those  whom  he  employs.  Ac- 
cording to  the  principle  of  the  case  in  2  Lev.  172,  Michael  v. 
Alestree,  it  shall  be  intended  by  the  Court,  that  he  has  a  control 
over  all  those  persons  who  work  on  his  premises,  and  he  shall  not 
be  allowed  to  discharge  himself  from  that  intendment  of  law  by 
any  act  or  contract  of  his  own.  He  ought  to  reserve  such  control ; 
and  if  he  deprive  himself  of  it,  the  law  will  not  permit  him  to  take 
advantage  of  that  circumstance,  in  order  to  screen  himself  from  an 
action.  The  case  which  has  been  supposed,  of  the  lime  having 
been  deposited  at  a  distance  from  the  defendant's  house,  and  the 
accident  having  happened  there,  does  not  apply ;  for  here  a  person, 
acting  under  the  general  employment  of  the  defendant,  brought  a 
quantity  of  lime  to  the  premises,  and  deposited  it,  without  any 
objection  being  made  by  any  person,  there;  whereas  it  was  the 
duty  of  the  defendant  to  have  provided  a  person  to  superintend 
those  employed  in  his  work.  The  person  from  whom  the  whole 
authority  is  originally  derived,  is  the  person  who  ought  to  be 
answerable;  and  great  inconvenience  would  follow  if  it  were  other- 
wise." In  the  present  case,  the  accident  happened  in  the  per- 
formance of  the  work,  which  was  for  the  defendants'  benefit,  and 
upon  fixed  property.  The  same  principle  was  recognised  by  Lord 
Ellenborough,  Ch.  J.,  in  Sli/  v.  Edgley,  6  Esp.  6,  where  the  defend- 
ant was  the  proprietor  of  several  houses,  with  others,  who  jointly 
employed  a  bricklayer  to  open  a  large  sewer  for  their  convenience, 
in  the  street.  The  bricklayer  left  the  sewer  open,  and  the  plain- 
tiff received  an  injury  by  falling  into  it ;  and  the  Chief  Justice 
held  the  owner  of  the  house  liable.  So  in  Mathews  v.  The  West 
London  Water  Works  Company y  3  Camp.  403,  the  defend- 
ants, who  were  an  incorporated  Company,  employed  *  a  [*  248] 
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contractor  to  lay  down  pipes  for  conducting  water  through  a 
public  street  The  workmen  of  the  contractor  having  done  the 
work  in  so  careless  a  manner  as  to  cause  the  overturning  of  a  coach, 
whereby  a  passenger  was  injured,  the  company  were  held  respon- 
sible. In  Bandleson  v.  Murray,  8  A.  &  E.  109,  a  warehouseman 
employed  a  master-porter  to  remove  a  barrel  from  his  warehouse. 
The  master-porter  employed  his  own  men  and  tackle  ;  and,  through 
the  negligence  of  the  men,  the  tackle  failed,  and  the  barrel  fell 
and  injured  the  plaintiff;  and  it  was  there  held,  that  the  ware- 
houseman was  liable  for  the  injury  thus  occasioned.  The  judg- 
ment of  LiTTLEDALE,  J.,  is  of  great  weight.  "  It  seems  to  me," 
said  the  learned  Judge, "  to  make  no  difference  whether  the  persons 
whose  negligence  occasions  the  injury  be  servants  of  the  defendant, 
paid  by  daily  wages,  or  be  brought  to  the  warehouse  by  a  person 
employed  by  the  defendant."  The  doctrine  laid  down  in  BtLsh  v. 
Stemman  has  no  doubt  undergone  some  qualification  by  the  judg- 
ment of  this  Court  in  Overman  v.  Burnett,  6  M.  &  W.  499,  where 
the  view  taken  by  Littledale,  J.,  in  the  case  of  Laugher  v.  Pointer, 
5  B.  &  C.  547  (29  K.  E.  319),  was  adopted;  namely,  that,  in  order 
to  render  persons  liable  in  such  cases  for  the  acts  of  others  than 
their  servants,  the  act  which  occasions  the  injury  must  be  done  upon, 
or  near,  or  in  respect  of  their  property.  In  Quarman  v.  Burnett, 
Pakke,  B.,  in  delivering  the  judgment  of  the  Court,  says,  "  The 
rule  of  law  may  be,  that,  where  a  man  is  in  possession  of  fixed 
property,  he  must  take  care  that  his  property  is  so  used  or  man- 
aged that  other  persons  are  not  injured ;  and  that,  whether  his 
property  be  managed  by  his  own  immediate  servants,  or  by  con- 
tractors with  them,  or  their  servants.  Such  injuries  are  in  the 
nature   of  nuisances ;  but  the   same   principle  which  applies  to 

the  personal  occupation  of  land  or  houses  by  a  man  or  his 
[*  249]  family,  does  not  apply  *  to  personal  moveable  chattels, 

which,  in  the  ordinary  conduct  of  the  affairs  of  life,  are 
intrusted  to  the  care  and  management  of  others,  who  are  not  the 
servants  of  the  owners,  but  who  exercise  employments  on  their 
own  account,  with  respect  to  the  care  and  management  of  goods, 
for  any  persons  who  choose  to  intrust  them  with  them.  It  is 
unnecessary  to  repeat  at  length  the  reasons  given  by  my  Brother 
Littledale  for  this  distinction,  which  appear  to  us  to  be  quite 
satisfactory ;  and  the  general  proposition  above  referred  to,  upon 
which  only  can  the  defendants  be  liable  for  the  acts  of  persons 
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who  are  not  their  servants,  seems  to  us  to  be  untenable."  In 
JRapsan  v.  Cubitt,  9  M.  &  W.  710,  the  defendant  was  a  builder,  and 
was  not  the  occupier  or  owner  of  the  premises  where  the  accident 
occurred.  In  BeatUieu  v.  Finglam,  P.,  2  Hen.  4,  fo.  18,  pi.  6, — in 
case,  for  so  negligently  keeping  his  fire  that  the  plaintiff's  houses 
and  his  goods  therein  were  burnt,  Markham  (Justice  of  C.  P.) 
says,  "  I  shall  answer  to  my  neighbour  for  him  who  enters  my 
house  with  my  leave  or  with  my  knowledge,  or  who  is  a  guest 
with  me,  or  with  my  servant,  if  he  or  any  of  them  does  anything, 
as  with  a  candle  or  other  thing,  by  which  doing  the  house  of  my 
neighbour  is  burnt"  In  Grote  v.  The  Chester  and  Holyhead  Rail- 
way Companyy  2  Ex.  251,  where  the  injury  was  occasioned  by  the 
breaking  down  of  a  bridge  over  which  the  plaintiff  was  passing  in 
one  of  the  company's  carriages,  this  Court  held  that  the  company's 
having  employed  a  competent  and  skilful  engineer  did  not  exempt 
them  from  their  liability.  In  Rich  v.  Basterfield,  4  C.  B.  783,  it 
was  said  by  Cresswell,  J.,  in  delivering  the  judgment  of  the 
Court,  that  "  several  cases  have  occurred  in  which  the  owners  of 
fixed  property  have  been  held  liable  for  the  consequences  of  acts 
done  upon  it  by  persons  not  strictly  their  servants  or  agents."  So 
in  Machu  v.  The  South  Western  Railway  Company,  2  Ex. 
415,  the  company  *  was  held  liable  for  the  loss  of  goods  [*  250] 
which  had  been  stolen  by  a  person  who  could  not  strictly 
be  called  the  defendant's  servants.  Semple  v.  ?%«  London  and 
Birmingham  Railway  Company,  1  Railw.  Cas.  480,  shows  that 
a  contractor  for  the  execution  of  railway  works  is  the  agent  of  the 
company.  [Parke,  B.  —  How  do  you  distinguish  the  case  of 
Allen  V.  Hayward,  7  Q.  B.  960,  from  the  present  ?  ]  There  the 
defendants,  who  were  merely  commissioners  for  improving  a  navi- 
gation, had  no  possession  of  the  lands  upon  which  the  works  were 
constructed.  [Parke,  B. — In  The  Duke  of  Newcastle  v.  Clark, 
8  Taunt.  602  (20  R  R  583),  it  was  held  that  the  commissioners 
of  sewers  have  not  such  a  possession  in  their  works  as  to  enable 
them  to  maintain  an  action  of  trespass  against  a  wrong-doer.]  The 
contractors'  workmen  are,  by  the  contract  of  the  former  with  the 
company,  their  servants,  for  the  company  have  the  power  of  dis- 
missing them,  if  they  are  incompetent.  The  defendants  are  there- 
fore liable  for  their  negligent  acts. 

Knowles  and  Hall,  in  support  of  the  rule.  —  The  principle  by 
which  all  these  cases  are  governed  is  the  general  one,  that  a  per- 
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son  who  receives  an  injury  from  another  must  proceed  against  the 
party  by  whom  the  injury  is  inflicted.  In  the  case  of  master  and 
servant,  the  master  is  liable  for  the  negligent  acts  of  the  servant, 
on  the  ground  that  he  has  the  power  of  selecting  him ;  but,  in 
order  to  make  one  person  liable  for  an  act  which  another  person 
has  done,  the  latter  must  be  the  servant  of  the  party  sought  to  be 
made  liable;  and,  therefore,  the  question  is,  whether  the  person 
who  committed  the  act  was  or  was  not  the  defendants'  servant 
In  principle,  there  is  no  difference  between  fixed  and  move- 
able property.  Where  the  party  is  the  owner  of  fixed  property 
which  he  occupies,  his  liability  may  arise  from  the  fact 
[*  251]  *  that  he  is  presumed  to  be  present,  and  might  have  inter- 
fered, so  as  to  have  prevented  the  occurrence  of  the  neg- 
ligent act  The  question  here  does  not  depend  upon  the  terms  of 
the  contract,  —  the  time  when  the  company  could  interfere  by 
dismissing  the  contractors'  workmen  had  not  arrived,  —  the  whole 
matter  was  left  to  the  contractors,  and  the  sole  question  is, 
whether  the  company  is  liable  at  common  law  for  the  negligent 
act  of  their  contractors'  workmen  in  the  performance  of  work, 
which  may  be  assumed  to  be  for  the  company's  benefit,  and  with 
respect  to  fixed  property  of  theirs.  As  to  the  argument  db  incon- 
venienti,  that  is  rather  in  the  defendants'  favour  than  otherwise ; 
for,  to  allow  their  liability  would  be  to  give  them  a  right  of  action 
against  their  contractors,  and  so  be  productive  of  circuity  of 
action.  In  the  case  cited  from  the  Year  Book,  Horneby  (King's 
Serjt.)  says,  "  This  defendant  is  undone  and  impoverished  for  ever, 
if  this  action  is  maintainable  against  him ;  for  then  twenty  other 
such  suits  will  be  taken  against  him  for  the  like  matter."  To 
which  Thirning,  J.,  says,  "What  is  that  to  us?  It  is  better  he 
should  be  quite  undone,  than  that  the  law  should  be  changed  for 
him."  The  question,  therefore,  is  resolved  to  the  single  point> 
whether  there  is  any  distinction  between  the  cases  of  fixed  and 
moveable  property.  There  is  no  distinction,  except,  perhaps,  in 
the  case  where  the  act  which  occasions  the  injury,  amounts  to  a 
continuing  nuisance.  Thus,  in  Bush  v.  Steimnan,  the  owner  of  the 
house  might  not  have  been  liable  for  the  mere  placing  of  the  lime, 
but  he  might  be  for  allowing  it  to  remain  where  it  was.  But,  in 
truth,  that  case  cannot  be  considered  as  law.  It  has  always  been 
looked  upon  as  a  doubtful  decision.  Eyre,  Ch.  J.,  entertained  great 
doubts  as  to  the  defendants'  liability,  and  said  at  the  close  of  his 
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judgment,  that  he  still  felt  difficulty  in  stating  the  principle  upon 
which  the  action  was  founded.  And  Mr.  Justice  Littledalb,  in 
his  judgment  in  Laugher  v.  Pointer,  alluding  to  the  cases 
of  Bfish  V.  *  Steinman  and  Sly  v.  Edgley,  says,  "  But  sup-  [*  252] 
posing  these  cases  to  be  rightly  decided/'  &a  So,  at  that 
time,  the  case  did  not  stand  undoubted.  [Platt,  B.,  referred  to 
Witte  V.  Hagiie,  2  Doul.  &  By.  33.]  Allen  v.  Hay  ward  is  in  the 
defendants'  favour;  that  was  an  action  against  the  Commissioners 
of  the  Dartford  Navigation,  and  Lord  Denman,  Ch.  J.,  there  says, 
"We  are  brought  to  the  question,  whether  the  commissioners  are 
responsible  for  this  ill  construction ;  whether  the  contractor  is  to 
be  regarded  as  their  servant,  so  that  they  may  be  called  the 
makers  of  this  work  by  his  agency.  It  seems  perfectly  clear,  that, 
in  an  ordinary  case,  the  contractor  to  do  work  of  this  description 
is  not  to  be  considered  as  a  servant,  but  a  person  carrying  on  an 
independent  business,  such  as  the  commissioners  were  fully  justi- 
fied in  employing  to  perform  works  which  they  could  not  execute 
for  themselves,  and  who  was  known  to  all  the  world  as  performing 
them."  In  MUligan  v.  Wedge,  12  A.  &  E.  737,  where  a  licensed 
driver  was  employed  by  the  purchaser  of  a  bullock  to  drive  it 
from  Smithfield,  and  the  drover  employed  a  boy  to  drive  the 
bullock  to  the  owner  s  slaughter-house,  and  the  bullock  injured  a 
person,  it  was  held,  that  the  owner  was  not  liable  for  the  injury ; 
and  Lord  Denman,  Ch.  J.,  there  says,  "  I  think  we  are  bound  by  the 
late  decision  in  Qv>arman  v.  Burnett,  which  was  pronounced  after 
full  consideration.  It  may  be  another  question,  whether  I  should 
agree  in  all  the  remarks  delivered  from  the  bench  in  that  case ;  if 
I  felt  any  doubt,  it  would  be  whether  the  distinction,  as  to  the 
law  in  the  cases  of  fixed  and  of  moveable  property,  can  be  relied 
upon/'  In  the  case  of  Grote  v.  The  Chester  and  Holyhead  Rail- 
way Company,  the  company  had  delegated  their  authority  to  the 
contractors,  and  therefore  were  liable  for  their  acts;  but  in 
reality  the  question  as  to  the  liability  of  the  contractors  did  not 
arise  in  that  case.  In  Burgess  v.  (%ay,  1  C.  B.  578,  the 
*  dangerous  position  of  the  heap  of  rubbish,  which  occa-  [*  253] 
sioned  the  accident,  was  pointed  out  to  the  defendant, 
who  promised  to  have  it  removed,  which  he  neglected  to  do. 
"  This,  *  as  Tindal,  Ch.  J.,  said,  "  was  an  admission  that  he  was 
exercising  a  dominion  over  it."  So  that  the  defendant  there  per- 
sonally interfered ;  and  Cresswell,  J.,  in  that  case  says, ''  I  think 
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there  was  abundant  evidence  to  show  that  the  defendant  at  least 
sanctioned  the  placing  of  the  nuisance  on  the  road,  and,  therefore, 
that  he  is  responsible  for  the  consequences."  By  the  Roman  law 
the  paterfamilias  was  liable  for  accidents  which  occurred  by  the 
negligence  of  those  in  his  house:  thus,  Pandect  Lib.  ix,  tit  iii, 
"Prajtor  ait  de  his  qui  dejecerint  vel  effuderint:  Unde  in  eum 
locum  quo  vulgo  iter  fiet,  vel  in  quo  consistetur,  dejectum  vel 
eflfusum  quid  erit,  quantum  ex  eft  se  damnum  datum  factumve  erit, 
in  eum  qui  ibi  habUaverit  in  duplum  judicium  dabo."  ^  But  the 
occupier  of  the  house  was  held  liable  by  virtue  of  his  personal 
occupation,  and  not  by  virtue  of  his  ownership.  Suppose  the 
owner  of  land  grants  an  easement  to  another  to  erect  some  engine, 
by  the  negligent  working  of  which  a  person  is  injured,  it  could 
hardly  be  contended  that  the  owner  of  the  land  would  be  liable 
[Platt,  B.  —  Suppose  the  occupier  of  a  house  were  to  direct  a 
bricklayer  to  make  certain  repairs  to  it,  and  one  of  his  workmen 
through  his  clumsiness  were  to  let  a  brick  fall  upon  a  passer-by,  is 
the  owner  to  be  liable  ?]  That  could  hardly  be  contended ;  and 
yet,  the  case  is  parallel  to  the  present  In  BancUeson  v.  Murray, 
the  defendant  may  have  been  present  when  the  negligence  oc- 
curred. Cur,  adv,  vvit 

[  *254]    *  Hobbit  v.  The  London  and  Horth  Western  Railway 

Company. 

The  facts  of  this  case  were  precisely  similar  to  those  of  the 
last 

Martin  and  H.  Hill  showed  cause.  —  It  has  been  argued,  on  the 

part  of  the  defendants,  that  there  is  a  distinction  between  personal 

occupation  of  a  house  and  the  mere  ownership,  and  that,  in  the 

present  case,  the  company  have  not  even  such  a  possession  as 

would  support  an  action  of  trespass  quare  clausum  f regit     All  the 

materials  of  the  railway  belong  to  the  Company,  and  they  might,  it 

is  submitted,  maintain  the  action.     Harrison  v.  Parker,  6  East,  154 

(8  R  R  434).    In  Mathews  v.  The  West  London  Waterworks  Com- 

pany,  the  company  were  held  to  be  liable,  although  they  had  no 

such  possession  as  would  maintain  such  an  action. 

^  See,  also,  Jastinian's  InBt.  Lib.  4,  tit.  obligatns  intelligitnr.   Ideo  anteni  non  pro- 

5,  8. 1.    "  Item  is,  cujus  ex  coenacnlo,  vel  prife  ex  maleflcio  obligatna  intelligitnr,  quia 

proprio  ipeius,  vel  condacto,  vel  in  qao  gra-  plemmqne  ob  alterios  culpam  tenetar,  aat 

tiR  habitat  dejectum  effusumve  aliquid  est,  servi  aat  liberi." 
ita  nt  alicoi  noceret,  qaasi  ex  maleflcio 
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Knowles  and  Hall,  in  support  of  the  rule.  —  The  case  la^t  cited 
was  an  erroneous  application  of  the  doctrine  with  regard  to  the 
relation  of  master  and  servant.  Cur,  adv.  vult 

The  judgment  of  the  Court  in  the  preceding  cases  was  now 
given  by 

ROLFB,  B.  (His  Lordship,  after  stating  the  pleadings  and  facts 
in  Beedie  v.  ?%€  North  Western  Railway  Company,  as  above  set 
forth,  proceeded). — It  appears  to  us  quite  clear,  that  after  the 
passing  of  the  second  Act,  the  contract  with  Messrs.  Crawshaw  was 
transferred  to  the  present  defendants,  so  as  to  make  them  liable  to 
the  same  extent  precisely,  as  the  original  Leeds,  Dewsbury,  and 
Manchester  Company  would  have  been  liable,  if  the  second  Act 
had  not  passed.  But,  after  full  consideration  of  the  subject,  we  are 
of  opinion  that  neither  the  defendants  nor  the  original  company  are 
liable. 

*  In  the  case  of  Quarman  v.  Burnett,  this  Court  decided  [*255] 
(adopting  the  opinion  of  Lord  Tenterden  and  Mr.  Justice 
LiTTLEDALE,  in  Laugher  v.  Pointer),  that  the  liability  to  make  com- 
pensation for  an  injury  arising  from  the  neglect  of  a  person  driving 
a  carriage,  attaches  only  on  the  driver,  or  on  the  person  employing 
him.  The  liability  on  any  one,  other  than  the  party  actually  guilty  of 
any  wrongful  act,  proceeds  on  the  maxim,  Quifacit  per  alium  facit 
per  86.  The  party  employing  has  the  selection  of  the  party 
employed,  and  it  is  reasonable  that  he  who  has  made  choice  of  an 
unskilful  or  careless  person  to  execute  his  orders,  should  be  respon- 
sible for  any  injury  resulting  from  the  want  of  skill  or  want  of 
care  of  the  person  employed ;  but  neither  the  principle  of  the  rule, 
nor  the  rule  itself,  can  apply  to  a  case  where  the  party  sought  to 
be  charged  does  not  stand  in  the  character  of  employer  to  the  party 
by  whose  negligent  act  the  injury  has  been  occasioned.  The  doc- 
trine of  Quarman  v.  Burnett  has  since  been  acted  on  in  this  Court, 
in  the  case  of  Bapaon  v.  Cubitt,  and  in  the  Court  of  Queen's 
Bench,  in  Miiligan  v.  Wedge,  and  again  in  Allen  v.  Hay  ward. 

By  these  authorities  we  must  consider  the  law  to  have  been 
settled ;  and  the  only  question  is,  whether  the  law,  so  settled,  is 
applicable  to  the  facts  of  this  case. 

To  show  it  was  not,  it  was  argued  by  the  counsel  for  the  plaintiff, 
that  there  is  a  recognised  distinction  on  this  subject,  between 
injuries  arising  from  the  careless  or  unskilful  management  of  an 
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animal,  or  other  personal  chattel,  and  an  injury  resulting  from  the 
negligent  management  of  fixed  real  property.  In  the  latter  case,  it 
was  contended  the  owner  is  responsible  for  all  injuries  to  passers- 
by  or  others,  howsoever  they  may  have  been  occasioned ;  and  here 
it  was  said  the  defendants  were,  at  the  time  of  the  accident,  the 
owners  of  the  railway,  and  so  are  the  parties  responsible. 

This  distinction  as  to  fixed  real  property  is  adverted  to 
[*  256]  *  by  Mr.  Justice  Littledalb,  in  his  very  able  judgment 
in  Laugher  v.  P&intety  5  B.  &  C,  at  pages  559  and  560 ; 
and  it  is  also  noticed  in  the  judgment  of  this  Court,  in  Qv^arman  v. 
Burnett  But  in  neither  of  these  cases  was  it  necessary  to  decide 
whether  such  a  distinction  did  or  did  not  exist.  The  case  of  Bv^h  v. 
Steinman,  where  the  owner  of  a  house  was  held  liable  for  the  act  of 
a  servant  of  a  sub-contractor,  acting  under  a  builder  employed  by 
the  owner,  was  a  case  of  fixed  real  property.  That  case  was 
strongly  pressed  in  argument,  in  support  of  the  liability  of  the 
defendants,  both  in  Laugher  v.  Painter  and  QtMmian  v.  Burnett ; 
and  as  the  circumstances  of  those  two  cases  were  such  as  not  to 
make  it  necessary  to  overrule  Bush  v.  Steinman,  if  any  distinction 
in  point  of  law  did  exist,  in  cases  like  the  present,  between  fixed 
property  and  ordinary  moveable  chattels,  it  was  right  to  notice  the 
point.  But,  on  full  consideration,  we  have  pome  to  the  conclusion, 
that  there  is  no  such  distinction,  unless,  perhaps,  in  cases  where 
the  act  complained  of  is  such  as  to  amount  to  a  nuisance ;  and,  in 
fact,  that,  according  to  the  modern  decisions.  Bush  v.  Steinman 
must  be  taken  not  to  be  law,  or,  at  all  events,  that  it  cannot  be 
supported  on  the  ground  on  which  the  judgment  of  the  Court 
proceeded. 

It  is  not  necessary  to  decide  whether,  in  any  case,  the  owner  of  real 
property,  such  as  land  or  houses,  may  be  responsible  for  nuisances 
occasioned  by  the  mode  in  which  his  property  is  used  by  others 
not  standing  in  the  relation  of  servants  to  him,  or  part  of  his 
family.  It  may  be,  that  in  some  cases  he  is  so  responsible.  But 
then,  his  liability  must  be  founded  on  the  principle,  that  he  has 
not  taken  due  care  to  prevent  the  doing  of  acts  which  it  was  his 
duty  to  prevent,  whether  done  by  his  servants  or  others.  If,  for 
instance,  a  person  occupying  a  house  or  a  field  should  permit 
another  to  carry  on  there  a  noxious  trade,  so  as  to  be  a  nuisance  to 
his  neighbours,  it  mny  be  that  he  would  be  responsible,  though 
the  acts  complained  of  were  neither  his  acts  nor  the  acts  of  bis 
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servants.  He  would  have  *  violated  the  rule  of  law,  Sic  [*  257] 
fUsre  tuo  ni  alienum  non  lasdas.  This  is  referred  to  bj 
Mr.  Justice  CRESSWBXiL,  in  delivering  the  judgment  of  the  Court  of 
Common  Bench,  in  Rich  v.  Basterfidd,  4  C.  B.  802,  as  the  principle 
on  which  parties  possessed  of  fixed  property  are  responsible  for 
acts  of  nuisance  occasioned  by  the  mode  in  which  the  property  is 
enjoyed.  And,  possibly,  on  some  such  principle  as  this,  the  case  of 
BtLsih  V.  Steinman  may  be  supported.  But  certainly  that  doctrine 
cannot  be  applied  to  the  case  now  before  us.  The  wrongful  act 
here  could  not  in  any  possible  sense  be  treated  as  a  nuisance.  It 
was  one  single  act  of  negligence ;  and,  in  such  a  case,  there  is  no 
principle  for  making  any  distinction  by  reason  of  the  negligence 
having  arisen  in  reference  to  real  and  not  to  personal  property. 

If  the  defendants  had  employed  a  contractor,  carrying  on  an 
independent  business,  to  repair  their  engines  or  carriages,  and  the 
contractor's  workmen  had  negligently  caused  a  heavy  piece  of  iron 
to  fall  on  a  bystander,  it  would  appear  a  strange  doctrine  to  hold 
that  the  defendants  were  responsible.  Mr.  Justice  Littledale, 
in  his  very  able  judgment  in  Laugher  v.  Pointer,  observed  (5  B.  & 

C.  558)  that  the  law  does  not  recognise  a  several  liability  in  two 
principals  who  are  unconnected ;  if  they  are  jointly  liable,  you  may 
sue  either,  but  you  cannot  have  two  separately  liable.  This  doc- 
trine is  one  oi general  application,  irrespective  of  the  nature  of  the 
employment ;  and,  applying  the  principle  to  the  present  case,  it 
would  be  impossible  to  hold  the  present  defendants  liable,  without, 
at  the  same  time,  deciding  that  the  contractors  are  not  liable,  which 
it  would  be  impossible  to  be  contended. 

It  remains  only  to  be  observed,  that,  in  none  of  the  more  modem 
cases  has  the  alleged  distinction  between  real  and  personal  property 
been  admitted.  In  MUligan  v.  Wedge,  Lord  Denmak  ex- 
presses doubt  as  to  the  existence  *  of  such  a  distinction  in  [*  258] 
any  case;  and,  in  the  more  recent  case  of  Allen  v.  Hay- 
ward,  the  judgment  of  the  Court  proceeded  expressly  on  the 
ground  that  the  contractor,  in  a  case  like  the  present,  is  the  only 
party  responsible.  The  last  case  so  closely  resembles  the  present, 
that,  even  if  we  had  not  considered  the  decision  right,  we  should 
probably  have  felt  bound  by  it.  But  we  see  no  reason  to  doubt  its 
perfect  correctness.  It  seems  to  follow  as  a  necessary  corollary  from 
the  principles  of  the  preceding  cases,  and  entirely  to  govern  this. 

Out  attention  was  directed  during  the  argument  to  the  provisions 
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of  the  contract,  whereby  the  defendants  had  the  power  of  insisting 
on  the  removal  of  careless  or  incompetent  workmen,  and  so  it  was 
contended  they  must  be  responsible  for  their  non-removal.  But 
this  power  of  removal  does  not  seem  to  us  to  vary  the  case.  The 
workman  is  still  the  servant  of  the  contractor  only,  and  the  fact 
that  the  defendants  might  have  insisted  on  his  removal  if  they 
thought  him  careless  or  unskilful,  did  not  make  him  their  servant. 
In  Qimrraan  v.  Burnett,  the  particular  driver  was  selected  by  the 
defendants;  but  this  was  held  not  to  afifect  the  liability  of  the 
driver's  master,  or  to  create  any  responsibility  in  the  defendants ; 
and  the  same  principle  applies  here.  On  these  grounds  we  are  of 
opinion  that  this  rule  must  be  made  absolute.        Rule  absolute. 

Ellis  V.  Sheffield  Oas  Conramen  Company. 

23  L.  J.  Q.  B.  42-43  (s.  c.  2  EU.  &  BL  767). 

[42]  Fuhlic  Nuisance.  — Employer  and  Contractor.  —  Contract  to  do  Unlawful 
Act.  —  Liability  of  Employer. 

Where  a  person  is  employed  to  do  an  unlawful  act  by  which  an  injury  is 
occasioned  to  a  third  person,  the  employer  is  liable  to  an  action  for  such  injury , 
though  the  party  employed  be  a  contractor,  and  the  act  that  of  his  servants. 

The  defendants,  a  registered  joint-stock  company,  contracted  with  W.  for  the 
laying  of  their  main  gas-pipes  in  the  streets  of  Sheffield,  having  no  special 
powers  for  that  purpose.  The  servants  of  W.  left  a  heap  of  earth  and  stones 
which  had  been  thrown  out  of  the  trenches  dug  for  receiving  the  pipes  in  one  of 
the  streets,  and  the  plaintiff  in  passing  along  the  street  tumbled  over  it  and  was 
injured :  Heldj  that  the  defendants  were  liable  to  an  action  for  the  injury 
occasioned  to  the  plaintiff. 

This  was  an  action  for  an  injury  occasioned  by  a  public  nuisance. 
The  declaration  alleged  that  there  was  a  common  public  street  and 
highway  in  the  parish  of  Shefl&eld  called  and  known  by  the  name 
of  Ebenezer  Street,  and  that  the  defendants  wrongfully  and  un- 
lawfully caused  and  procured  to  be  dug  in  and  upon  the  said 
common  street  and  highway  a  certain  hole  or  trench,  and  in  dig- 
ging the  said  hole  or  trench  divers  quantities  of  stones  and  earth 
were  excavated  out  of  the  same  and  thrown  upon  the  adjoining 
ground  and  in  and  upon  the  said  street  and  highway,  and  the  said 
street  and  highway  were  thereby  greatly  obstructed,  and  the 
defendants  were  thereby  guilty  of  a  common  public  nuisance,  by 
means  of  the  committing  of  which  grievances  by  the  defendants  the 
plaintiff,  while  she  was  lawfully  passing  on  foot  along  the  said 
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street  and  highway,  fell  over  and  upon  the  said  stones  and  earth 
which  had  been  so  excavated  and  thrown  up  as  aforesaid,  and  was 
thereby,  &c. 

Plea.  —  Not  guilty. 

On  the  trial,  before  Wightman,  J.,  at  the  last  Yorkshire  Sum- 
mer Assizes,  it  appeared  that  the  defendants  were  a  completely  regis- 
tered joint-stock  company,  and  having  obtained  the  consent  of  the 
Sheffield  board  of  highways,  they  entered  into  a  contract  with  a 
Mr.  Watson,  a  street-paver,  for  the  laying  of  the  company's 
main  gas-pipes  in  the  streets  of  Sheffield,  having  no  special  powers 
for  that  purpose.  In  performance  of  his  contract  Mr.  Watson 
employed  several  men  to  do  the  work,  who  were  under  the  super- 
intendence of  himself  and  his  son.  In  digging  trenches  for  the 
gas-pipes  the  earth  dug  out  was  thrown  on  the  street  beside  the 
trench,  and  afterwards  filled  into  the  trench,  and  any  earth  that 
remained  after  the  trench  was  filled  in  was  carted  away.  A  heap 
of  earth  and  stones  so  dug  out  was  left  in  one  of  the  streets,  and 
the  plaintiff,  in  going  along  the  street  in  the  evening,  it  being  dark 
at  the  time,  tumbled  over  the  heap  and  was  severely  injured.  A 
verdict  was  found  for  the  plaintiff,  damages  £50,  leave  being 
reserved  to  the  defendants  to  move  to  enter  a  verdict  for  them  if 
the  Court  should  be  of  opinion  that  the  contractor  was  the  person 
liable,  and  that  the  company  were  not  liable ;  and  accordingly, 

T.  Jones  now  moved  for  a  rule  nisi.  —  The  general  principle 
applicable  to  a  case  of  this  kind  is  not  doubted,  but  it  is  said  that 
as  the  work  contracted  to  be  done  was  in  itself  illegal,  the  com- 
pany is  liable  notwithstanding  the  contract.  This  distinction  can- 
not be  supported  consistently  with  the  case  of  Overton  v.  Freeman, 
21  L.  J.  C.  P.  52,  in  which  it  was  held  that  the  circumstance  of 
the  act  causing  the  injury  being  a  public  nuisance,  did  not  render 
the  employer  liable  for  the  neglect  of  the  contractor's  servants. 

[Lord  Campbell,  Ch.  J.  —  If  a  man  employs  another  to  commit  a 
nuisance,  is  he  not  liable  for  the  consequences  of  the  nuisance  ?] 

The  cases  of  Peachey  v.  Rowland,  22  L.  J.  C.  P.  81,  referred  to  at 
the  trial,  and  Knight  v.  Fox,  5  Ex.  721,  20  L.  J.  Ex.  9,  confirm  the 
decision  in  Overtone.  Freeman^  and  go  to  establish  that  the 
true  principle  in  cases  of  this  kind  is,  that  the  *  act  of  a  con-  [*  43]' 
tractor  cannot  be  considered  to  be  the  act  of  the  employer. 

[Lord  Campbell,  Ch.  J.  —  If  necessarily  a  part  of  the  instructions 
of  the  employer  and  of  the  contract,  why  should  it  not  be  an  act 
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of  the  employer,  for  which  he  ia  liable  ?  In  the  cases  referred  to, 
the  act  was  not  done  in  accordance  with  the  contracts  entered 
into.  There  may  be  a  difference  between  the  case  where  a  party 
is  originally  a  wrong-doer,  and  where  he  has  some  limit  within 
which  he  may  legally  do  the  act] 

Here  the  act  done  in  carrying  out  the  contract,  and  which 
caused  the  injury,  was  a  negligent  act,  and  the  negligence  was  that 
of  the  contractor's  servants,  and  the  employers  should  not  be  made 
liable  for  their  negligence.  He  referred  also  to  Beedie  v.  The  Lon- 
don and  North  Western  Hallway  Company,  4  Ex.  244,  20  L.  J.  Ex. 
65  (p.  168,  ante). 

Lord  Campbell,  Ch.  J.  —  I  am  of  opinion  that  there  should  be 
no  rule  in  this  case.  The  position  in  effect  contended  for  by  the 
defendant's  counsel  I  think  wholly  untenable,  namely,  that  where 
there  is  a  contractor,  the  employer  can  in  no  case  be  made  liable. 
It  seems  to  me  that  if  the  contractor  does  that  which  he  is  ordered 
to  do,  it  is  the  act  of  the  employer,  and  this  appears  to  have  been 
so  considered  in  the  cases  cited.  In  those  cases  nothing  was 
ordered  except  that  which  the  party  giving  the  order  had  a  right 
to  order,  and  the  contract  was  to  do  what  was  legal,  and  the 
employer  was  held  properly  not  liable  for  what  the  contractor  did 
negligently,  the  relation  of  master  and  servant  not  existing.  But 
here  the  defendants  employed  a  contractor  to  do  that  which  was 
unlawful,  and  an  act  done  in  consequence  of  such  employment  is 
the  cause  of  the  injury  for  which  the  action  is  brought  It  is 
simply  the  case  of  persons  employing  another  to  do  an  unlawful 
act,  and  a  damage  to  the  plaintiff  from  the  doing  of  such  unlawful 
act.  We  have  the  injuria  et  dammtm,  which  constitute  a  ground 
of  action.  Upon  the  principle  contended  for,  a  man  might  protect 
himself  in  the  case  of  a  menial  servant,  by  entering  into  a  con- 
tract with  such  servant 

Coleridge,  J.,  concurred. 

WiGHTMAN,  J.  —  I  am  of  the  same  opinion  as  I  was  at  the  trial. 
It  seems  to  me  the  real  ground  of  distinction  is,  that  the  employ- 
ment of  the  contractor  was  to  do  an  unlawful  act. 

Erle,  J.  —  The  act  of  the  person  who  is  here  called  a  contractor, 
was  the  act  done  by  him  under  the  special  directions  of  the 
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defendants ;  and  that  appears  to  me  to  distinguish  this  case  from 
those  in  which  the  employer  was  held  not  liable  for  the  act  done 
by  a  contractor,  not  in  accordance  with  his  contract 

Ride  refvsed. 

ENGLISH  NOTES. 

The  principle  commonly  cited  under  the  maxim  respondeat  superior 
in  regard  to  the  relation  of  master  and  servant^  is  fully  treated  under  the 
head  of  "  Master  and  Servant,''  Nos.  8  &  9  and  notes,  17  R.  C.  252  et  seq. 
For  the  purposes  of  this  maxim,  the  relationship  of  master  and  servant  is 
constituted  between  A.  and  B.  by  the  fact  that  B.  is  acting  in  the  em- 
ployment in  question  under  the  immediate  orders  and  control  of  A.  So 
that  for  this  purpose,  B.  is  considered  A.'s  servant,  although  he  is,  for 
general  purposes,  the  servant  of  C,  and  is  merely  lent  to  and  is  acting 
under  the  orders  and  control  of  A.,  who  is  an  independent  contractor 
for  the  particular  job  in  hand.  Donovan  v.  Laing  (C.  A.)  1893,  1  Q.  B. 
629,  63  L.  J.  Q.  B.  25,  68  L.  T.  512,  41  W.  R.  455  j  Jones  v.  Scullard, 
1898, 2  Q.  B.  565,  67  L.  J.  Q.  B.  895. 

And  conversely,  where  A.  retains  the  control  of  a  job  undertaken  by 

C,  but  to  be  performed  under  A.'s  supervision,  A.  will  be  responsible 
for  the  negligence  of  the  workmen  in  the  immediate  employ  of  C. 

The  principle  applying  to  this  class  of  cases  is  clearly  and  fully  stated 
by  Lord  Giffobd  in  the  case  of  Stephen  v.  Thurso  Police  Commis- 
sioners (Court  of  Se38ion,  Scotland,  1876),  3  Rettie,  535.  The  plain- 
tiff was  a  watchmaker  who  had  been  hurt  by  stumbling  over  a  heap  of 
rubbish  left  upon  the  street  after  nightfall,  and  not  fenced  or  lighted. 
He  brought  his  action  against  the  persons  representing  the  Police  Com- 
missioneis  of  the  burgh,  who  pleaded  that  the  rubbish  in  question  had 
been  left  as  it  was  by  the  negligence  of  a  contractor,  one  Swanson. 
The  legal  aspect  of  the  question  is  expounded  by  Lord  Giffosd  as  fol- 
lows (3  Rettie,  541)  :  ^<  A  master  is  liable  for  damage  occasioned  by  the 
act  or  by  the  negligence  of  his  servant  acting  in  his  employment.  In 
such  a  case  the  maxim  applies  quifacit  per  alium  facit  per  se.  On  the 
other  hand,  a  person  who  employs  an  independent  tradesman  or  con- 
tractor to  build  or  to  repair  or  to  take  down  his  house,  or  to  execute  some 
specific  work,  is  not  liable  for  the  fault  or  negligence  of  such  tradesman 
or  contractor,  or  of  the  workman  whom  they  may  employ.  The  em- 
ployer is  not  responsible  either  for  the  fault  or  for  the  negligence  of 
the  independent  contractor  unless  he  expressly  directed  the  wrongful 
or  improper  act.  In  such  cases  the  rule  holds  culpa  tenet  suos  auc- 
tores  tantum.  But  there  are  many  cases  where  it  is  exceedingly  diffi- 
cult to  tell  whether  the  party  directly  guilty  of  the  fault  or  negligence 
is  the  servant  of  a  master  who  will  be  responsible  in  the  damage  caused, 
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or  merely  the  independent  employee  of  an  employer  who  will  not  be  an- 
swerable for  the  employee's  or  contractor's  fault,  and  not  liable  in  damages 
occasioned  thereby.  The  present  case  is  one  in  which  there  is  great 
difficulty  in  determining  whether  the  persons  who  were  directly  negli- 
gent—  that  is,  the  persons  who  were  to  blame  for  leaving  the  heap  on 
the  public  street  unlighted  and  unfenced  —  were  in  point  of  law  to  be 
held  the  servants  of  the  commissioners,  or  were  merely  the  workmen  of  an 
independent  contractor,  for  whose  negligence  the  commissioners  are  not 
answerable.  To  solve  this  question  it  is  necessary  to  take  into  view  the 
terms  of  the  written  contract  between  the  commissioners  and  Mr.  Swan- 
son,  and  the  mode  in  which  it  was  to  be  carried  out;  and  not  only  so, 
but  to  keep  in  view  the  position  of  the  parties  and  the  whole  circum- 
stances attending  the  deposit  of  the  heap  in  question,  and  its  being 
allowed  to  remain  unlighted  all  night.  On  carefully  considering  the 
very  numerous  cases  which  have  occurred,  chiefly  in  England,  on  this 
branch  of  the  law,  and  of  which  we  had  in  argument  a  very  full  citation, 
I  think  that  the  principle  which  governs  the  decision  in  such  cases  is 
that  the  person  or  superior,  be  ho  called  either  master  or  employer,  who 
has  reserved  or  who  has  assumed  the  direct  and  personal  control  over  the 
subordinate,  be  he  called  servant  or  workman,  who  committed  the  fault 
or  negligence,  is  liable  for  the  damage  thereby  caused.  In  such  case  re- 
spondeat superior  ;  the  superior  is  answerable  for  the  negligence  of  his 
subordinate*,  and  the  test,  I  think,  always  is,  had  the  superior  personal 
control  or  power  over  the  acting  or  mode  of  acting  of  the  subordinate  ?  I 
used  the  expression  ^  personal  control  *  because  I  think,that  this  is  always 
the  turning  point  in  such  cases.  Was  there  a  control  or  direction  of 
the  person  in  opposition  to  a  mere  right  to  object  to  the  quality  or  de- 
scription of  the  work  done  ?  Where  this  element  of  personal  control  is 
found,  then  responsibility,  either  for  malfeasance  or  nonfeasance,  for 
fault  or  negligence,  will  attach,  not  only  to  the  servant  or  workman  (he 
is  always  liable),  but  to  him  who  had  the  personal  control  over  him 
who  was  his  superior  in  the  sense  of  the  maxim.  On  the  other  hand,  if 
an  employer  has  no  such  personal  control,  but  has  merely  the  right  to 
reject  work  that  is  ill  done,  or  to  stop  work  that  is  not  being  rightly 
done,  but  has  no  power  over  the  person  or  time  of  the  workman  or  arti- 
san employed,  then  he  will  not  be  their  superior  in  the  sense  of  the 
maxim,  and  not  answerable  for  their  fault  or  negligence.  It  is  some- 
times said  that  the  question  is  whether  the  relation  between  the  imme- 
diate wrongdoer  and  the  defender  is  that  of  master  and  servant,  or 
employer  and  contractor.  But  these  words  are  a  little  ambiguous, 
and  though  they  may  indicate  generally  the  rule  of  law,  the  real  ques- 
tion always  is,  I  think.  Who  had  the  control  and  direction  of  the  person 
who  did  the  wrong  ?     For  example,  it  is  of  no  consequence  whether 
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there  is  a  written  contract  or  not.  The  real  question  is^  What  is  the 
nature  of  the  contract  ?  A  man  may  have  a  written  contract  with  his 
hutleror  coachman,  but  he  will  be  liable  for  their  negligence  just  as  if 
he  hired  them  verbally.  And  there  may  be  no  written  contract  with  a 
builder  who  undertakes  to  build  a  house  according  to  plans,  and  yet  the 
owner  of  the  house  will  not  be  liable  for  the  fault  or  negligence  of  the 
builder  or  his  workmen.  Again,  even  where  by  the  terms  of  the  contract 
an  employer  has  no  personal  control  over  the  contractor's  workmen,  the 
employer  may  become  liable  for  negligence  if  he  personally  interfere 
with  the  workmen  and  directs  and  adopts  their  acts.  An  instance  of 
this  occurred  in  the  case  Burgess  v.  Gray  (1845),  1  C.  B.  598,  and  in 
other  cases.  Now,  applying  the  principle  to  the  circumstances  of  the 
present  case,  I  agree  with  all  your  Lordships  that  by  the  terms  of 
the  written  contract,  the  commissioners  of  police  of  Thurso  did  not  so 
part  with  the  entire  control  of  the  contractor  and  his  workmen  as  to 
liberate  them  from  responsibility  for  the  particular  act  of  negligence 
now  in  question.  The  direct  parties  negligent  were  the  scavengers  who 
removed  the  rubbish  from  Mr.  Galloway's  premises  to  the  public  street 
and  left  it  there.  Now,  the  written  contract  expressly  states  that  the 
contractor,  '  except  where  otherwise  provided  for,  shall  be  under  the  im- 
mediate order  of  the  inspector,  or,  in  his  absence,  of  the  clerk  of  the 
commissioners,'  and  it  is  proved  that  in  accordance  with  this  the  inspec- 
tor and  clerk  were  in  the  habit  of  giving,  and  in  this  instance  did  give, 
directions  and  orders  to  the  scavengers,  who,  though  paid  by  Swanson, 
the  contractor,  were  always  under  the  control  of  and  obliged  to  obey  the 
orders  of  the  commissioners  given  through  their  inspector  and  clerk.  .  .  . 
On  the  general  ground,  therefore,  that  the  present  case  is  not  the  case 
of  fault  or  negligence  by  an  independent  contractor  or  tradesman,  over 
whom  and  over  whose  workmen  the  employer  has  no  personal  control, 
but  the  case  of  employers  or  masters  hiring  servants  through  a  con- 
tractor, over  whom  they  maintain  entire  control,  I  am  of  opinion  that  the 
commissioners  are  liable  for  the  damages." 

In  an  action  against  contractors  for  building  a  house  by  a  person 
injured  by  the  fall  of  a  tool  out  of  a  window,  it  appeared  that  the  de- 
fendants, after  finishing  the  outside,  had  removed  the  outer  hoarding 
and  employed  a  sub- contractor  to  do  the  inside  plastering,  and  that  the 
fall  of  the  tool  was  caused  by  a  workman  in  the  employ  of  the  latter. 
It  was  held  that  the  defendants  were  not  liable,  and  that  if  any  precau- 
tions were  necessary  to  be  taken  against  such  accidents,  it  was  the  duty 
of  the  sub-contractors,  and  not  of  the  contractors,  to  provide  them. 
Pearsany.  Cox  (C.  A.  1877),  2  C.  P.  D.  369,  36  L.  T.  495. 

In  the  case  of  Janes  v.  Seullard,  1898,  2  Q.  B.  565,  67  L.  J.  Q.  B. 
895,  the  defendant,  who  was  the  owner  of  a  brougham  and  horse  kept 
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at  a  livery  stable^  was  held  liable  for  the  negligence  of  a  ooachman  hired 
by  him  from  the  stable  proprietor  at  a  weekly  sum,  but  wearing  the 
defendant's  livery  and  acting  under  his  orders.  The  case  was  distin- 
guished from  the  cases  of  Laugher  v.  Pointer  (1826),  5  B.  &  C.  527, 
29  B.  B.  319,  and  Quarman  v.  Burnett  (1840),  6  M.  &  W.  499,  where 
the  owner  of  a  carriage,  for  which  horses  and  driver  were  furnished  for 
the  day  from  a  job-master,  were  held  not  responsible  for  the  negligent 
driving. 

On  a  somewhat  similar  principle,  it  has  been  held  that  an  owner  of 
land  (A.)  is  not  responsible  to  the  owner  of  the  adjoining  land  (B.)  for 
damage  by  subsidence  caused  by  the  operation  of  a  former  proprietor 
who  made  an  excavation  in  the  land,  subsequently  owned  by  A.,  and 
which  ultimately  caused  the  damage  to  the  land  ot  B.  Greenwell  v. 
Low  Beechhum  Colliery  Co.,  1897,  2  Q.  B.  177,  66  L.  J.  Q.  B.  643. 

AMERICAN  NOTES. 

The  decisions  in  the  United  States  are  in  a  state  of  inextricable  confusion 
and  conflict  upon  many  of  the  questions  arising  in  the  application  of  this  rule. 
Irrespective  of  statute,  the  general  rule  is  that  the  independent  contractor, 
and  not  his  employer,  is  liable  to  a  person  injured  by  reason  of  the  negligence 
of  the  workmen  employed  by  the  contractor ;  but  there  are  important  excep- 
tions and  qualifications. 

In  Lowell  v.  Boston  ^  Lowell  Railway  Co.,  23  Pickering,  24  (Mass.  1839),  the 
defendant  had  authority  from  the  Legislature  to  construct  a  railroad  from 
Boston  to  Lowell,  and  to  cross  highways,  with  power  to  raise  or  lower  the 
grade  of  such  highways.  The  railroad  company  contracted  with  one  Noonan 
to  construct  a  section  of  the  road,  for  a  stipulated  sum.  Noonan's  workmen 
dug  a  deep  cut  under  Thomdike  Street  in  Lowell,  by  reason  of  which  cut, 
and  the  failure  to  replace  certain  barriers  at  the  cut,  one  Currier,  while 
traveUing  on  Thorndike  Street,  was  thrown  into  the  cut  and  injured.  The 
city  of  Lowell,  having  paid  Currier  the  damage  sustained  by  him,  brought 
this  action  for  indemnity  against  the  railroad  company.  The  defence  was 
that  Noonan  was  an  independent  contractor.  Upon  this  question  Mr.  Justice 
Wilde,  who  delivered  the  opinion  of  the  Court,  which  included  Chief  Jus- 
tice Shaw,  said  (page  31) : 

"  But  the  defendants  deny  their  responsibility  for  the  negligence  of  the 
persons  employed  in  the  construction  of  that  part  of  the  railroad  where  the 
accident  happened,  because  this  section  thereof  had  been  let  out  to  one 
Noonan,  who  had  contracted  to  make  the  same  for  a  stipulated  sum,  and  who 
employed  the  workmen.  We  do  not,  however,  think  that  this  circumstance 
relieves  the  defendants  from  their  responsibility.  The  work  was  done  for 
their  benefit,  under  their  authority,  and  by  their  direction.  They  are  there- 
fore to  be  regarded  as  the  principals,  and  it  is  immaterial,  whether  the  work 
was  done  under  contract  for  a  stipulated  sum,  or  by  workmen  employed 
directly  by  the  defendants  at  day  wages.    This  question  was  fully  discussed 
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and  settled  in  the  ease  of  Bush  y.  Steinman,  1  Bob.  &  PuL  404.  In  that  case 
it  appeared,  that  the  defendant  had  contracted  with  A.  to  repair  his  house 
for  a  stipulated  sum.  A.  contracted  with  B.  to  do  the  work ;  and  B.  con- 
tracted with  C.  to  furnish  the  materials.  The  servant  of  C.  brought  a  quan- 
tity of  lime  to  the  house  and  placed  it  in  the  road,  by  which  the  plaintiff's 
carriage  was  overturned.  And  it  was  held,  that  the  defendant  was  answer- 
able for  the  damage.  This  decision  is  fully  supported  by  the  authorities 
cited  and  by  well-estabUshed  principles." 

The  same  point  was  decided  by  the  Supreme  Court  of  the  United  States  in 
1866,  in  Bobbins  v.  Chicago^  4  Wallace,  657,  though  the  judgment  was  based 
largely  upon  other  grounds. 

In  HUliard  v.  Richardson^  3  Gray,  849  (Mass.  1855),  it  was  decided  that  an 
owner  of  land,  who  employed  a  carpenter  to  alter  and  repair  a  building  and 
to  furnish  the  materials  for  a  specific  sum,  was  not  liable  to  a  traveller  on 
the  highway,  injured  by  his  horse  taking  fright  at  a  pile  of  boards,  which 
had  been  left  in  the  highway  by  the  carpenter's  teamster,  and  were  intended 
for  use  upon  the  building.  The  case  contains  a  learned  (pinion  by  Mr. 
Justice  Thomas,  in  which  the  rule  announced  in  Bush  v.  Steinman,  1  Bos.  & 
Pul.  404,  is  repudiated,  and  the  judgment  based  upon  the  ground  that  the 
carpenter  was  an  independent  contractor,  over  whose  conduct  the  defendant 
had  no  efficient  control,  and  that  the  act  done  by  the  teamster  was  not  done 
upon  the  land  of  the  defendant,  nor  for  his  benefit  in  the  sense  that  the  doing 
of  the  act  raised  an  implied  obligation  for  compensation  (page  366). 

The  contrary  was  decided  in  WisukUI  v.  Brinson,  10  Iredell,  554,  where  a 
carpenter  was  employed  to  move  a  bai*n. 

In  Woodman  v.  Metropolitan  Railroad  Company^  149  Massachusetts,  335 
(1889),  the  plaintiff's  testator  was  injured  while  walking  across  a  public 
street  in  Boston,  by  falling  over  some  raUs,  which  had  been  negligently  left 
unguarded  by  workmen  in  the  employ  of  Gore  &  Co.,  contractors.  These 
contractors  had  been  employed  by  the  defendant  to  lay  the  rails,  and  the 
defendant  had  a  permit  from  the  proper  municipal  authorities  to  dig  up  the 
street  and  lay  the  tracks  at  that  place.  It  was  held  that  the  circumstance 
that  Gore  &  Co.  were  independent  contractors  was  no  defence.  One  reason 
assigned  was  that  the  contract  could  not  be  performed  *<  except  under  the 
right  of  the  employer,  who  retained  the  right  of  access  to  the  premises." 
(Per  Holmes,  J.,  page  340.) 

In  BaUey  v.  Ntw  York,  3  Hill  (N.  Y.),  531,  and  2  Denio  (N.  Y.),  438,  the 
city  of  New  York  was  held  liable  to  a  mill  owner  for  damage  occasioned  by 
the  negligent  construction  of  a  dam  by  a  contractor.  On  the  other  hand,  it 
was  decided  in  Blake  v.  Ferris,  1  Selden  (N.  Y.),  48,  that  persons  who  were 
authorized  to  construct  a  public  sewer  at  their  own  expense,  were  not  liable 
for  the  negligent  manner  in  which  the  sewer  was  left  at  night  by  the  servants 
of  their  contractor. 

In  De  Forrest  v.  Wright,  2  Michigan,  368,  a  public  and  licensed  drayman 
was  employed  by  the  defendant  to  haul  a  quantity  of  salt  from  a  warehouse, 
at  a  certain  price  per  barrel.  While  unloading  the  salt,  one  of  the  barrels, 
by  reason  of  the  negligence  of  the  draymen,  rolled  against  and  injured  the 
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plaintiff,  who  was  lawfully  upon  the  sidewalk.    It  was  held  that  the  employei' 
was  not  liable,  because  the  drayman  was  an  independent  contractor. 

The  tendency  of  recent  decisions,  as  well  as  of  recent  legislation,  seems  to 
be  to  extend  the  liability  of  the  person  who  employs  a  contractor.  This 
tendency  is  shown  in  the  cases  holding  that  a  client  is  liable  to  a  third  person 
for  the  torts  of  his  attorney,  committed  within  the  scope  of  his  employment. 
Shatluck  V.  BUI,  142  Massachusetts,  56 ;  Zinn  v.  Riccy  161  Massachusetts,  571, 
573. 

This  tendency  in  legislation  is  also  shown  in  the  Employers'  Liability 
Act  of  Massachusetts  of  1887,  and  in  the  Colorado  Act  of  1893 ;  both  of 
which  render  an  employer  liable  for  personal  injuries  to  an  employee  of  a 
contractor,  who  is  injured  by  reason  of  a  defect  in  the  condition  of  the  ways, 
works,  machinery,  or  plant  furnished  by  the  employer  to  the  contractor, 
which  defect  has  not  been  discovered  or  remedied  through  the  negligence  of 
the  employer,  or  of  some  person  intrusted  by  him  with  the  duty  of  seeing 
that  they  were  in  proper  condition.  Massachusetts  St.  1887,  c.  270,  §  4; 
Colorado  St.  1893,  c.  77,  §  3.  Toomey  v.  Donovan,  158  Massachusetts,  232, 
236. 

In  the  absence  of  statute,  an  employee  of  an  independent  contractor  cannot 
recover  damages  of  a  person  employing  such  contractor  for  a  personal  injury 
occasioned  by  the  negligence  of  the  contractor,  or  of  his  employees.  Harkins 
V.  Standard  Sugar  Refinery,  122  Massachusetts,  400 ;  KeUy  v.  Neto  York,  11  New 
York,  482;  Vincennes  Water  Co.  v.  White,  124  Indiana,  376 ;  Hughes  v.  Cincin- 
nati, Sfc.  Ry.,  39  Ohio  State,  461 ;  Kansas  Central  Ry.  v.  Fitzsimmons,  18  Kansas, 
34;  Boswell  v.  Laird,  8  California,  469;  Scarborough  v.  Alabama  Midland  Ry,, 
94  Alabama,  497. 

Other  cases  of  independent  contractors  are,  Forsyth  v.  Hooper,  11  Allen 
(Mass.),  419;  Conners  v.  Hennessey,  112  Massachusetts,  96 ;  Gorham  v.  Gross, 
125  Massachusetts,  232  ;  Robbins  v.  Atkins,  168  Massachusetts,  45 ;  Morgan  v. 
Sears,  159  Massachusetts,  570 ;  Shea  v.  Gumey,  163  Massachusetts,  184 ;  Rail- 
road Co.  V.  Hanning,  15  Wallace  (U.  S.),  649 ;  Water  Co.  v.  Ware,  16  WaUace 
(U.  S.),  566  ;  Storrs  v.  Utica,  17  New  York,  104 ;  Hexamer  v.  Webb,  101  New 
York,  377 ;  McCafferty  v.  Spuyten  Duyvil,  fi-c.  Ry.,  61  New  York,  178;  Willard 
V.  Newbury,  22  Vermont,  458 ;  Corbin  v.  American  Mills,  27  Connecticut, 
274  ;  Lesher  v.  Wabash  Navigation  Co.,  14  Illinois,  85 ;  Schwartz  v.  Gilmore, 
45  Illinois,  455;  Speed  v.  Atlantic  ^  Pacific  Ry.,  71  Missouri,  803;  Cincinr 
naU  V.  Stone,  5  Ohio  State,  38. 
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Section  V,  —  Oontributory  Negligence* 

No.  25.  —  BUTTERFIELD  v.  FOREESTER. 
(K.  B.  1809.) 

No.  26.— DAVIES  v.  MANN. 
(EX.  1842.) 

No.  27.— TUFF  v.  WARMAN. 
(EX.  1857;  EX.  CH.  1858.) 

RULE. 

A  PERSON  is  not  entitled  to  say  that  he  is  injured  by 
the  negligence  of  another  if  he  might,  by  the  use  of  ordin- 
ary care,  have  escaped  the  damage.  But  although  a  plain- 
tiff has  brought  himself  into  danger  by  negligence,  if  the 
defendant  could  by  ordinary  care  have  averted  the  danger, 
he  is  liable. 

Butterfield  v.  Forrester. 

11  East,  60-61  (10  R.  B.  433). 

Contributory  Negligence, 

One  who  is  injared  by  an  obstrnotion  in  a  highway  against  which  he  «[60] 
fell,  cannot  maintain  an  action,  if  it  appear  that  he  was  riding  with  great 
violence  and  want  of  ordinary  care,  without  which  he  might  have  seen  and 
avoided  the  obstruction. 

This  was  an  action  on  the  case  for  obstructing  a  highway,  by 
means  of  which  obstruction  the  plaintifif,  who  was  riding  along  the 
road,  was  thrown  down  with  his  horse,  and  injured,  &c.  At  the 
trial  before  Bayley,  J.,  at  Derby,  it  appeared  that  the  defendant, 
for  the  purpose  of  making  some  repairs  to  his  house,  which  was  close 
by  the  roadside  at  one  end  of  the  town,  had  put  up  a  pole  across 
this  part  of  the  road,  a  free  passage  being  left  by  another  branch 
or  street  in  the  same  direction.  That  the  plaintifif  left  a  public 
house  not  far  distant  from  the  place  in  question  at  8  o'clock  in  the 
evening  in  August,  when  they  were  just  beginning  to  light  candles, 
but  while  there  was  light  enough  left  to  discern  the  obstruction  at 
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100  yards  distance :  and  the  witness,  who  proved  this,  said  that  if 
the  plaintiff  had  not  been  riding  very  hard  he  might  have  observed 
and  avoided  it:  the  plaintiflf  however,  who  was  riding  violently, 
did  not  observe  it,  but  rode  against  it,  and  fell  with  his  horse  and 
was  much  hurt  in  consequence  of  the  accident ;  and  there  was  no 
evidence  of  his  being  intoxicated  at  the  time.  On  this  evidence 
Bayley,  J.,  directed  the  jury,  that  if  a  person  riding  with  reasonable 
and  ordinary  care  could  have  seen  and  avoided  the  obstruction, 
and  if  they  were  satisfied  that  the  plaintiff  was  riding  along  the 
street  extremely  hard,  and  without  ordinary  care,  they  should  find 

a  verdict  for  the  defendant :  which  they  accordingly  did. 
[61]      Vaughan,  Serjt,  now  objected  to  this  direction,  on  n^oving  for 

a  new  trial ;  and  referred  to  Butter's  Ni.  Pri.  26,  where  the 
rule  is  laid  down,  that  "  if  a  man  lay  logs  of  wood  across  a  high- 
way; though  a  person  may  with  care  ride  safely  by,  yet  if  by 
means  thereof  my  horse  stumble  and  fling  me,  I  may  bring  an 
action." 

Bayley,  J.  —  The  plaintiff  was  proved  to  be  riding  as  fast  as  his 
horse  could  go,  and  this  was  through  the  streets  of  Derby.  If  he 
had  used  ordinary  care  he  must  have  seen  the  obstruction ;  so  that 
the  accident  appeared  to  happen  entirely  from  his  own  fault 

Lord  Ellenborough,  Ch.  J.  —  A  party  is  not  to  cast  himself  upon 
an  obstruction  which  has  been  made  by  the  fault  of  another,  and 
avail  himself  of  it,  if  he  do  not  himself  use  common  and  ordinary 
caution  to  be  in  the  right.  In  cases  of  persons  riding  upon  what 
is  considered  to  be  the  wrong  side  of  the  road,  that  would  not 
authorise  another  purposely  to  ride  up  against  them.  One  person 
being  in  fault  will  not  dispense  witli  another's  using  ordinary  care 
for  himself.  Two  things  must  concur  to  support  this  action,  an 
obstruction  in  the  road  by  the  fault  of  the  defendant,  and  no  want 
of  ordinary  care  to  avoid  it  on  the  part  of  the  plaintiflt 

Per  Curiam.  Rvle  refused. 

Davies  v.  Mann. 

10  Meeeon  &  Welsby*  546-549  (a.  c.  12  L.  J.  Ex.  10;  6  Jar.  954). 

Negliffence,  — Liability  to  Trespcisser.  —  Donkey  Case, 

[546]       The  general  rule  of  law  respecting  negligence  is,  tbat  although  there 
may  have  been  negligence  on  the  part  of  the  plaintiff,  yet  unless  he  might  by 
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the  exercise  of  ordinary  oare,  have  avoided  the  oonseqaences  of  the  defendant's 
negligence,  he  is  entitled  to  recover.  Therefore,  where  the  defendant  n^li- 
gently  drove  his  horses  and  waggon  against  and  killed  an  ass,  which  had  heen 
left  in  the  highway  fettered  in  the  forefeet,  and  thos  unable  to  get  out  of  the  way 
of  the  defendant's  waggon,  which  was  going  at  a  smartish  pace  along  the  road, 
it  was  held,  that  the  Jury  were  properly  directed,  that  although  it  was  an  illegal 
act  on  the  part  of  the  plaintiff  so  to  put  the  animal  on  the  highway,  the  plaintiff 
was  entitled  to  recover. 

Case  for  negligence.  The  declaration  stated,  that  the  plaintiff 
theretofore,  and  at  the  time  of  the  committing  of  the  grievance 
thereinafter  mentioned,  to  wit,  on,  &c.,  was  lawfully  possessed  of  a 
certain  donkey,  which  said  donkey  of  the  plaintiff  was  then  law- 
fully in  a  certain  highway,  and  the  defendant  was  then  possessed 
of  a  certain  waggon  and  certain  horses  drawing  the  same,  which 
said  waggon  and  horses  of  the  defendant  were  then  under  the  care, 
government,  and  direction  of  a  certain  then  servant  of  the  defend- 
ant, in  and  along  the  said  highway ;  nevertheless  the  defendant, 
by  his  said  servant,  so  carelessly,  negligently,  unskilfully,  and 
improperly  governed  and  directed  his  said  waggon  and  horses,  that 
by  and  through  the  carelessness,  negligence,  unskilfulness,  and 
improper  conduct  of  the  defendant,  by  his  said  servant,  the  said 
waggon  and  horses  of  the  defendant  then  ran  and  struck  with 
great  violence  against  the  said  donkey  of  the  plaintiff,  and  thereby 
then  wounded,  crushed,  and  killed  the  same,  &c. 

The  defendant  pleaded  not  guilty. 

At  the  trial,  before  Erskine,  J.,  at  the  last  Summer 
Assizes  *  for  the  county  of  Worcester,  it  appeared  that  the  [*  547] 
plaintiff;  having  fettered  the  forefeet  of  an  ass  belonging 
to  him,  turned  it  into  a  public  highway,  and  at  the  time  in  question 
the  ass  was  grazing  on  the  off  side  of  a  road  about  eight  yards 
wide,  when  the  defendants  waggon,  with  a  team  of  three  horses, 
coming  down  a  slight  descent,  at  what  the  witness  termed  a 
smartish  pace,  ran  against  the  ass,  knocked  it  down,  and  the 
wheels  passing  over  it,  it  died  soon  after.  The  ass  was  fettered  at 
the  time,  and  it  was  proved  that  the  driver  of  the  waggon  was 
some  little  distance  behind  the  horses.  The  learned  Judge  told 
the  jury,  that  though  the  act  of  the  plaintiff,  in  leaving  the  donkey 
on  the  highway  so  fettered  as  to  prevent  his  getting  out  of  the  way 
of  carriages  travelling  along  it,  might  be  illegal,  stUl,  if  the  prox- 
imate cause  of  the  injury  was  attributable  to  the  want  of  proper 
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conduct  on  the  part  of  the  driver  of  the  waggon,  the  action  was 
maintainable  against  the  defendant;  and  his  Lordship  directed 
them,  if  they  thought  that  the  accident  might  have  been  avoided 
by  the  exercise  of  ordinary  care  on  the  part  of  the  driver,  to  find 
for  the  plaintiff.  The  jury  found  their  verdict  for  the  plaintiff, 
damages  40^. 

Godson  now  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion.— The  act  of  the  plaintiff  in  turning  the  donkey  into  the 
public  highway  was  an  illegal  one,  and,  as  the  injury  arose  prin- 
cipally from  that  act,  the  plaintiff  was  not  entitled  to  compensa- 
tion for  that  injury  which,  but  fo;r  his  own  unlawful  act,  would 
never  have  occurred.  [Parke,  B.  —  The  declaration  states  that  the 
ass  was  lawfully  on  the  highway,  and  the  defendant  has  not  trav- 
ersed that  allegation  ;  therefore  it  must  be  taken  to  be  admitted.] 
The  principle  of  law,  as  deducible  from  the  cases,  is,  that  where 
an  accident  is  the  result  of  faults  on  both  sides,  neither  party 

can  maintain  an  action.  Thus,  in  Butterfidd  v.  For- 
[*  548]  Tester y  11  East,  60  (p.  189,  ante\  *  it  was  held  that  one 

who  is  injured  by  an  obstruction  on  a  highway,  against 
which  he  fell,  cannot  maintain  an  action,  if  it  appear  that  he  was 
riding  with  great  violence  and  want  of  ordinary  care,  without 
which  he  might  have  seen  and  avoided  the  obstruction.  So,  in 
Vennall  v.  Gamer,  1  C.  &  M.  21,  in  case  for  running  down  a  ship, 
it  was  held,  that  neither  party  can  recover  when  both  are  in  the 
wrong ;  and  Bayley,  B.,  there  says,  "  I  quite  agree  that  if  the 
mischief  be  the  result  of  the  combined  negligence  of  the  two,  they 
must  both  remain  in  statu  quo,  and  neither  party  can  recover 
against  the  other.**  Here  the  plaintiff,  by  fettering  the  donkey, 
had  prevented  him  from  removing  him  self  out  of  the  way  of  acci- 
dent ;  had  his  forefeet  been  free,  no  accident  would  probably  have 
happened.     Pluckwell  v.  Wilson,  5  Car.  &  P.  375,  Luxford  v.  Large, 

5  Car.  &  P.  421,  and  Lynch  v.  Nurdin,  1  Ad.  &  E.  (N.  S.),  29,  4  P. 

6  D.  672,  are  to  the  same  effect. 

Lord  Abinger,  C.  B.  —  I  am  of  opinion  that  there  ought  to  be 
no  rule  in  this  case.  The  defendant  has  not  denied  that  the  ass 
was  lawfully  in  the  highway,  and  therefore  we  must  assume  it  to 
have  been  lawfully  there;  but  even  were  it  otherwise,  it  w^ould 
have  made  no  difference,  for  as  the  defendant  might,  by  proper 
care,  have  avoided  injuring  the  animal,  and  did  not,  he  is  liable  for 
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the  consequences  of  his  negligence,  though  the  animal  may  have 
been  improperly  there. 

Parke,  B.  —  This  subject  was  fully  considered  by  this  Court  in 
the  case  of  Bridge  v.  The  Grand  Junction  RaUvxiy  Company,  3  M. 
&  W.  246,  where,  as  appears  to  me,  the  correct  rule  is  laid  down 
concerning  negligence,  namely,  that  the  negligence  which  is  to 
preclude  a  plaintifiF  from  recovering  in  an  action  of  this 
nature,  must  be  such  as  that  he  could,  by  *  ordinary  care,  [*  549] 
have  avoided  the  consequences  of  the  defendant's  negli- 
gence. I  am  reported  to  have  said  in  that  case,  and  I  believe 
quite  correctly,  that  "the  rule  of  law  is  laid  down  with  perfect 
correctness  in  the  case  of  Butterfidd  v.  Forrestety  that,  although 
there  may  have  been  negligence  on  the  part  of  the  plaintiff,  yet 
unless  he  might,  by  the  exercise  of  ordinary  care,  have  avoided 
the  consequences  of  the  defendant's  negligence,  he  is  entitled  to 
recover ;  if  by  ordinary  care  he  might  have  avoided  them,  he  is  the 
author  of  his  own  wrong."  In  that  case  of  Bridge  v.  Grand  Junc- 
tion Railway  Company ^  there  was  a  plea  imputing  negligence  on 
both  sides ;  here  it  is  otherwise ;  and  the  Judge  simply  told  the 
jury,  that  the  mere  fact  of  negligence  on  the  part  of  the  plaintiff 
in  leaving  his  donkey  on  the  public  highway,  was  no  answer  to  the 
action,  unless  the  donkey's  being  there  was  the  immediate  cause  of 
the  injury ;  and  that,  if  they  were  of  opinion  that  it  was  caused  by 
the  fault  of  the  defendant's  servant  in  driving  too  fast,  or,  which  is 
the  same  thing,  at  a  smartish  pace,  the  mere  fact  of  putting  the 
ass  upon  the  road  would  not  bar  the  plaintiff  of  his  action.  All 
that  is  perfectly  correct;  for,  although  the  ass  may  have  been 
wrongfully  there,  still  the  defendant  was  bound  to  go  along  the 
road  at  such  a  pace  as  would  be  likely  to  prevent  mischief.  Were 
this  not  so,  a  man  might  justify  the  driving  over  goods  left  on  a 
public  highway,  or  even  over  a  man  lying  asleep  there,  or  the 
purposely  running  against  a  carriage  going  on  the  wrong  side  of 
the  road. 

Gurnet,  B.,  and  Rolfe,  B.,  concurred.  Rule  refused. 
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Tuff  V.  Warman. 

26  L.  J.  C.  P.  263-267 ;  27  L.  J.  C.  P.  322-523  (a.  c.  2  C.  B.  (N.  S.)  740 ;  5  C.  B. 

(N.  S.)  573). 

[263]  ^<^{i^F»««e.^  CoUigicn  of  Ships.  — Coniribuium  of  PlamHff.— Breach 

of  Statutory  Rule. 

The  296th  section  of  the  Merchant  Shipping  Act  proTidei  a  rule  for  the  con- 
duct of  ships  meeting  each  other,  and  this  rule  is  to  be  obeyed  by  all  ships 
unless  the  circumstances  of  the  case  are  such  as  to  render  a  departure  from 
the  rule  necessary  in  order  to  avoid  immediate  danger.  The  298th  section  pro- 
vides that  if  in  any  case  of  collision  it  appears  that  such  collision  was  occasioned 
by  the  non-observance  of  the  above  rule,  the  owner  of  the  ship  by  which  such 
rule  has  been  infringed  shall  not  be  entitled  to  recover  any  reoompense  whatever 
for  any  damage  sustained  by  such  ship  in  such  collision,  unless  it  is  shown  to  the 
satisfaction  of  the  Court  that  the  circumstances  of  the  case  made  a  departnie 
from  the  rule  necessary:  Hddf  that  these  two  sections  do  not  absolutely  bar 
the  owner  of  a  vessel  infringing  such  rule  at  the  time  of  the  accident  from  re- 
covering compensation,  but  that  the  effect  is  to  bring  a  non-compliance  with 
the  rule  within  the  category  of  negligence. 

Where  in  a  case  of  collision  there  appeared  to  have  been  negligence  on  both 
sides,  and  the  plaintiff  did  not  obey  the  rale  ol  section  296,  and  the  Judge  told 
the  jury  that  if  there  was  no  negligence  on  the  part  of  the  defendant,  or  if  the 
plaintiff  directly  contributed  to  the  collision,  they  should  find  for  the  defendant, 
but  if  the  defendant  directly  caused  it,  they  should  find  for  the  plaintiff. — Hddf 
a  proper  direction. 

This  was  an  action  against  the  defendant  for  negligence  in  the 
management  of  a  steamer,  called  the  Celt,  on  the  Thames,  whereby 
the  plaintifiTs  barge  was  run  down. 

Pleas.  —  First,  not  guilty ;  secondly,  that  the  defendant  had  not 
the  control  or  management  of  the  steamer. 

At  the  trial,  before  Willks,  J.,  at  the  sittings  in  Loudon  after 
Hilary  Term,  1857,  it  appeared  that  the  defendant  was  in  charge 
of  the  Celt  as  pilot  at  the  time  of  the  collision,  and  the  plaintifiTs 
barge  was  coming  in  an  opposite  direction,  and  the  weight 
[*  264]  of  evidence  was  in  favour  of  the  Celt  being  *  on  its  right 
side.  There  was  no  look-out  on  the  part  of  the  barge,  but 
the  defendant,  who  saw  her  when  half  a  mile  oflF,  ported  his  helm 
in  obedience  to  the  rule  laid  down  by  the  296th  section  of  the 
Merchant  Shipping  Act  (17  &  18  Vict.  c.  104),  which  says,  that 
•'whenever  any  ship  proceeding  in  one  direction  meets  another 
ship  proceeding  in  another  direction,  so  that  if  both  ships  were  to 
continue  their  respective  courses  they  would  pass  so  near  as  to 
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involve  any  risk  of  collision,  the  helms  of  both  ships  shall  be  put 
to  port,  so  as  to  pass  on  the  port  side  of  each  other,  and  this  rule 
shall  be  obeyed  by  all  ships  unless  the  circumstances  of  the  case 
are  such  as  to  render  a  departure  from  the  rule  necessary  in  order 
to  avoid  immediate  danger,  &c."  The  barge  held  on  its  course 
without  varying,  and  the  Celt  kept  on  porting  her  helm  until  a 
collision  became  inevitable,  and  did  not  slacken  speed  until  close 
upon  the  barge.  The  learned  Judge  in  leaving  the  case  to  the 
jury  said,  "  that  the  question  for  them  was,  whether  the  defendant 
had  injured  the  plaintiffs  barge  through  his  n^ligence,  the  plain- 
tiff not  contributing  to  the  injury,  and  that  if  that  were  so  the 
plaintiff  was  entitled  to  compensation;  and  that  if  two  persons 
were  navigating  vessels,  and  one  kept  a  look  out  and  persisted  in 
going  on  when  there  must  be  an  accident  because  the  other  was 
keeping  no  look-out,  and  wilfully  ran  him  down,  he  would  be 
liable."  His  Lordship  then  referred  to  Davis  v.  MaTm,  10  M.  &  W. 
545,  12  L  J.  Q.  B.  449  (p.  1$0,  ante),  as  an  illustration  of  the 
law,  and  after  commenting  upon  the  evidence  in  the  case  and  the 
rules  of  navigation,  told  them  that  if  they  thought  the  absence  of 
any  look-out  was  negligence,  they  were  to  consider  whether  it  had 
contributed  to  the  accident.  He  also  told  them  as  a  matter  of 
law,  that  a  man  who  kept  on  porting  his  helm  when  a  collision 
became  inevitable  did  wrong,  and  concluded:  "If  the  defendant 
was  negligent,  or  if  the  plaintiff  directly  contributed  to  the  acci- 
dent, you  should  find  for  the  defendant;  and  if  the  defendant 
directly  caused  the  accident,  you  should  find  for  the  plaintiff." 
The  jury  found  for  the  plaintiff. 

Collier,  in  Easter  Term,  obtained  a  rule  for  a  new  trial,  on  the 
ground  of  misdirection  as  to  the  defendant's  negligence,  and  also 
that  the  verdict  was  against  the  evidence. 

Honyman  now,  before  showing  cause,  objected  that  the  grounds 
on  which  the  defendant  relied  as  showing  a  misdirection  were 
insufficiently  stated  in  the  rule, 

[The  Court  of  that  opinion ;  but  allowed  Collier  to  state  vivd 
voce  his  grounds  of  objection  more  precisely.  The  nature  of  the 
objections  appears  on  the  argument.] 

Honyman  then  proceeded  to  show  cause.  —  First,  there  was  no 
misdirection  ;  the  objection  is,  that  it  was  left  to  the  jury  to  say 
whether  the  plaintiff  by  his  negligence  directly  contributed  to  the 
accident     The  rule  under  the  Act  of  Parliament  is  the  same  as  at 
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common  law;  the  Act  only  reenacts  what  was  the  Admiralty  regu- 
lation before :  Morrison  v.  the  General  Steam  Navigation  Company, 
8  Ex.  730,  22  L.  J.  Ex.  178;  and  it  is  not  sufficient  that  the 
plaintiff  should  be  doing  something  that  he  ought  not  to  disentitle 
him  from  recovering.  In  Dowdl  v.  Tfie  General  Steam  Navigation 
Company,  5  El.  &  B.  195,  26  L.  J.  Q.  B.  59,  Lord  Campbell  ap- 
plied the  same  rule  as  to  lights  as  here  arises  as  to  porting  the 
helm.  The  facts  in  this  case  show  that  the  defendant  would  have 
have  been  justified  in  departing  from  the  ordinary  rule.  Suppose 
a  vessel  lying  at  anchor  without  lights,  and  a  steamer,  seeing  her, 
nevertheless  goes  on  and  runs  her  down,  will  it  be  said  that  the 
owners  of  the  vessel  are  not  to  recover  merely  because  the  rule  of 
the  Act  of  Parliament  as  to  lights  has  been  infringed  ?  That  want 
of  lights  would  be  negligence,  and  would  have  to  be  considered  by 
the  jury  as  such,  and  so  here  the  want  of  a  look-out. 

[Ckesswell,  J.  —  Suppose  the  master  of  the  barge  had  seen  the 
steamer,  and  had  steered  in  precisely  the  same  direction,  would  he 
have  directly  contributed  to  the  accident  ?  ] 

That  goes  only  to  the  effect  of  the  evidence ;  but  the  question 
here  is,  whether  the  direction  was  right 

[CocKBURN,  Ch.  J.  —  Why  should  we  depart  from  the 
[*  265]  words  of  the  Act  of  Parliament,  *  which  are,  "  If  in  any 
case  of  collision  it  appears  to  the  Court  before  which  the 
case  is  tried  that  such  collision  was  occasioned  by  the  non-observ- 
ance of  any  rule  "  issued  in  pursuance  of  the  powers  given  by  the 
Act,  the  owner  shall  not  be  entitled  to  recover?  The  Act  uses  the 
word  "  occasioned  " ;  must  not  we  apply  the  same  test  ?] 

If  that  strict  construction  be  correct,  it  will  equally  apply  to 
the  case  of  injury,  however  wilful,  and  it  cannot  be  said  because  a 
plaintiff  has  been  guilty  of  some  negligence,  which  has  nothing  to 
do  with  the  collision,  that  the  defendant  is  to  be  entitled  to  run 
him  down.  If  that  be  so,  the  negligence  must  not  be  only  re- 
motely connected  —  it  must  be  directly.  As  to  the  other  pointy 
that  it  ought  to  have  been  left  to  the  jury  whether,  by  the  exer- 
cise of  ordinary  skill  and  care,  the  defendant  would  have  avoided 
the  accident;  that  is  the  question  which  was  left.  He  then  argued 
that  the  verdict  was  not  against  the  evidence. 

Collier  and  Seymour,  in  support  of  the  rule.  —  First,  as  to  the 
misdirection,  the  learned  Judge  left  it  to  the  jury  to  say  whether 
the  plaintiff's  negligence  contributed  to  the  accident ;  and  it  is  sub- 
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mitted  that  it  makes  no  difference  whether  it  contributed  directly  or 
indirectly  :  in  either  case  the  defendant  would  not  be  liable.  The 
plaintiff's  barge  disobeyed  the  statutory  rule,  and  therefore  the  plain- 
tiff cannot  recover.  The  defendant's  contention  is  this :  that  the 
question  was  not  whether  he  indirectly  contributed  to  the  accident ; 
but  that  if  that  was  the  question,  a  further  question  would  arise, 
whether  the  defendant  had  exercised  ordinary  care,  or  whether  he 
was  guilty  of  gross  negligence,  because  the  plaintiff  could  not  by  his 
own  negligence  throw  on  the  defendant  the  burden  of  taking  greater 
care.  If,  under  the  same  circumstances,  the  master  of  the  barge  had 
been  keeping  a  look-out,  he  would  have  contributed  to  the  accident 
within  the  meaning  of  the  rule,  and  it  is  not  because  he  adds 
another  degree  of  carelessness  that  the  plaintiff  is  to  be  in  a  better 
position.  The  296th  section  of  the  Merchant  Shipping  Act  lays 
down  the  rule  for  the  guidance  of  vessels  under  these  circum- 
stances ;  and  the  rule  of  law  is  laid  down  in  Butterfield  v.  Forrester, 
11  East,  60  (p.  189,  ante),  as  declared  by  Parke,  B.,  in  Bridge  v. 
The  Grand  Junction  Railway,  3  M.  &  W.  244,  that  although  there 
may  have  been  negligence  in  the  plaintiff,  yet  unless  he  might  by 
the  exercise  of  ordinary  care  have  avoided  the  consequences  of  the 
defendant's  negligence,  he  is  entitled  to  recover ;  if  by  ordinary  care 
he  might  have  avoided  them,  he  is  the  author  of  his  own  wrong. 

[Cresswell,  J.  —  Has  the  doctrine  of  Butterfield  v.  Forrester  e.yfdj 
been  applied  to  a  case  of  active  negligence  ?  That  was  a  case  of  a 
nuisance  in  the  road  —  mere  passive  negligence  on  the  part  of  the 
defendants.] 

The  rule  as  there  laid  down  is  confirmed  by  Thorogood  v.  Bryan, 
8  C.  B.  115,  18  L.  J.  C.  R  336,  which  extends  the  doctrine  to  the 
negligence  of  those  who  have  the  conduct  of  the  vessel  in  which 
the  plaintiff  may  be. 

[Williams,  J.  —  That  case  is  somewhat  shaken  by  the  com- 
ments on  it  in  the  last  edition  of  Smith's  Leading  Cases.] 

If  a  man  choose  to  drive  a  carriage  when  he  is  drunk,  which  is 
a  dangerous  thing,  he  must  take  the  consequences.  Surely  he 
ought  not  to  recover  if  a  man  on  the  right  side  of  the  road  drive 
against  him.  It  must  be  a  trespass,  if  anything,  and  not  negli- 
gent driving.  The  effect  of  the  summing  up  taken  altogether  was 
to  draw  the  attention  of  the  jury  from  what  occurred  previously, 
and  to  fix  their  minds  entirely  on  what  took  place  at  the  moment 
of  the  collision.     The  case  of  Davies  v.  Mann  is  distinguishable 
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from  this.  There  there  was  nothing  in  the  nature  of  a  contribut- 
ing cause  to  the  result. 

[Cresswkll,  J.  —  It  would  be  negligence  on  the  part  of  the 
owner  to  allow  the  animal  to  be  there  alone ;  without  that,  the 
accident  would  not  have  taken  place.] 

[Williams,  J.  —  There  is  also  the  Mayor  of  Cokhester^s  Case, 

7  Q.  JB.  339,  15  L.  J.  Q.  B.  173,  where  oysters  were  put  in  the 

way  in  a  river  so  as  to  be  a  nuisance;  yet  it  was  held, 

[*  266]  that  that  did  *  not  justify  a  man  in  running  his  vessel 

upon  them.] 

Smith  V.  Vo88,  26  L.  J.  Ex.  233,  and  Vennall  v.  Gamer,  1  Cr, 
&  M.  21,  also  support  the  defendant's  case.  They  then  contended 
that  the  verdict  was  against  the  evidence. 

CocKBUSN,  Ch.  J.  —  I  am  of  opinion  that  this  rule  should  be  dis- 
charged. As  to  the  verdict  being  against  the  evidence,  my  Brother 
WiLLES  reports  that  he  is  not  dissatisfied,  but  that  he  thinks  the 
verdict  right,  and  under  these  circumstances  the  rule  cannot  be 
sustained.  As  to  the  question  of  misdirection,  I  have  been  led  in 
the  course  of  the  discussion  to  think  that  there  was  no  misdirec- 
tion. The  first  matter  complained  of  is,  that  the  learned  Judge 
left  it  to  the  jury  to  say,  whether  the  plaintiff  had  himself,  by  his 
negligence,  directly  contributed  to  the  result ;  and  it  is  said,  look- 
ing to  the  296th  and  298th  sections  of  the  Mercantile  Shipping 
Act,  that  that  part  of  the  case  should  have  been  left  to  the  jury, 
independently  of  the  question  of  the  plaintiff  having  directly  con- 
tributed to  the  accident  On  the  first  consideration,  I  own  it 
struck  me  very  forcibly  that  the  Act  of  Parliament,  having  pre- 
scribed certain  things  to  be  done,  and  certain  regulations  to  be  fol- 
lowed, and  having  said  that  in  cases  of  collision,  where  it  appears 
to  the  Court  that  such  collision  was  occasioned  by  the  non-obser- 
vance of  those  rules,  the  owner  of  the  ship  by  which  such  rule  has 
been  infringed  shall  not  be  entitled  to  recover  any  recompense 
whatever  for  any  damage  sustained  in  such  ship  by  such  collision, 
unless  it  is  shown  to  the  satis&ction  of  the  Court  that  the  circum- 
stances of  the  case  made  a  departure  from  the  rule  necessary,  —  it 
struck  me  that  the  Act,  having  prescribed  these  matters  peremp- 
torily and  absolutely,  and  having  gone  on  to  make  provision  as  to 
vessels  contravening  these  regulations,  it  was  not  a  question  as  to 
whether  the  negligence  or  non-observance  of  any  of  those  regula- 
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tions  had  actually  caused  the  accident,  but  that  it  was  limited  by 
the  statute  to  the  question  of  whether  it  was  the  occasion  of  it 
But  on  further  consideration,  and  on  the  authority  of  the  case  of 
Morrison  y.  The  General  Steam  Navigation  XJompany^  as  well  as  of 
DoweU  v.  The  General  Steam  Navigation  Company^  I  think  we  must 
arrive  at  a  different  conclusion.  In  Morrison's  Case^  the  Court  laid 
down  distinctly  that  no  change  of  the  law  had  been  effected  by 
the  regulation,  but  that  persons  were  bound  to  take  care  in  the 
management  of  their  vessels  just  the  same  as  before,  and  that  if 
it  could  be  clearly  established  that  a  vessel  having  no  light  had 
been  run  into  by  another  vessel  from  sheer  carelessness,  and  negli- 
gence in  not  keeping  a  good  look-out,  the  injured  party  could 
recover.  That  shows  that  all  that  the  Act  has  done  has  been  to 
bring  within  the  category  of  negligence  the  non-compliance  with 
the  regulations  of  section  296,  so  that  in  the  event  of  accident 
arising  from  such  non-observance,  the  rule  is  just  the  same  as 
before,  and  the  question  is  to  be  tried  by  the  ordinary  rules. 
Then,  I  think  the  direction  right,  an^  that  the  question  is  —  the 
accident  having  occurred  by  the  negligence  of  the  defendant  — 
whether  the  plaintiff's  negligence  has  contributed  directly  to  the 
mischief;  and  it  was  for  the  defendant  to  make  out  the  case  on 
which  he  relies,  that  the  plaintiff  never  kept  a  good  look-out,  and 
that  he  thereby  directly  contributed  to  the  accident  which  took 
place.  That  was  left  to  the  jury  with  such  observations  as  were 
necessary ;  and  the  question  left  seems  to  be  the  proposition  of  law 
applicable  to  the  case ;  and  therefore  the  rule  ought  to  be  dischaiged 

Cbesswell,  J.  —  I  am  of  the  same  opinion  on  both  points.  With 
reference  to  the  first,  there  was  a  great  deal  of  conflicting  evidence, 
and  I  should  have  great  difficulty  in  saying  that  the  verdict  was 
right  or  wrong;  but  my  Brother  Willes  being  satisfied,  I  think 
there  ought  to  be  no  new  trial  on  that  grouncL  As  to  the  ques- 
tion of  law,  the  learned  Judge,  with  reference  to  the  Admiralty 
regulations,  told  the  jury  that  it  was  a  question  whether  the  plain- 
tiff had,  by  neglecting  to  comply  with  them,  directly  contributed 
to  the  accident  That  point  is  disposed  of  by  the  case  of  DoweU 
V.  The  General  Steam  Navigation  Company.  There  Lord 
Campbell  says :  "  In  some  *  cases  there  may  have  been  [*  267] 
negligence  on  the  part  of  a  plaintiff  remotely  connected 
with  the  accident  and  in  these  cases  the  question  arises  whether 
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the  defendant  by  the  exercise  of  ordinary  care  and  skill  might 
have  avoided  the  accident,  notwithstanding  the  negligence  of  the 
plaintiff,  as  in  the  often  quoted  donkey  case,  Davies  v.  Mann. 
There,  although  without  the  negligence  of  the  plaintiff  the  acci- 
dent could  not  have  happened :  this  negligence  is  not  supposed  to 
have  contributed  to  the  accident  within  the  rule  upon  this  subject ; 
and  if  the  accident  might  have  been  avoided  by  the  exercise  of 
ordinary  care  and  skill  on  the  part  of  the  defendant,  to  his  gross 
negligence  it  is  entirely  ascribed,  he,  and  he  only,  proximately 
causing  the  loss."  So  here,  without  the  plaintiff's  negligence,  the 
accident  would  probably  not  have  happened :  yet  it  may  not  have 
contributed  to  the  accident  so  as  to  come  within  the  meaning  of 
the  rule.  After  several  observations  upon  the  circumstances  of  the 
case,  the  learned  Judge  concluded  by  saying :  "  Do  you  consider  the 
absence  of  look-out  negligence  by  the  plaintiff?  If  so,  you  will 
consider  whether  that  directly  contributed  to  the  accident."  The 
jury  must  therefore  have  thought  that  the  plaintiff  did  not  directly 
contribute  to  this  accident  either  with  reference  to  the  Admiralty 
regulations  or  at  all.  He  continues :  "  If  the  plaintiff  directly  con- 
tributed to  the  accident,  you  should  find  for  the  defendant ;  if  the 
defendant  directly  caused  it,  you  should  find  for  the  plaintiff." 
That  is  the  way  in  which  the  law  has  been  laid  down  in  many 
cases,  and  should  not  be  disturbed. 

Williams,  J.  — I  have  come  to  the  same  conclusion,  though  not 
without  great  diflSculty.  As  to  the  misdirection,  I  am  unable  to 
distinguish  the  way  in  which  this  case  was  left  to  the  jury  from 
the  considered  judgment  in  DowelVs  Case,  The  law  was  there  laid 
down  very  plainly  and  broadly  in  conformity  with  other  decisions, 
that  if  the  fault  of  the  plaintiff  is  the  proximate  cause  of  the  col- 
lision, he  cannot  recover ;  but  if  it  is  only  remotely  connected  with 
the  accident,  then  the  question  is,  whether  the  defendant  by  ordi- 
nary care  might  have  avoided  the  accident  So  far  the  doctrine  is 
plain  enough ;  but  then  comes  the  question,  what  is  meant  by  the 
expressions  "  proximate  cause  "  and  "  remotely  connected  with  the 
accident "  ?  And  that  question  must  plainly,  somehow  or  other, 
be  disposed  of  at  the  trial.  I  entirely  disagree  from  the  proposi- 
tion of  Mr.  Collier,  that  if  the  negligence  of  the  plaintiff  is  either 
proximately  or  remotely  connected  with  the  accident,  he  cannot 
recover ;  but  I  have  great  difficulty  in  such  a  case  as  to  the  pro- 
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priety  of  the  law  being  laid  down  to  the  jury  without  observation, 
as  in  the  case  of  Dowell  v.  The  General  Steam  Navigation  Company, 
However  I  may  regret  that  the  law  is  not  on  a  more  intelligible 
footing,  still  we  must  adminster  it  as  it  has  been  laid  down. 
There  was  another  objection,  that  when  it  came  to  be  left  to  the 
jury  whether  the  defendant  had  been  guilty  of  negligence,  they 
should  have  been  asked  whether  he  could  by  ordinary  care  have 
avoided  the  accident.  I  think  that  in  effect  that  was  left  to  them. 
As  to  the  verdict  being  against  the  evidence,  I  have  great  difl5culty 
in  saying  that  it  was  so,  and  I  think  we  ought  not  to  disturb  it. 

Bule  discharged, 
WiLLES,  J.,  concurred. 

Collier  then  applied  for  leave  to  appeal 

CocKBURN,  Ch.  J.  —  The  point  is  very  important,  and  there  ought 
to  be  leave. 

The  decision  was  accordingly  brought  by  appeal,  into  the 
Exchequer  Chamber,  where,  after  argument,  the  Court  took  time 
for  consideration. 

The  judgment  of  the  Court  (Wightman,  J.,  [27  L.  J.  C.  P.  322] 
Erle,  J,,  Crompton,  J.,  Watson,  B.,  and  Chan- 
NELL,  B.)  was  delivered  by  — 

Wightman,  J.  —  It  appears  to  us  that  the  proper  question  for 
the  jury  in  this  case,  as  inieed  in  all  others  of  a  like  kind,  is, 
whether  the  damage  was  occasioned  entirely  by  the  negligence  or 
improper  conduct  of  the  defendant,  or  whether  the  plaintiff  him- 
self so  far  contributed  to  the  misfortune  by  his  own  negligence  or 
want  of  ordinary  and  common  care  and  caution,  that,  but  for  such 
negligence  or  want  of  ordinary  care  and  caution  on  his  part,  the 
misfortune  would  not  have  happened.  In  the  first  case  the  plain- 
tiff would  be  entitled  to  recover ;  in  the  latter  not,  as  but  for  his 
own  misconduct  the  misfortune  would  not  have  happened.  Mere 
negligence  or  want  of  ordinary  care  or  caution  would  not,  however, 
have  disentitled  him  to  recover,  unless  it  was  such  that  but  for  the 
negligence  and  want  of  ordinary  care  and  caution  the  misfortune 
would  not  have  happened ;  or  if  the  defendant  might,  by  the  exer- 
cise of  caution  on  his  part,  have  avoided  the  consequences  of  the 
neglect  or  carelessness  of  the  plaintiff.  This  appears  to  be  the  re- 
sult deducible  from  the  opinion  of  the  Judges  in  the  cases  of 
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Butterfield  v.  Forrester,  11  East,  60  (p.  189,  arUe)  ;  Bridge  v.  The 
Grand  Junction  MaUway  Company ^  3  M.  &  W.  244 ;  Davies  y.  Mann, 
10  M.  &  W.  646, 12  L  J.  Ex.  10  (p.  190,  ante)  ;  and  DoweU  v.  The 
General  Steam  Navigation  Company,  5  EL  &  B.  206,  26  L  J.  Q.  B. 
59.  In  the  present  case  the  main  objection  taken  to  the  summing 
up  was,  that  the  Judge  left  it  to  the  jurj,  whether  the  plaintiff,  by 
his  negligence,  directly  contributed  to  the  misfortune ;  and  it  was 
contended,  for  the  defendant,  that  whether  he  directly  or  indirectly 
contributed  was  immaterial,  if  he  contributed  to  it  by  his  negli- 
gence at  alL  But  the  direction  of  the  Judge  must  have  reference 
to  the  evidence  in  the  case,  and  taking  the  whole  summing  up  to- 
gether, in  connection  with  the  evidence,  we  do  not  think  that  the 
jury  could  have  been  misled  by  the  use  of  the  word 
[*  323]  "  direct"  He  told  the  jury  that  *  if  the  absence  of  a  look- 
out was  negligence  on  the  part  of  the  plaintiff,  still,  if  the 
defendant  had  a  look-out,  but,  nevertheless,  persisted  in  a  course 
that  would  inflict  injury,  he  would  be  liable,  though  the  plaintiff 
had  no  look-out ;  for  that  the  neglect  of  the  plaintiff  would  not  be 
the  direct  cause  of  the  injury,  that  is  to  say,  would  not  be  the 
cause,  without  which  the  injury  could  not  have  happened.  In 
this,  which  seems  to  be  the  express  sense  in  which  the  word 
"  direct "  was  used,  we  do  not  think  there  was  any  misdirection. 
In  other  respects  the  summing  up  does  not  appear  to  be  objection- 
able, according  to  the  rule  to  be  deduced  from  the  authorities.  On 
the  whole,  we  are  of  opinion  that  the  judgment  should  be 
affirmed.  Jtuigmeni  affirmed. 

ENGLISH  NOTES. 

These  cases,  which  relate  to  what  is  commonly  spoken  of  as  con- 
tributory negligence,  have  been  very  frequently  cited.  It  may  suffice 
to  refer  to  the  more  recent  authorities  which  contain  a  clear  exposition 
of  the  principles. 

The  Dublin^  Wicklow  and  Wexford  EaUway  Co,  v.  Slattery  (H.  L. 
1878),  3  App.  Cas.  1165,  39  L.  T.  365,  27  W.  E.  191,  was  a  case  in 
which  there  was  much  difference  of  opinion;  but  the  opinion  of  the 
majority  was,  first,  that  there  was  evidence  to  go  to  the  jury  of  negli- 
gence on  the  part  of  the  railway  company,  and  that  there  was  no  such 
clear  contributory  negligence  on  the  part  of  the  deceased  as  to  show 
that  he  was  solely  responsible  for  the  mischief.  The  aocident  took 
place  near  a  railway  station  at  night,  and  the  plaintiff  was  crossing 
behind  a  train  on  the  down  line  which  obstructed  his  view  until  he  was 
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almost  on  the  lailfl  of  tlie  up  lin«.  There  was  evidence  of  neglect  to 
whistle,  as  well  as  of  a  general  looseness  of  the  arrangements  at  the 
station*  A  rerdict  of  the  juiy  in  favoor  of  the  plaintiff  was  allowed  to 
stand. 

In  Davey  t«  London  &  South  Western  Railway  Co,  (C.  A.  1883), 
12  Q.  B.  D.  70,  53  L.  J.  Q.  6.  £8,  49  lu  T.  739,  the  plaintiff  crossing 
from  the  side  of  the  down  line  at  a  level  crossing  was  knocked  down  bj 
a  train  on  the  up  line  coming  round  a  curve  in  the  line.  It  appeared 
that  a  train  coming  up  could  not  be  seen  from  the  place  where  he 
began  to  cross ;  but  might  have  been  seen  in  time  if  he  had  looked  to 
the  left  when  he  was  on  the  down  line  or  the  six  foot.  The  eogine 
driver  had  not  used  the  whistle.  The  plaintiff  was  well  acquainted 
with  the  crossing.  It  was  held  by  a  majority  of  the  Court,  that 
although  there  was  some  evidence  of  negligence  on  the  part  of  the 
company,  yet  the  plaintiff,  by  his  omission  to  look  to  the  left  before  he 
got  on  the  rails  of  the  up  line,  had  caused  the  mischief  by  his  own 
negligence;  and  he  was  held  rightly  nonsuited.  Lord  Bo  wen  ob- 
serves :  The  account  which  the  plaintiff  gives  of  his  own  conduct 
does  not  leave  it  open,  I  think,  for  a  reasonable  man  to  come  to  any  but 
one  conclusion,  namely,  that  this  accident  was  caused  directly  by  the 
plaintiff  himself  and  his  own  negligence* 

Wakelin  y.  London  &  South  Western  Railway  Co.  (H.  L.  1886), 
12  App.  Cas.  41,  66  L.  J.  Q.  B.  229,  66  L.  T.  709,  36  W.  K.  141,  was 
a  case  where  the  body  of  a  man  was  found  killed  at  night  near  a  level 
crossing;  but  there  was  no  evidence  of  the  circumstances  of  how  he  got 
on  the  line.  The  mere  omission  to  whistle  was  held  not  evidence  of 
negligence  causing  the  misadventure.  The  following  observations  of 
Lord  Watson  as  regards  the  onus  of  proof  are  important.  He  says: 
''  In  all  such  cases  the  liability  of  the  defendant  company  must  rest 
upon  these  facts,  —  in  the  first  place  that  there  wsa  some  negligent  act 
or  omission  on  the  part  of  the  company  or  their  servants  which  mate- 
rially contributed  to  the  injury  or  death  of,  and^  in  the  second  place 
that  there  was  no  contributory  negligence  on  the  part  of  the  injured  or 
deceased  person.  But  it  does  not,  in  my  opinion,  necessarily  follow 
that  the  whole  burden  of  proof  is  cast  upon  the  plaintiff.  That  it  lies 
with  the  plaintiff  to  prove  the  first  of  these  propositions  does  not 
admit  of  dispute.  .  •  •  I  am  of  opinion  that  the  onus  of  proving  affirma- 
tively that  there  was  contributory  negligence  on  the  part  of  the  person 
injured  rests,  in  the  first  instance  upon  the  defendants,  and  that  in  the 
absence  of  evidence  tending  to  that  conclusion  the  plaintiff  is  not  bound 
to  prove  the  negative.  •  •  •  In  the  course  of  the  trial  the  onus  may  be 
shifted  to  the  plaintiff  so  as  to  justify  a  finding  in  the  defendants' 
favour  to  which  they  would  not  otherwise  have  been  entitled." 
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In  The  Bemina  (1887),  12  P.  D.  68,  it  is  observed  by  Lord  Esheb, 
M.  R.  (at  p.  70),  that  the  law  was  laid  down  with  perfect  correctness 
in  Butterfield  v.  Forrester  ;  and  (he  says)  "  the  rule  is,  that,  although 
there  may  have  been  negligence  on  the  part  of  the  plaintiff,  yet  unless 
he  might  by  the  exercise  of  ordinary  care  have  avoided  the  consequence 
of  the  defendants'  negligence,  he  is  entitled  to  recover;  if,  by  ordinary 
care,  he  might  have  avoided  them,  he  is  the  author  of  his  own  wrong.'' 
Lord  Justice  Lindley  gives  a  neat  classification  of  the  cases.  He 
says  (12  P.  D.  89) :  ''  The  cases  which  give  rise  to  actions  for  negli- 
gence are  primarily  reducible  to  three  classes  as  follows  :  1.  A., 
without  fault  of  his  own  is  injured  by  the  negligence  of  B.,  then  B.  is 
liable  to  A.  2.  A.  by  his  own  fault  is  injured  by  B.  without  fault  on 
his  part,  then  B.  is  not  liable  to  A.  3.  A.  is  injured  by  B.  by  the 
fault  more  or  less  of  both  combined,  then  the  following  further  dis- 
tinctions have  to  be  made:   (a)  if,  notwithstanding  B.'s  negligence, 

A.  with  reasonable  care  could  have  avoided  the  injury,  he  cannot  sue  B. 
Butterfield  v.  Forrester  (p.  189,  ante),  Bridge  v.  Grand  Junction  Bail' 
way  Co,  (3  M.  &  W.  244)  ;  DoweU  v.  General  Steam  Navigation  Co, 
(5  E.  &  B.  195) ;  (h)  if,  notwithstanding  A.'s  negligence,  B.  with 
reasonable  care  could  have  avoided  injuring  A.,  A.  can  sue  B.:  TuffY, 
Warman  (p.  194,  ante),  Badley  v.  JLondon  and  North  Western  Rail- 
way Co.  (1  App.  Cas.  754);  Daviesy.  Mann  (p.  190,  ante):  (c)  if  there 
has  been  as  much  want  of  reasonable  care  on  A.  's  part  as  on  B.  's  or,  in 
other  words,  if  the  proximate  cause  of  the  injury  is  the  want  of  rea- 
sonable care  on  both  sides,  A.  cannot  sue  B.  In  such  a  case  A.  cannot 
with  truth  say  that  he  has  been  injured  by  B.'s  negligence,  he  can  only 
with  truth  say  that  he  has  been  injured  by  his  own  carelessness  and 
B.'s  negligence,  and  the  two  combined  give  no  cause  of  action  at  com- 
mon law." 

This  case  of  The  Bemina  arose  out  of  a  collision  between  two  ves- 
sels (A.  and  B.),  arising  from  the  fault  of  both,  and  the  action  was 
brought  under  Lord  Campbell's  Act  against  the  owner  of  vessel  A.,  in 
respect  of  the  death  of  two  persons  who  were  on  board  vessel  B.,  but 
who  had  nothing  to  do  with  the  navigation.  It  was  argued,  on  the 
authority  of  a  train  of  cases  of  which  Thorogood  v.  Bryan  (1849),  8  C. 

B.  115;  Waite  v.  NtrHh  Eastern  Railway  Co.  (1858),  Ell.  Bl.  &  Ell. 
719,  and  Armstrong  v.  Lancashire  and  Yorkshire  Railway  Co,  (1875), 
L.  R.  10  Ex.  47, 44  L.  J.  Ex.  89,  33  L.  T.  228,  23  W.  E.  295,  are  suffi- 
cient examples,  that  the  two  deceased  persons  were  so'^  identified"  with 
the  owners  of  the  ship  B.,  that,  by  reason  of  the  negligent  navigation  of 
that  ship  contributing  to  the  disaster,  no  action  could  be  maintained 
by  their  representatives  under  Lord  Campbell's  Act.  The  Court  of 
Appeal  rejected  this  argument,  and  held  that  the  action  was  well 
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brought,  and  that  —  the  action  being  not  affected  by  the  Admiralty 
rule  as  to  dividing  the  damages  —  the  plaintiffs  were  entitled  to  recover 
the  whole  damage  from  the  defendants.  In  effect,  they  overruled  the 
whole  train  of  cases  depending  on  Thorogood  v.  Bryan, 

This  decision  of  the  Court  of  Appeal  was  appealed  {Mills  v.  Arnir 
strong,  The  Bemina,  1888,  13  App.  Cas.  1,  57  L.  J.  P.  66,  58  L.  T. 
423,  36  W.  R.  870)  to  the  House  of  Lords,  who  affirmed  the  judgment 
on  all  points ;  and  in  particular  agreed  with  the  Court  of  Appeal  in  hold- 
ing that  the  so-called  principle  of  '^  identification  "  on  which  TAoro- 
good  V.  Bryauj  and  the  whole  train  of  cases  following  it  depended,  was 
untenable  and  unfounded  in  law. 

The  decision  of  the  House  of  Lords  in  Mills  v.  Armstrong^  The  Ber- 
nifULj  was  followed  and  applied  by  Pollock,  B.,  and  Manisty,  J.,  in 
Mathews  v.  London  Street  Tramways  Co.  (1888),  58  L.  J.  Q.  B.  12,  60 
L.  T.  47,  where  a  passenger  in  an  omnibus  which  collided  with  a  tram, 
by  the  fault  of  both  drivers,  sued  the  owner  of  the  tram.  It  was  stated 
by  Makisty,  J.,  that  the  proper  direction  to  a  jury  in  such  a  case 
would  be  :  "  Was  there  negligence  on  the  part  of  the  driver  of  the  tram 
which  caused  the  collision ;  if  so,  it  is  no  answer  to  say  that  there  was 
negligence  on  the  part  of  the  omnibus  driver. '' 

Delany  v.  Dublin,  &e.  Tramways  Co.  (1892),  30  L.  R.  Ir.  725,  was 
a  case  which  caused  some  difference  of  opinion  among  the  Judges  in  the 
Exchequer  Division  and  Court  of  Appeal  in  Ireland.  It  arose  out  of 
the  act  of  the  conductor  of  a  tram  in  preventing  the  plaintiff,  who  was 
drunk,  getting  into  the  tram.  In  the  scuffie  the  plaintiff  fell  and  was 
injured.  By  a  majority  of  the  Court  of  Appeal  it  was  held,  reversing 
the  judgment  of  the  Exchequer  Division,  that  the  plaintiff  being  in  the 
wrong  could  not  recover,  even  if  the  conductor,  who  was  placed  in  a 
difficult  position,  did  not  act  with  entire  presence  of  mind. 

AMERICAN  NOTES. 

The  first  branch  of  this  rule  is  well  illustrated  by  the  recent  case  of 
Sewell  V.  New  York,  New  Haven  S*  Hartford  R.  Co.,  171  Massachusetts,  302 
(1898),  in  which  the  plaintiff,  a  boy  of  nearly  thirteen  years  of  i^,  while 
riding  a  bicycle,  ran  into  the  defendant's  train  at  a  railroad  crossing.  The 
plaintiff  knew  that  the  railroad  crossed  the  street  at  that  place,  but  paid  no 
attention,  and  did  not  look  out  for  the  cars,  but  out  to  sea,  watching  for  & 
steamer.  It  was  held  that  a  verdict  was  properly  ordered  for  the  defendant, 
as  there  was  nothing  to  excuse  the  plaintiff  for  not  looking  if  he  could  see,  or 
for  not  getting  off  his  wheel  and  advancing  cautiously  if  he  could  not  see. 
Per  Holmes,  J.  for  the  Court,  page  305,  citing.  Creamer  v.  West  End  Street 
Ry.  Co.,  156  Massachusetts,  820,  324;  Chase  v.  Maine  Central  R.  Co.,  167 
Massachusetts,  383,  387;  ButterJieldY.  Western  R.  Co.,  10  Allen  (Mass.),  532; 
Robertson  v.  Pennsylvania  R.  Co.,  180  Pennsylvania  State,  43. 
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The  lecond  brancli  of  this  rule  is  supported  by  decisions  of  the  Supreme 
Court  of  the  United  States,  and  of  several  State  Courts.  Grand  Trunk  Ry. 
Co.  Y.  Joes,  144  United  States,  408  (1892);  Inland  Sf  Seaboard  CoasAng  Co.  t. 
ToUon,  139  United  States,  661  (1891);  Moore  v.  Central  R.  Co.,  4  Zabriskie 
(N.  J.),  268 ;  A  usiin  v.  New  Jersey  Steamboat  Co,,  43  New  York,  75, 82 ;  Lucas  v. 
New  Bedford  Sr  Taunton  Railroad,  6  Gray  (Mass.),  64, 72 ;  Northern  Central  Ry. 
Co.  r.  Price,  29  Maryland,  420 ;  Northern  Central  Ry.  Co.  v.  Gets,  31  Maryland, 
337 ;  Romickr.  Chicago,  ^c.  Ry.  Co.,  62  Iowa,  167 ;  Denver  Rapid  Transit  Co.  v. 
Dwyer,  20  Colorado,  132;  Tanner  v.  Louisville,  jr<?.  Ry.  Co.,  60  Alabama,  621 ; 
Hissongy.  Richmond,  Sfc.  Ry.  Co.^  91  Alabama,  614;  Donohuev.  St.  Louis,  ffc.  R. 
Co.,  9i  Missouri,  357 ;  Vicksburg,  jrc.  R.  Co.  v.  Patton,  81  Mississippi,  166; 
Deans  v.  Wellington,  ^c.  R.  Co.,  107  North  Carolina,  686 ;  Valin  v.  Milwaukee^ 
^c.  R.  Co.,  82  Wisconsin,  16;  ShufeU  v.  Flint,  ^c.  R.  Co.,  96  Michigan,  344 ; 
Smith  y.  Railroad  Co.,  9  Utah,  144. 

Grand  Trunk  Ry,  Co.  v.  Ives,  144  United  States,  408,  was  an  action  brought 
in  Michigan  for  the  negligent  killing  of  the  plaintiff's  intestate  by  a  train 
of  the  defendant  railway,  while  the  deceased  was  driving  across  a  rail- 
road crossing  at  grade.  The  action  was  brought  under  a  State  statute  re* 
sembling  Lord  Campbell's  Act  of  England.  One  defence  was  that  the 
deceased  had  been  guilty  of  contributory  negligence.  The  plaintiff's  reply  to 
this  defence  was  that  the  consequences  of  such  contributory  negligence  might 
have  been  avoided  by  the  exercise  of  reasonable  care  and  prudence  on  the 
part  of  the  defendant.  The  jury  returned  a  verdict  for  the  plaintiff  in  the 
sum  of  95000.  The  case  was  carried  to  the  Supreme  Court  of  the  United 
States,  and  in  a  unanimous  judgment  of  that  Court  delivered  by  Mr.  Justice 
Lamar,  the  rule  was  thus  stated  (page  429) : 

"  Although  the  defendant's  negligence  may  have  been  the  primary  cause 
of  the  injury  complained  of,  yet  an  action  for  such  injury  cannot  be  main- 
tained if  the  proximate  and  immediate  cause  of  the  injury  can  be  traced  to 
the  want  of  ordinary  care  and  caution  in  the  person  injured ;  subject  to  this 
qualification  which  has  grown  up  m  recent  years,  (having  been  first  enunci- 
ated in  Davies  v.  Mann,  10  M.  &  W.  546),  that  the  contributory  negligence 
of  the  party  injured  will  not  defeat  the  action  if  it  be  shown  that  the  defend- 
ant might,  by  the  exercise  of  reasonable  care  and  prudence,  have  avoided 
the  consequences  of  the  injured  party's  negligence." 

In  the  case  of  Inland,  Sfc.  Coasting  Co.  v.  Tolson,  139  United  States,  651,  a 
wharfinger  was  held  entitled  to  recover  for  injuries  occasioned  by  the  violent 
striking  of  the  defendant's  steamboat  against  the  wharf,  upon  which  the  plain- 
tiff was  standing,  although  he  was  negligent  in  standing  where  he  did.  The 
following  ruling  was  approved  by  the  Supreme  Court :  "  Although  the  rule  is 
that,  even  if  the  defendant  be  shown  to  have  been  guilty  of  negligence,  the 
plaintiff  cannot  recover  if  he  himseK  be  shown  to  have  been  guilty  of  contribu- 
tory negligence  which  may  have  had  something  to  do  in  causing  the  accident ; 
yet  the  contributory  negligence  on  his  part  would  not  exonerate  the  defendant 
and  disentitle  the  plaintiff  from  recovering,  if  it  be  shown  that  the  defendant 
might,  by  the  exercise  of  reasonable  care  and  prudence,  have  avoided  the  con- 
sequences of  the  plaintiff's  negligence  "  (page  668). 
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In  1856,  Mr  Justice  Metcalf,  speaking  for  the  Supreme  Judicial  Court 
of  Massachusetts,  stated  the  rule  tlius :  '*  Though  there  may  have  been  negli- 
gence on  the  part  of  the  plaintiff,  yet  unless  he  might,  by  the  exercise  of 
ordinary  care,  have  avoided  the  consequences  of  the  defendants'  negligence, 
he  18  entitled  to  recover/'  Lucas  v.  New  Bedford  jr  Taunkm  R.  Co,  6  Gray, 
64,  72,  citing  Daviu  v.  Mann,  10  M.  &  W.  649,  among  other  cases. 

In  Alabama,  this  rule  has  been  applied  to  actions  founded  upon  the  Em. 
ployers*  Liability  Act,  resembling  the  English  Act  of  1880.  A  switchman 
sued  his  employer,  a  railroad  company,  for  the  negligence  of  its  locomotive 
engineer  (engine  driver)  in  backing  a  train  of  cars  while  the  plaintiff  was 
between  the  cars,  making  a  coupling.  It  was  held  that  although  the  plaintiff 
was  negligent  in  going  between  the  cars,  yet  as  the  engine  driver  knew  his 
perilous  position  and  failed  to  use  ordinary  care  to  avoid  accident  and  in- 
jury, the  plaintiff  could  recover.  The  engine  driver  was  a  person  in  "  charge 
or  control "  of  the  locomotive  engine,  for  whose  negligence  the  statute  im- 
posed  a  liability  upon  the  employer.  Hissong  v.  Richmond,  (fe.  Ry,  Co.,  91 
Alabama,  514;  see,  also,  Louisville,  Sfc.  R.  Co.  v.  Trammell,  93  Alabama,  850; 
Alabama,  (fc.  R.  Co.  v.  Ritchie,  99  Alabama,  846;  Louisville,  ^c.  R.  Co.  v. 
Hurt,  101  Alabama,  34. 

In  striking  contrast  with  the  common-law  rule  respecting  contributory 
negligence  is  the  rule  in  admiralty.  It  is  now  settled  in  the  United  States 
that  a  libellant  who  suffers  injury  on  a  vessel,  by  reason  of  a  marine  tort 
arising  partly  from  the  negligence  of  the  vessel,  or  its  officers,  and  partly 
from  his  own  negligence,  may  recover  damages  in  a  Court  of  Admiralty, 
although  his  contributory  negligence  be  such  as  would  prevent  recovery  in  a 
Court  of  common  law.  He  is  not  entitled  to  full  damages,  however.  The 
Max  Morris,  137  United  States,  1  (1890) ;  The  Juniata,  98  United  States, 
837;  Belden  v.  Chase,  150  United  States,  674;  The  Julia  Fowler,  49  Federal 
Beporter,  277 ;  Kalleck  v.  Deering,  161  Maseaohusetts,  469,  472. 

In  the  States  of  Illinois,  Kansas,  and  Georgia  the  rule  of  comparative  neg- 
ligence prevails.  With  slight  variations  in  these  States,  this  rule  is  substan- 
tially like  the  rule  in  admiralty.  Contributory  negligence  on  the  part  of  the 
plaintiff  will  not  prevent  recovery,  if  his  negligence  is  slight  or  remote  and 
the  defendant's  negligence  is  gross.  Galena,  ^c.  R»  Co.  v.  Jacobs,  20 
Illinois,  478;  Chicago,  {fc-  R-  Co.  v.  Lee,  68  Illinois,  576;  Union  Pacific 
R.  Co.  V.  Rollins,  5  Kansas,  167 ;  Kansas  Pacific  R.  Co.  v.  Pointer,  14  Kan- 
sas, 37;  Augusta,  {fc.  R.  Co.  v.  McElmurrjf,  24  Georgia,  75 ;  Flanders  v.  Meaih, 
27  Georgia,  358  ;  Atlanta,  jrc.  Ry.  Co.  v.  Ayers,  53  Georgia,  12. 
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Section  VI.  —  Collision  of  Ships. 

No.  28.  — GENERAL  STEAM  NAVIGATION  COMPANY  v. 

BKITISH  AND  COLONIAL  STEAM  NAVIGATION 

COMPANY. 

(ex.  ch.  from  ex.  1869.) 

RULE. 

A  SHIPOWNER  is  not  responsible  for  a  collision  caused  by 
the  negligence  of  a  qualified  pilot  acting  in  charge  of  his 
ship  within  the  district  where  the  employment  of  a  pilot 
is  compulsory  by  law. 

General  Steam  VavigatioB  Company  v.  British  and  Colonial  Steam 
Vavigation  Company. 

L.  R.  4  Ex.  238-247  (s.  c.  88  L.  J.  Ex.  97,  20  L.  T.  581,  17  W.  R.  741). 

[288]         Ship.  —  Negligence,  —  Collision,  —  Compulsory  Pilotage, 

All  vessels  coming  up  the  Channel  to  London,  are  required  by  sect  S78  of 
the  Merchant  Shipping  Act,  1854,  to  take  a  pilot  on  board  at  Dungeness,  and  to 
put  him  in  charge  of  the  ship. 

From  Dungeness  to  London  Bridge  is,  by  sect.  870,  constituted  the  Trinity 
House  Pilotage  district;  but  no  pilot  can  be  licensed  to  conduct  ships  both  above 
and  below  Gravesend;  and  the  pilotage  rates  are  rates  from  Dungeness  to 
Graveseud,  and  not  to  any  intermediate  place. 

By  sect.  69  of  6  Geo.  IV.,  c.  125  (the  exemptions  of  which  are  retained  by 
sect.  858  of  the  Merchant  Shipping  Act,  1854),  vessels  being  within  their  own 
port  are  exempted  from  compulsory  pilotage. 

By  sect.  888  of  the  Merchant  Shipping  Act,  1864,  '*No  owner  or  master  of 
any  ship  shall  be  answerable  to  any  person  whatever  for  any  loss  or  damage  oc- 
casioned by  the  fault  or  incapacity  of  any  qualified  pilot  acting  in  charge  of  sach 
ship  within  any  district  where  the  employment  of  such  pilot  is  compulsory  by 
law." 

The  defendants'  vessel  coming  up  the  Channel  to  London,  took  a  pilot  on 
board  at  Dungeness ;  before  reaching  Gravesend,  whilst  the  vessel  was  still 
under  the  control  of  the  pilot,  she  came  into  collision  with  the  plaintiffs'  vessel, 
through  the  pilot's  negligence.  The  defendants'  vessel  belonged  to  the  port  of 
London  ;  and  if  the  port  extends  to  Yantlett  Creek,  she  was  at  the  time  of  the 
collision  within  her  own  port;  if  it  only  extends  to  Gravesend,  she  was  not 
within  her  own  port:  — 
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Held^  first,  that  for  pUotage  purposes  the  port  of  London  extends  only  to 
Gravesend. 

Secondly,  that  the  exemption  contained  in  sect.  388  of  the  Merchant  Shipping 
Act,  1854,  does  not  require  that  the  pilot  should  he  compulsorily  employed  at 
the  spot  where  the  accident  happens,  hut  only  that  he  should  have  heen  compul- 
sorily employed  within  the  district  where  it  happens ;  and  that  the  defendants 
were  therefore  within  its  protection. 

Thirdly,  that  the  defendants  having  heen  compelled  (hy  sect.  878)  to  put  the 
pilot  in  charge  of  the  ship,  and  heing  also  compelled  (hy  sect.  883  and  Sched. 
Tahle  U.)  to  pay  him  the  full  rate  for  navigating  the  ship  from  Dungeness  to 
Gravesend,  the  relation  of  master  and  servant  was  never  constituted  between 
them. 

Error  on  the  judgment  of  the  Court  of  Exchequer,  given  in  favour 
of  the  defendants,  on  a  special  case  stated  by  an  arbitrator. 

The  plaintiffs  sued  the  defendants  for  injury  caused 
by  a  collision.  *  The  defendants  set  up  that  their  vessel  [*  239] 
was  under  the  management  of  a  pilot,  in  pursuance  of  the 
provisions  of  the  Merchant  Shipping  Act,  1854,  and  that  the 
accident  was  due  to  his  negligence,  for  which  they  were  not  re- 
sponsible. The  plaintififs  replied,  that  the  defendants'  vessel  was 
within  her  own  port,  the  port  of  London,  at  the  time  of  the  col- 
lision, and  the  master,  therefore  (by  17  &  18  Vict.  c.  104,  s.  353, 
and  6  Geo.  IV.  c.  125,  s.  59),  not  bound  to  have  a  pilot  on  board, 
and  therefore  not  within  the  exemption  of  sect.  388  of  17  &  18  Vict, 
c.  104.  The  defendants  rejoined,  that  the  vessel  was  not  within 
the  port  of  London  at  the  time  of  the  collision,  or  that,  if  she  was, 
the  port  was  not  a  place  provided  for  by  statute  or  charter,  and 
therefore  not  within  the  exemption  from  compulsory  pilotage  of 
6  Geo.  IV.  c.  125,  a.  59 ;  but  that  if  she  was  within  the  exemption, 
yet  the  pilot  was  taken  on  board  at  Dungeness,  where  the  master 
coming  up  the  Channel  was  compelled  to  take  him,  and  that,  by 
the  effect  of  sects.  333  &  378  of  17  &  18  Vict.  c.  104,  and  the  Sched. 
Table  U.,  the  employment  of  the  pilot,  and  the  pilotage  rates,  were 
from  Dungeness  to  Gravesend,  above  the  point  where  the  collision 
took  place,  and  that  therefore  the  defendants  were  within  the 
exemption  from  liability  of  sect.  388. 

The  place  where  the  collision  occurred  was  between  Yantlett 
Creek  and  Gravesend.  The  plaintiffs  alleged  that  the  port  of 
London  extended  to  the  former  place;  the  defendants  that,  for 
pilotage  purposes,  it  extended  only  to  the  latter. 

The  Court  below  decided  in  favour  of  the  defendants ;  the  ma- 
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jority  holding  that  the  pilot  having  been  taken  on  board,  and 
being  still  on  board  in  pursuance  of  the  statute,  and  in  discharge 
of  his  duty  under  it,  the  defendants  were  not  responsible  for  his 
negligence ;  and  the  Court  being  equally  divided  on  the  question, 
whether  the  port  extended,  for  pilotage  purposes,  to  Graveaend 
or  to  Yantlett  Creek. 

Feb.  6,  8.  Pollock,  Q.  C.  (M.  Chambers,  Q.  C,  with  him),  for 
the  plaintiffs,  stated  his  case  generally,  and  reserved  a  detailed 
argument  till  the  reply. 

Watkin  Williams  (Sir  G.  Honyman,  Q.  C,  with  himX 
[*  240]  for  the  *  defendants.  First,  even  assuming  the  accident 
to  have  happened  within  the  port,  and  that  the  pilot  was 
not  compulsorily  on  board,  yet  the  defendants  are  not  liable  for  his 
acts,  for  the  relation  of  master  and  servant  was  never  constituted 
between  them  and  him.  That  relation  exists  only  where  the 
master  has  a  power  of  choosing  his  own  servants,  as  is  ordinarily 
the  case  with  a  crew;  and  this  power  of  choice  is  the  reason 
given  for  the  liability  of  a  master  for  the  acts  of  his  crew  in 
Molloy  de  Jure  Maritime,  Book  IL,  ch.  3,  s.  13  ;  the  same  ground 
of  the  obligation  is  stated  in  Pothier,  Traits  des  Obligations,  Part 
I.,  ch.  I.,  2nd  section,  §  2  (No.  121).  The  doctrine  is  forcibly 
illustrated  by  Milligan  v.  Wedge,  12  A.  &  E.  737,  which  is  in 
principle  undistinguishable  from  the  present  case  taken  in  its 
least  favourable  view ;  for  there  the  defendant  was  not  bound  to 
take  a  drover  at  all.  The  nisi  prius  dictum  in  Bowcher  v.  Noid- 
strom,  1  Taunt.  568  (10  R.  R.  608),  to  the  contrary  effect,  is  not 
of  weight ;  the  real  decision  in  the  case  is  adverse  to  it,  for  the 
master  of  the  vessel  was  held  not  liable  for  the  act  of  the  crew, 
done  in  obedience  to  the  pilot's  orders,  but  without  his  knowledge. 
Moreover,  the  pilot  was  then  compulsorily  on  board,  and  the  case, 
if  it  were  a  decision  in  favour  of  the  master's  liability,  would  con- 
travene what  is  admitted  by  the  plaintiffs  themselves  to  be  the 
true  rule  of  law.  The  principle  deduced  from  MUligan  v.  Wedge 
is  conformable  with  the  rule  laid  down  in  Laugher  v.  Pointer,  5  B. 
&  C.  547,  at  p.  554  (29  R  R.  319),  and  Quarman  v.  Burnett,  6  M. 
&  W.  499,  at  p.  509. 

Applying  that  doctrine  to  the  present  case,  the  pilot  cannot  be 
considered  as  the  servant  of  the  owner,  for  the  master  can  at  best 
only  choose  him  out  of  a  selected  class.  As  a  rule,  however,  he 
cannot  even  do  this,  but  must  take  the  pilot  whose  turn  it  is  to 
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serve  (17  &  18  Vict  c.  104,  s.  378) ;  an  unqualified  pilot,  when 
lawfully  taken  on  board,  may  be  superseded  by  a  qualified  pilot, 
who  shares  with  him  the  dues  (sect.  360)  ;  and  a  pilot  taken  on 
board  is  liable  to  a  penalty,  if  he  quits  the  ship  of  which  he  has 
the  charge,  before  the  service  for  which  he  was  hired  (that  is  here, 
to  navigate  the  ship  to  Oravesend)  is  performed  (sect  365). 

[Bylss,  J.  —  On  your  construction  of  the  law,  sect.  388  of  the 
Merchant  Shipping  Act  would  be  superfluous.] 

*  On  the  opposite  construction  it  would  be  so  equally ;  [*  241] 
for  the  plaintiffs  contend  that  it  only  applies  where  the 
pilot  is  taken  compulsorily,  but  admit  that  where  he  is  so  taken, 
the  master  is,  at  common  law,  not  liable  for  his  acts. 

[Montague  Smith,  J.  —  It  may  be  argued  in  your  favour  that 
the  Legislature  must  have  known  that  there  was  no  liability  dur- 
ing the  time  when  the  master  was  compelled  to  commit  his  ship 
to  the  pilot,  and  must,  therefore,  by  these  words,  have  meant  to 
give  the  extended  immunity  you  claim.  But  supposing  the  master 
took  his  ship  out  of  the  hands  of  the  pilot,  where  the  pilot  was  no 
longer  compulsorily  in  charge,  would  he  not  be  liable  ?] 

He  would  if  he  revoked  the  pilot's  authority.  The  case  of  Tyne 
Improvement  Cammimoners  v.  General  Steam  Navigation  Company, 
L.  R  2  Q.  B.  65,  is  not  an  authority  in  this  case,  for  the  only 
question  before  the  Court  was  whether  Tyne  harbour  came  within 
the  qualification  of  the  exception  in  6  Geo.  lY.  c.  125,  s.  59,  as  a 
port  provided  for  by  statute  or  charter.  The  principle  of  Con- 
servators of  the  Thames  v.  Hally  L.  R  3  C.  P.  415,  is  in  favour  of 
the  defendants. 

Secondly,  assuming  still  that  the  accident  happened  within  the 
port,  and  that  without  sect  388  of  the  Merchant  Shippmg  Act, 
the  defendants  would  be  liable,  that  section  protects  them.  The 
protection  extends  throughout  the  entire  district,  for  which  the 
pilot  was  compulsorily  taken.  The  defendants  had  not  come  into 
a  new  district,  for  the  port  is  not  a  pilotage  district ;  and  this  is 
clear  from  the  fact  that  there  is  no  power  of  appointing  pilots 
proper  to  the  port  The  Trinity  House  appoints  pilots  all  the  way 
to  London  Bridge,  and  no  one  else  can  do  so ;  and  there  is  no 
reason  why  the  exemption  from  liability  should  cease  only  because, 
by  virtue  of  another  exception,  the  vessel  is  at  the  time  of  the 
accident  in  a  place  where  the  master  is  released  from  the  necessity 
of  taking  a  pilot  on  board.    The  Act  does  not  say  that  he  is 
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exempted  from  liability,  provided  the  vessel  is  bound  to  take  a 
pilot  at  the  spot  where  the  accident  happened,  but  provided  she 
was  bound  to  take  a  pilot  for  the  district. 

[Byles,  J.  —  You  say  that  in  the  words  "  within  any  district 
where,"  in  sect.  388,  the  word  "  where  "  means  "  within  which  dis- 
trict ; "  the  plaintiffs  say  that  it  means  "  at  a  spot  where."] 
[*  242]  *  The  reason  of  the  thing  is  in  favour  of  the  defendants, 
for  they  were  bound  to  take  a  pilot,  and  were  bound  to 
pay  him  wages  to  Gravesend  (sect  333  (5),  and  Sched.  U.). 

[Byles,  J.  —  The  pilotage  was  compulsory  throughout  the  whole 
district,  in  this  sense,  that  the  defendants  were  bound  to  take  the 
pilot  under  a  pecuniary  penalty,  and  were  also  bound  to  pay  him 
for  the  whole  distance,  and  were  therefore  bound  to  use  his  ser- 
vices under  a  pecuniary  penalty.] 

Lucey  v.  Ingram,  6  M.  &  W.  302,  was  relied  upon  by  the  Court 
below,  and  is  an  authority  in  favour  of  the  defendants. 

Thirdly :  Taking  it  to  have  been  well  decided  that  sect  59  of  6 
Geo.  IV.  c.  125,  is  revived  by  sect  353  of  the  Merchant  Shipping 
Act,  1854,  but  reserving  the  right  to  question  that  decision  in  the 
Court  of  Appeal,  yet  it  is  inapplicable ;  for,  first,  the  vessel  was 
not  at  the  time  the  accident  happened  within  the  limits  of  the 
port ;  and  secondly,  if  it  was,  the  port  is  a  part  provided  for  by 
statute  or  charter  within  the  meaning  of  that  section.  [Upon  this 
point  the  argument  was  the  same  as  in  the  Court  below  (L.  R.  3  Ex. 
337-8) ;  the  case  of  Tfie  KUlamey,  1  Lush.  427,  30  L.  J.  P.  M. 
&  A.  41,  was  also  cited.] 

Pollock,  Q.  C,  in  reply.  —  First,  there  is  no  foundation  for  the 
argument  that,  apart  from  the  statute,  a  master  is  not  liable  for 
the  acts  of  a  pilot  voluntarily  taken.  Primd  facie,  the  owner  of 
the  wrong-doing  ship  is  liable,  and  it  is  for  him  to  show  that  the 
liability  is  shifted  from  him  to  some  one  else.  The  cases  relied  on 
for  the  defendants  turned  on  the  employment  of  an  independent 
contractor,  which  is  so  far  distinguished  from  the  case  of  a  pilot 
that  the  liability  of  an  owner  for  a  pilot's  acts  is  referred  to  and 
admitted  in  MUligan  v.  Wedge,  12  A.  &  E.  at  p.  741.  The  owner, 
as  dominus  navis,  is  bound  to  conduct  his  vessel  so  as  not  to  do 
injury  to  others ;  he  cannot  excuse  himself  on  the  ground  that  he 
has  by  a  voluntary  stipulation  subjected  himself  to  the  will  of 
another.  The  Ticonderoga,  Swab.  215.  He  is  liable  for  all  acts, 
whether  of  the  pilot  or  of  the  crew,  except  such  as  are  done  by  a 
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pilot  imposed  upon  him  by  statute,  T?ie  Diana,  1  Wm.  Rob.  131, 
as  was  the  case  in  Bowcher  v.  Noidstrom,  1  Taunt  569 
(10  R  R  608).  *  That  this  is  so  is  shown  by  the  dis-  [*  243] 
tinction  which  has  always  been  made  in  the  cases  between 
compulsory  and  voluntary  pilotage,  which  is  an  old  and  well- 
established  one :  Carruthers  v.  Sydebotham,  4  M.  &  S.  77,  at  p.  85 
(16  R  R  392);  Neptune  the  Second,  1  Dodson,  467;  Attorney- 
General  v.  Case,  3  Price,  302  (17  R  R  566),  and  lastly,  The  Maria, 
1  Wm.  Bob.  95,  at  p.  99,  where  the  immunity  in  the  case  of  com- 
pulsory pilotage  is  placed  on  general  principles.  The  recent  case 
of  The  Halley,  L.  R  2  R  C.  193,  in  the  Privy  Council  shows 
the  distinction  to  be  still  recognised.  The  same  doctrine  is  laid 
down  in  Story  on  Agency,  sect  456  a.  Lucey  v.  Ingram,  6  M.  & 
W.  302,  is  no  authority  to  the  contrary,  for  it  was  decided  on 
wholly  different  provisions  of  another  statute;  but  if  it  contra- 
venes the  doctrines  contended  for,  it  must  be  taken  to  be  overruled 
by  the  later  cases. 

Secondly,  the  protection  is  extended  no  farther  by  sect  388, 
which  was  enacted  only  ex  majori  cauteld,  to  meet  a  doubt  which 
had  been  raised.  The  duty  of  the  master  to  give  over  the  control 
of  his  ship  is  correlative  with  the  right  of  the  pilot  to  assume  it 
Yet  even  when  he  is  compulsorily  employed,  the  pilot  is  bound  to 
conduct  the  ship  wherever  within  the  limits  of  his  licence  the 
master  directs  him  (sect  365  (10)  )  ;  the  master  may  direct  him  to 
any  point,  which  shows  that  nothing  is  wanting  to  prevent  the 
relation  of  master  and  servant  existing,  except  that  the  master  is 
compelled  by  statute  to  employ  him.  The  true  construction  of  the 
Act  is  that,  having  reached  the  point  where  that  compulsion  ceases 
and  the  master  becomes  exempt  from  the  necessity  of  having  his 
vessel  piloted,  and  where  he  may  take  the  charge  from  the  pilot, 
and  the  pilot  cannot  insist  on  retaining  it,  at  that  point,  if  the 
master  continues  to  employ  the  pilot,  it  is  a  purely  voluntary 
matter,  and  in  no  way  within  the  provision  of  the  act.  Tyne 
ImprovemeTU  Commissioners  v.  General  Steam  Navigation  Com- 
pany, L.  R  2  Q.  B.  65,  is  an  authority  in  favour  of  both  branches 
of  the  argument  He  also  referred  to  17  &  18  Vict  c.  104,  ss. 
and  340-344,  sect  379. 

Thirdly,  it  is  certain  that  the  accident  happened  within  the 
limits  of  the  port,  and  that  the  port  is  not  a  port  with  respect  to 
which  provision  has  been  made  by  statute  or  charter. 
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[*  244]  [The  aiguments  *  on  this  point  were  the  same  as  those 
used  in  the  Court  below.  L.  B.  3  Ex.  335-6.  He  also 
referred  to  the  note  in  Maude  &  Pollock  on  Shipping,  p.  206  (3rd 
ed.),  and  to  3  Qeo.  I.  c.  13,  and  to  Dodds  v.  Embleton,  9  DowL  & 
By.  27  (30  E.  E.  513)].  Ow.  adv.  vulL 

May  14  The  judgment  of  the  Court  (Byles,  Keatihg,  Mellor, 
Montague  Smith,  and  Hannen,  JJ.)  was  delivered  by 

Byles,  J.  —  In  this  case,  which  was  argued  before  us  in  the  sit- 
tings after  Hilary  Term,  the  Court'  took  time  to  consider.  The 
short  facts  of  the  case  were  these :  — 

The  defendants'  vessel  belonged  to  the  port  of  London,  and  was 
on  her  homeward  voyage  from  Quebec  to  London.  She  had  taken 
on  board  a  pilot  from  Dungeness  to  Gravesend.  While  below 
Gravesend,  and  proceeding  up  the  river  under  the  charge  of  that 
pilot,  between  Yantlett  Creek  and  Gravesend,  she  came  into  col- 
lision with  the  plaintiffs'  vessel,  then  coming  down  the  river.  It 
is  to  be  assumed  for  the  purpose  of  deciding  the  questions  raised 
in  the  special  case,  that  the  damage  was  solely  occasioned  by  the 
fault  of  the  pilot  of  the  defendants'  vessel. 

The  two  enactments  on  which  the  decision  depends  appear  to  be 
the  Merchant  Shipping  Act,  1854,  and  6  Geo.  IV.  c.  125.  The  388th 
section  of  the  Merchant  Shipping  Act,  1854  (17  &  18  Vict  c.  104), 
exempts  the  shipowner  from  damage  occasioned  by  the  fault  or  in- 
capacity of  any  pilot,  within  the  district  where  the  employment  of 
such  pilot  is  compulsory.  And  sect.  59  of  6  Geo.  IV.  a  125,  enacts 
that  the  master  of  any  vessel  may  pilot  his  own  ship  while  she  is 
within  the  limits  of  the  port  to  which  she  belongs. 

It  was  contended  on  behalf  of  the  plaintifib,  that  the  pilot  was 
not  at  the  time  and  place  of  the  collision  compulsorily  employed,  and 
therefore  that  the  defendants  were  responsible  for  his  negl^ence. 

Two  questions  arise.  First  Whether  the  accident  happened  at  a 
spot  within  the  limits  of  the  port  of  London,  for  if  it  did  not,  then 
the  defendants*  captain  was  bound  at  that  spot  to  have  on  board  a 
pilot,  and  the  defendants  are  not  responsible  for  the  pilot's  want  of 
skill  or  care.  Secondly.  Whether,  assuming  the  spot 
[*  245]  where  the  *  accident  happened  to  be  within  the  port  of 
London,  the  defendants  nevertheless  are  protected  from 
liability,  although  their  vessel  belonged  to  that  port,  the  pilot 
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having  been  compulsorily  taken  on  board  at  Dungeness  to  pilot 
the  vessel  from  thence  to  Gravesend. 

As  to  the  first  question,  viz.,  whether  the  accident  happened  at 
a  spot  within  the  limits  of  the  port  of  London,  it  has  been  ad- 
mitted, and  indeed  contended  by  the  counsel  on  each  side,  and 
found  by  the  arbitrator  who  stated  the  case,  that  the  limits  of  the 
port  of  London  may  vary  for  different  purposes;  and  we  agree 
with  them.  For  customs'  purposes  the  port  may  extend  to  a  line 
drawn  from  the  Naze  to  the  North  Foreland,  and  for  conservancy 
purposes  it  may  extend  from  Staines  Bridge  to  Yantlett  Creek, 
but  for  other  purposes  it  may  extend  to  Gravesend  only. 

The  precise  question  therefore  is,  what  is  the  limit  of  the  port  of 
London  for  pilotage  purposes.  The  passage  from  Lord  Hale,  *'  De 
Portibus  Maris,"  Chap.  2,  at  p.  46,  shows  that  the  limits  of  a  port 
may  depend  on  the  existence  of  wharves,  quays,  houses,  biiildings, 
and  other  conveniences.  It  may  accordingly,  from  time  to  time, 
vary  and  increase  with  the  increase  of  population  and  of  buildings. 
Lord  Hale  further  says,  "  The  port  of  London  anciently  extended 
to  Greenwich  in  the  time  of  Edward  I.,  and  Gravesend  is  a  member 
of  it."  The  extent  of  a  port,  therefore,  after  the  lapse  of  years  may^ 
become  a  question  of  fact  That  question  of  fact  was  submitted 
to  the  arbitrator,  and  he  has  found  for  the  purposes  of  this  action 
Gravesend  to  be  the  present  limit  of  the  port  of  London.  We  can- 
not, we  think,  disregard  that  finding,  unless  it  appears  to  us  con- 
trary to  law. 

So  far  from  thinking  it  wrong,  either  in  fact  or  in  law,  we  con- 
sider that  there  is  good  reason  for  thinking  it  right,  having  regard 
to  pilotage  purposes  only,  with  which  purposes  alone  we  have  here 
to  do.  By  the  bye-laws  of  the  Trinity  House,  Gravesend  has  been 
always  treated  as  the  point  to  which  the  port  of  London  extends 
for  pilotage  purposes.  The  Trinity  House  in  their  rules  (see  rule  15), 
made  under  their  charter  and  Act  of  Parliament,  describe  the  boun- 
dary of  the  port  of  London  to  be  at  a  certain  pillar  at  Gravesend ; 
and  in  practice,  pilots  going  down  or  up  the  river  are  changed  at 
Gravesend  (L.  R.  3  Ex.  p.  338).  Indeed,  the  river  between  the 
Nore  and  Gravesend,  *  as  has  been  observed  by  my  Brother  [*  246] 
Mabtin,  is  but  an  estuary,  with  no  indications  of  the  exist- 
ence of  a  port.  These  reasons  seem  to  us  to  show  that  the  arbi- 
trator has  rightly  found  Gravesend  to  be,  for  pilotage  purposes,  the 
limit  of  the  port  of  London. 
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Therefore,  as  the  accident  occurred  before  the  defendants'  vessel 
arrived  within  the  limits  of  the  port  of  London,  she  was  not,  at  the 
spot  where  the  accident  occurred,  navigating  within  her  own  port, 
and  therefore  was  not  at  that  spot  exempt  from  compulsory  pilotage. 
It  follows  that  the  defendants  are  entitled  to  succeed  in  this  action. 

But,  secondly,  supposing  the  limit  of  the  port  of  London  to 
be  for  pilotage  purposes  Yantlett  Creek,  and  the  defendants' 
vessel  therefore,  having  reached  a  point  above  that  creek,  to  have 
been  within  the  Umits  of  the  port  of  London,  still  we  think  the 
defendants  are  not  liable. 

By  the  table  of  pilotage  charges,  which  is  part  of  the  Act  17  & 
18  Vict.  c.  104,  pilots  engaged  from  Dungeness  or  the  Downs  to 
London  may  be  taken  to  go  first  to  the  Nore  and  Sheerness,  and 
next  to  Gravesend,  which  is  clearly  within  the  port  of  London ; 
and  no  pilot  can  be  hired  for  any  other  intermediate  distances. 

If  the  master  of  the  defendants'  ship  wanted  to  go  to  Gravesend, 
or  beyond,  he  could  not  take  a  pUot  for  a  shorter  distance.  It  was 
compulsory  on  him  to  take  a  pilot  for  that  distance  at  least.  The 
pilot  could  insist  on  being  paid  all  the  way  to  Gravesend,  and 
could  insist  on  being  carried  to  Gravesend.  There  had  been  in 
effect  a  contract  between  the  captain  and  the  pilot  that  the  pilot 
should  go  to  Gravesend,  should  be  paid  to  Gravesend,  and  should 
act  as  pilot  to  Gravesend.  Suppose  a  storm,  a  fog,  or  other  emer- 
gency to  have  arisen  endangering  the  life,  not  only  of  the  crew, 
but  of  the  pilot  himself,  surely  the  pilot  could  have  insisted,  not 
only  on  being  carried  to  Gravesend,  but  on  piloting  the  vessel 
thither  according  to  his  contract.  It  is  plain  that  during  the  first 
portion  of  the  transit  between  the  Downs  and  Gravesend,  the  rela- 
tion of  master  and  servant  did  not  exist  between  the  owner  of  the 
defendants'  vessel  and  the  pilot ;  and  we  cannot  see  any  indication 
of  a  fresh  contract  as  to  the  latter  portion  of  that  transit. 

Moreover,  the  388th  section  of  the  17  &  18  Vict.  c.  104,  does  not 
require  that  the  pilot  should  be  compulsorily  employed 
[*  247]  where  the  *  accident  happened,  but  only  that  he  should 
have  been  compulsorily  employed  within  the  district  where 
it  happened.  This  is  not  only  the  literal  interpretation  of  the 
statute,  but  it  obviates  all  the  mischief  which  might  be  appre- 
hended from  captains  of  ships  unnecessarily  and  improperly 
employing  pilots  to  escape  the  responsibilities  of  navigation,  while 
it  preserves  the  sole  responsibility  of  the  pilot  in  the  whole  of 
the  district  for  which  he  was  employed. 
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Out  judgment  does  not  conflict  with  the  decision  of  the  Judicial 
Committee  of  the  Privy  Council  in  the  case  of  The  Stettin,  Brow.  & 
LusL  199,  202,  31  L.  J.  P.  M.  &  A.  208,  for  in  that  case  the 
pilot  appears  originally  to  have  been  taken  on  board  where  and 
when  by  law  there  was  no  necessity  to  take  him.  It  would  be 
superfluous  for  us  to  express  any  opinion  on  the  case  of  Ztccey  v. 
Ingram,  6  M.  &  W.  302,  or  its  applicability  to  the  case  now  under 
consideration :  see,  however.  The  Annapolis,  1  Lush.  295,  80  L. 
J.  P.  M.  &  A.  201 ;  The  Temora,  1  LusL  17 ;  The  KUlamey,  1 
Lush.  427,  30  L.  J.  P.  M.  &  A.  41 ;  The  Earl  of  Auckland,  1 
Lush.  164,  30  L.  J.  P.  M.  &  A.  121.  For  these  reasons,  we  are  of 
opinion  that  the  judgmeut  of  the  Court  below  must  be  afBjrmed. 

Judgment  affirmed, 

ENGLISH  NOTES. 

The  enactment  now  in  force  relating  to  compulsory  pilotage  is  the 
633rd  section  of  The  Merchant  Shipping  Act  1894  (57  &  58  Vict.  c. 
60),  which  is  in  the  same  terms  as  the  section  of  the  Act  of  1854,  re- 
ferred to  in  the  above  case. 

To  bring  the  case  within  the  protection  of  the  enactment,  the  pilot 
must  have  been  employed  compulsorily.  So  that  it  does  not  apply  if 
the  vessel  were  not  carrying  passengers  (see  sect.  604,  of  the  Act  of 
1894).  The  Lion  (1869),  L.  R.  2  P.  C.  525,  38  L.  J.  Adm.  61,  21  L. 
T.  41,  17  W.  R.  993, 

If  by  the  rules  of  a  foreign  port,  it  is  compulsory  to  employ  a  pilot 
who  must  take  charge  of  the  ship,  the  exemption  will  be  applied,  where 
damages  are  sued  for  in  an  English  Court,  according  to  the  principles 
of  English  law;  although  (as  it  was  alleged)  by  the  law  of  the  place 
where  the  damage  occurred  the  owners  are  liable  notwithstanding  the 
compulsory  employment  of  a  pilot.  Liverpool,  &c.  Steam  Navigation 
Co.  V.  Benham,  The  Halley  (1868),  L,  R.  2  P.  C.  193,  37  L.  J.  Adm. 
33,  18  L.  T.  879,  16  W.  R.  998. 

But  although  the  employment  is  compulsory,  where  by  the  regula- 
tions of  the  port  the  duty  of  the  pilot  is  not  to  take  the  control  of  the 
ship,  but  merely  to  advise  the  master,  it  has  been  held  that  the  exemp- 
tion from  liability  does  not  apply  in  case  of  negligent  navigation  by  a 
pilot  who  was  de  facto  in  charge  of  the  ship.  The  Ouy  Mannering 
(C.  A.  1882),  7  P.  D.  132,  51  L.  J.  Adm.  67,  46  L.  T.  905,  30  W.  R. 
835;  The  Agnes  Otto  (1887),  12  P.  D.  66,  56  L.  J.  R  45,  56  L.  T. 
746,  35  W.  R.  560. 

Where  the  pilot  is  properly  in  charge  of  the  navigation  the  owner 
does  not  become  liable  although  the  mischief  occurred  through  the 
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pilot  following  the  advice  of  the  captain,  hy  starboarding  his  helm 
when  a  collision  was  imminent  The  Oakfield  (1886),  11  P.  D.  34, 
55  L.  J.  P.  11,  64  L.  T.  678,  34  W.  R  687. 

An  important  question  as  to  the  limits  of  compulsory  pilotage  in  the 
port  of  Liverpool,  is  The  Servia,  1898,  P.  36,  67  L.  J.  P.  D.  &  A.  36. 

AMEBICAN  NOTES. 

The  role  in  the  United  States  is  contrary  to  the  English  role  upon  the 
question  of  liability  for  negligence  of  a  ship  pilot  whose  employment  is  com- 
pulsory by  law.  The  injured  person  may  recover  from  the  ship-owner,  and 
the  circumstance  that  the  damage  was  caused  solely  by  the  negligence  of  a 
duly  licensed  pilot,  whom  the  law  of  the  place  compelled  the  ship-owner  to 
employ,  constitutes  no  defence.  There  are,  however,  several  Acts  of  Con- 
gress (referred  to  in  a  later  part  of  this  note),  which  limit  the  amount  re- 
coverable against  the  shipowner. 

The  leading  case  in  America  is  The  China,  7  Wallace,  53  decided  by  the 
Supreme  Court  of  the  United  States  at  December  Term,  1868.  A  statute  of 
the  State  of  New  York  enacted  that  all  masters  of  foreign  vessels  bound  to 
or  from  one  of  the  State  ports  <<  shall  take  a  licensed  pilot,  or,  in  case  of  re- 
fusal to  take  such  pilot,  shall  pay  pilotage  as  if  one  had  been  employed," 
and  contained  other  provisions  which  were  held  to  render  the  employment  of 
a  pilot  compulsory.  The  statute  contained  no  clause  exempting  the  vessel 
or  its  owner  from  liability  for  the  pilot's  negligence  or  mismanagement. 
Through  the  gross  fault  of  a  licensed  pilot  who  was  then  in  charge  of  The 
China,  that  steamer  ran  into  the  Kentucky,  a  vessel  of  the  United  States, 
and  sunk  her,  in  the  port  of  New  York.  The  owners  of  the  Kentucky  then 
brought  this  libel  in  an  Admiralty  Court  of  the  United  States  sitting  in  New 
York.  The  Supreme  Court  held  that  the  suit  could  be  maintained,  and  the 
reasons  assigned  apply  to  the  liability  of  the  ship-owner,  as  well  as  to  the 
vessel.    On  page  67,  Mr.  Justice  Swayne  said : 

<<The  New  York  statute  creates  a  system  of  pilotage  regulations.  It  does 
not  attempt,  in  terms,  to  give  immunity  to  a  wrongdoing  vessel  Such  a 
provision  in  a  State  law  would  present  an  important  question,  which,  in  this 
case,  it  is  not  necessary  to  consider.  The  argument  for  the  appellants  pro- 
ceeds upon  the  general  legal  principle  that  one  shall  not  be  liable  for  the  tort 
of  another  imposed  upon  him  by  law,  and  who  is,  therefore,  not  his  servant 
or  agent.  (Mulligan  v.  Wedge,  12  Adol.  &  Ell.  737 ;  Reedic  v.  London  ff 
North  Western  Bailway  Company,  4  Exch.,  244,  p.  168,  ante.) 

^The  reasoning  by  which  the  application  of  this  principle  to  the  case 
before  us  is  attempted  to  be  maintained,  is  specious  rather  than  solid.  It  is 
necessary  that  both  outward  and  inward  bound  vessels,  of  the  classes  desig- 
nated in  the  statute,  should  have  pilots  possessing  full  knowledge  of  the  pilot 
grounds  over  which  they  are  to  be  conducted.  The  statute  seeks  to  supply 
this  want,  and  to  prevent,  as  far  as  possible,  the  evils  likely  to  follow  from 
ignorance  or  mistake  as  to  the  qualifications  of  those  to  be  employed,  by  pro- 
viding a  body  of  trained  and  skilful  seamen,  at  all  times  ready  for  the  ser- 
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vice,  holding  out  to  them  sofScient  indacemeDts  to  prepare  themselres  for  the 
discharge  of  their  daties,  and  to  pursue  a  business  attended  with  so  much  of 
peril  and  hardship.  The  services  of  the  pilot  are  as  much  for  the  benefit  of 
the  vessel  and  cargo  as  those  of  the  captain  and  crew.  His  compensation 
comes  from  the  same  source  as  theirs.  Like  them,  he  serves  the  owner  and  is 
paid  by  the  owner.  If  there  be  any  default  on  his  part,  the  owner  has  the 
same  remedies  against  htm  as  against  other  delinquents  on  board.  The  dif- 
ference between  his  relations  and  those  of  the  master  is  one  rather  of  form 
than  substance.  It  is  the  duty  of  the  master  to  interfere  in  cases  of  the 
pilot's  intoxication  or  manifest  incapacity,  in  cases  of  danger  which  he  does 
not  foresee,  and  in  all  cases  of  great  necessity.  {The  Argo,  1  Swabey,  464; 
The  Christiana,  7  Moore  P.  C.  192.)  The  master  has  the  same  power  to  dis- 
place the  pilot  that  he  has  to  remove  any  subordinate  ofScer  of  the  vessel. 
He  may  exercise  it  or  not,  according  to  his  discretion." 

The  doctrine  of  The  China  has  been  affirmed  and  re-affirmed  by  the 
Supreme  Court,  and  frequently  applied  by  the  lower  Federal  Courts,  ajjid  by 
the  State  Courts.  The  Merr'mac,  14  Wallace  (U.  S.),  199  ;  Sherlock  v.  Ailing, 
93  United  States,  99, 107 ;  Barnes  v.  District  Columbia,  91  United  States,  540 ; 
SideracudiY,  Mapes,  8  Federal  Reporter,  873;  The  E,M.  Norton,  15  Federal 
Reporter,  686;  Shubert  v.  Broum,  45  Federal  Reporter,  600;  The  Express,  46 
Federal  Reporter,  860  ;  Wilsoti  v.  Pilots,  55  Federal  Reporter,  1000;  Bussy  v. 
Donaldson,  4  Dallas  (U.  S.),  206;  Smith  v.  The  Crede,  2  Wallace,  Jr.  (U.  S.) 
485;  WtUiamson  v.  Price,  4  Martin  N.  S.  (La.)  399;  Yates  v.  Brown,  8  Pick- 
ering (Mass.),  23;  Denison  v.  Seymour,  9  Wendell  (N.  Y.),  1. 

The  ship-owner's  liability  is  not,  however,  unlimited.  By  Act  of  Congpress 
of  1851  (Revised  Statutes,  §§  4282-4285),  it  was  enacted  in  substance  that 
when  the  loss  or  injury  ooeurs  without  the  neglect,  privity,  or  knowledge  of 
the  ship-owner,  his  liability  shall  in  no  case  exceed  the  value  of  his  interest 
in  the  vessel  and  her  freight  then  pending;  and  it  has  been  held  that  insur- 
ance money  is  no  part  of  his  interest  in  the  vessel  or  freight  within  the  mean- 
ing of  this  statute.  Butler  v.  Boston,  Sfc,  Steamship  Co.,  130  United  States,  527 ; 
The  City  of  Norwich,  118  United  States,  468.  The  Act  of  Congress  of  June  26, 
1884  (23  Statutes  at  Large,  57),  limits  the  individual  liability  of  a  ship-owner 
for  all  debts  and  liabilities  of  the  ship  to  the  proportion  of  his  individual  share 
in  the  vessel,  and  the  Act  of  June  19, 1886  (24  Statutes  at  Large,  79),  further 
declares  that  the  Ship-owners'  Limited  Liability  "  shall  apply  to  all  sea-going 
vessels,  and  also  to  all  vessels  used  on  lakes  or  rivers  or  in  inland  navigation, 
including  canal  boats,  barges,  and  lighters."  This  statute  has  been  held  to 
apply  to  an  enrolled  and  licensed  steamboat  exclusively  engaged  in  commerce 
on  a  navigable  river  above  tide-water.     In  re  Gamett,  141  United  States,  1. 

In  the  case  of  a  ship  surgeon,  however,  it  has  been  decided  by  the  highest 
Courts  of  the  States  of  New  York  and  Massachusetts  that  a  ship-owner  is  not 
liable  for  the  negligence  of  a  ship  surgeon  whose  employment  was  compul- 
sory, on  the  ground  that  a  surgeon  is  not  engaged  in  the  business  of  the  ship- 
owner in  treating  passengers,  but  is  acting  for  the  benefit  of  the  passengers 
and  at  their  request.  Allan  v.  State  Steamship  Co,, 1^2  New  York,  91  (1892)  ; 
Lavhheim  v.  De  Koninglyke  Co.,  107  New  York,  228 ;  O'Brien  v.  Cunard  Steam- 
ship Co.,  154  Massachusetts,  272  (1891). 
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(H.  L.  1884) 

BULE. 

In  a  case  of  collision  of  ships,  the  breach  of  local  rules 
of  navigation  by  one  of  the  ships  does  not  render  that  ship 
to  blame  for  the  collision,  unless  the  breach  was  in  fact  a 
contributing  cause. 

Cayzer,  Irvine  ft  Co.  v.  Carron  Company. 

9  App.  Cao.  873-889  (s.  c.  54  L.  J.  P.  18,  52  L.  T.  361,  33  W.  B.  281). 

[873]     Ship, '-CoUmcm.--' Negligence. --Cmtributory  Negligence. -- Thames 

Bides. 

The  order  of  the  Court  of  Appeal  reversed  and  the  order  of  Butt,  J.,  restored, 
on  the  ground  that,  assuming  (but  without  deciding)  that  the  construction  put 
hy  the  Court  of  Appeal  upon  rule  23  of  the  Thames  Rules  was  correct  and  that 
the  Clan  Sinclair  had  transgressed  the  rule ;  yet  such  transgression  was  not  the 
cause  of  the  collision :  that  ordinary  care  on  the  part  of  the  Margaret  would 
have  enabled  her  to  avoid  the  collision,  and  that  she  alone  was  to  blame. 

The  action  was  brought  in  the  Admiralty  Division  by  the 
appellants  against  the  respondents  in  respect  of  a  collision  off 
Blackwall  Point. 

The  appellants'  steamship,  the  Clan  Sinclair,  came  out  of  the 
South  West  India  Dock  on  the  north  shore  of  the  Thames  nearly 
opposite  the  curve  of  Blackwall  Point  about  1.30  P.  M.  on  the  9th 
of  March,  1883,  and  proceeded  down  river  against  the  tide  under 
her  own  steam  and  with  a  tug  attached,  at  about  three  to  four 
knots  through  the  water.  The  respondents'  vessel,  the  Margaret, 
was  at  the  same  time  steaming  up  the  river  with  the  tide  at  from 
five  to  six  knots  over  the  ground.  The  collision  took  place  under 
the  circumstances  stated  in  the  reports  of  the  decisions  below  and 
in  the  judgments  in  this  House. 

Butt,  J.,  held  that  the  Clan  Sinclair  had  not  broken  rule 

[*  874]  23  *  of  the  Thames  Rules  and  that  the  Margaret  was 

alone  to  blame.     (8  P.  D.  126.) 

The  Court  of  Appeal  (Brett,  M.  R.,  Baggallay,  and  Lindley, 

L.JJ.)  held  that  upon  the  true  construction  of  rule  23  the  Clan 
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Sinclair  had  broken  it  in  not  easing  so  as  to  prevent  herself  from 
proceeding  lower  down  the  river  than  was  necessary,  when  she 
first  ought  to  have  seen  the  Margaret ;  and  they  held  that  both 
vessels  were  to  blame.     (9  P.  D.  47.) 

The  heading  which  precedes  rule  17  of  the  Thames  Rules,  1880, 
is  as  follows :  — 

**  Bye-laws  and  Rules  regulating  the  navigation  of  the  river 
between  Yantlet  Creek  and  a  line  drawn  from  Blackwall 
Point  to  Bow  Creek." 

"Rule  23.  Steam  vessels  navigating  against  the  tide  shall 
before  rounding  the  following  points,  viz.  .  .  .  Blackwall  Point, 
ease  their  engines  and  wait  until  any  other  vessels  rounding  the 
point  with  the  tide  have  passed  clear." 

July  25,  29,  31,  Aug.  1.  C.  Russell,  Q.  C,  and  Myburgh,  Q.  C. 
(F.  W.  HoUams  with  them),  for  the  appellants:  — 

Rule  23  did  not  apply:  but  if  it  did  it  had  not  a  statutory 
force.  The  rule  did  not  apply  (8  P.  D.  126)  because  the  Clan 
Sinclair  was  outside  the  "line  drawn  from  Blackwall  Point  to 
Bow  Creek."  That  line  (as  appears  by  the  heading  to  rule  17)  is 
the  limit  of  the  application  of  rules  22  and  23.  There  is  a  good 
reason  for  this;  because  vessels  coming  out  of  the  docks  at  the 
north  side  of  the  river  on  the  land  side  of  that  line  ought  not  to 
be  subject  to  such  a  rule.  This  point  was  not  taken  in  the  Court 
below.  (9  P.  D.  47.)  The  rule  does  not  apply  where  a  vessel  has 
already  begun  to  round  the  point.  The  judgment  of  Butt,  J.,  was 
right  OQ  this  question.  The  Court  of  Appeal  were  wrong  in 
assuming  (as  they  seem  to  have  done)  that  36  &  37  Vict.  c.  85, 
s.  17,  applied  to  the  present  case,  as  was  the  case  in  The  Libray 
6  P.  D.  139,  and  Stoomvaart  Maatschappy  Nederlavd  v,  P.  &  0. 
Steam  Navigation  Company,  5  App.  Cas.  876,  and  the 
*  Magnet,  L.  R.  4  A.  &  E.  417.  Even  if  rule  23  did  apply,  [*  875] 
the  breach  was  not  the  breach  of  36  &  37  Vict.  c.  85,  s.  17  : 
The  Barton,  9  P.  D.  44,  see  also  The  Sisters,  1  P.  D.  117.  But 
assuming  it  does  apply  and  has  not  the  statutory  sanction,  the 
breach  of  it  is  only  equivalent  to  the  breach  of  a  common-law  rule, 
and  if  the  Margaret  could  by  ordinary  care  (as  she  certainly  could) 
have  avoided  the  consequence  of  the  breach  by  the  Clan  Sinclair  of 
the  rule  she  ought  to  have  done  so  and  is  liable.    Dowdl  v.  General 
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Steam  Navigation  Company,  5  K  &  B.  185,  206 ;  Davies  v.  Mann, 
10  M.  &  W.  546  ;  Tuff  v.  Warman,  5  C.  B.  (N.  S.)  573 ;  Spaight  v. 
Tedeastle,  6  App.  Cas.  217 ;  BadUy  v.  London  and  North  Western 
Railway  Company,  1  App.  Cas.  754.  The  Court  of  Appeal  dis- 
regarded the  doctrine  established  by  these  cases,  assuming  (with- 
out argument)  that  rule  23  had  the  force  of  a  statute  and  that  the 
breach  of  that  rule  was  equivalent  to  the  breach  of  a  statute. 

R.  E.  Webster,  Q.  C,  and  C.  Hall,  Q.  C.  (Dr.  Phillimore  with 
them),  for  the  respondents,  were  stopped  on  the  question  whether 
rule  23  applied  to  the  locality  in  which  the  vessels  were  when 
the  collision  occurred. 

The  construction  put  by  the  Court  of  Appeal  upon  rule  23  is 
correct.  The  Clan  Sinclair,  having  broken  this  rule,  is  liable  for 
the  consequences.  It  would  be  no  answer  (even  if  it  were  the 
fact,  which  it  is  not)  that  this  breach  of  rule  23  did  not  cause 
the  collision.  The  principle  of  the  doctrine  of  contributory 
negligence  is  not  and  never  has  been  the  same  in  the  Admiralty 
Courts  as  at  Common  Law.  The  doctrine  of  Davies  v.  Mann,  10 
M.  &.  W.  546,  and  that  class  of  cases  has  no  application  in  the 
Admiralty  Courts,  where  the  principle  is  that  where  both  vessels 
are  to  blame  the  damages  are  equally  divided,  and  the  degree  of 
blame  on  one  side  or  the  other  is  never  inquired  into.  Once 
show  contributory  negligence  in  a  vessel,  that  vessel  is  liable. 
Hay  V.  Le  Neve,  2  Shaw,  Sc.  App.  395.  That  case  is  also 
[*  876]  an  authority  for  the  proposition  that  where  there  *  is 
blame  die  presumption  is  that  it  contributed  to  the  dis- 
aster :  the  onus  is  on  the  defaulting  vessel  to  show  that  it  did  not 

[Lord  Blackburn  referred  to  The  Fenham,  L.  E.  3  P.  C.  212, 
per  Lord  Romilly,  M.  R] 

There  is  abundant  evidence  that  the  breach  of  rule  23  in  fact 
contributed  to  the  collision. 

Myburgh,  Q.  C,  in  reply :  — 

The  Fenham  was  decided  under  sect.  298  of  the  Merchant 
Shipping  Act,  1854  (17  &  18  Vict  a  104),  and  this  explains  the 
observations  in  the  judgment.  That  was  a  night  collision  and  the 
breach  was  a  want  of  lights  :  a  very  different  case  to  the  present 

Lord  Blackburn:  — 

My  Lords,  in  this  case,  which  has  occupied  a  good  deal  of  time, 
it  appears  to  me  that  the  principal  point  to  which  we  have  to 
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direct  our  attention  is  tbe  question  of  fact  which  is  involved,  for 
I  think  that  it  is  more  a  question  of  fact  than  a  question  of  law. 

The  first  thing  to  be  considered  is,  what  is  the  meaning  of 
rule  23  of  the  rules  and  bye-laws  for  the  regulation  of  the  navi- 
gation of  the  River  Thames  ?  That  rule  is,  "  Steam  vessels  navigat- 
ing against  the  tide  shall,  before  rounding  the  following  points " 
(including  Blackwall  Point)  "ease  their  engines  and  wait  until 
any  other  vessels  rounding  the  point  with  the  tide  have  passed 
clear."  I  may  first  of  all  mention  a  point,  not  raised  below,  on 
which  the  House  did  not  require  that  any  answer  should  be 
given  by  the  respondents'  counsel ;  it  was  this :  The  rules  for  the 
navigation  of  the  River  Thames  down  to  rule  16  apply,  some  of 
them,  to  all  the  navigation  of  the  River  Thames,  and  some  only 
navigation  of  particular  parts  of  the  river.  After  rule  16  there 
comes  this  headmg,  "Bye-laws  and  Rules  regulating  the  navigar 
tion  of  the  river  between  Yantlet  Creek  and  a  line  drawn 
from  Blackwall  Point  to  Bow  Creek."  Now  the  effect 
*  of  that  heading  no  doubt  is  to  say,  that  the  rules  which  [*  877 J 
immediately  follow  it,  including  rule  23,  primd  facie  are 
only  to  apply  to  vessels  when  they  are  lower  down  than  the  line 
drawn  from  Blackwall  Point  to  Bow  Creek  ;  a  glance  at  the  chart 
will  show  that  a  line  drawn  from  Blackwall  Point  to  Bow  Creek 
would  exclude  the  greater  part  of  what,  in  any  view  of  the  words, 
is  to  be  taken  as  being  Blackwall  Point,  which  the  vessels  are  to 
round.  The  Clan  Sinclair,  although  rounding  Blackwall  Point, 
never  was  in  fact  to  the  seaward  side  of  the  line  from  Blackwall 
Point  to  Bow  Creek ;  and  therefore  it  was  contended  that  rule  23 
did  not  apply ;  but  I  think  it  is  impossible  to  put  that  construe^ 
tion  upon  rule  23,  which  in  express  terms  says,  that  "steam 
vessels  navigating  against  the  tide  shall,  before  rounding  Black- 
wall  Point,  ease  their  engines  and  wait ; "  and  it  is  impossible 
I  think  to  construe  that  as  meaning  that  Blackwall  Point  is  to 
be  excluded  from  that  rule.  It  is  a  clumsy  mode  of  expressing 
the  intention  of  the  framers  of  the  rule  (and  they  should  have 
provided  against  it),  but  they  must  have  intended  that  the  head- 
ing confining  these  rules  to  below  a  line  drawn  from  Blackwall 
Point  to  Bow  Creek  shall  not  apply  to  rule  23.  That  necessarily 
follows,  because  it  is  re,garding  the  rounding  of  Blackwall  Point. 

Now  as  to  what  is  the  rounding  of  Blackwall  Point,  we  have, 
I  believe,  all  the  information  which  can  be  given  to  us  by  the 
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production  of  the  Ordnance  survey  and  the  Admiralty  chart.  I 
take  the  Ordnance  survey  as  it  is  nearest  to  me,  and  I  think  that 
upon  looking  at  it  any  one  will  find  that  after  you  have  come 
down  the  river  and  have  passed  the  Isle  of  Dogs,  you  come  where 
the  course  of  the  Thames  is  north  with  a  little  west  in  it,  in  a  line 
nearly  straight,  which  may  be  called  a  reach.  Then  the  course 
of  the  Thames  curves  round,  and  at  a  point  below  a  line  drawn 
to  Bow  Creek,  somewhere  below  the  point,  the  course  of  the  River 
Thames  is  south  with  a  little  east  in  it  in  what  may  be  also  called 
a.  reach.  So  that  these  two  parts  of  the  river  are  not  parallel  to 
each  other,  but  they  are  very  nearly  parallel,  and  any  vessel  that 
comes  from  the  one  reach  of  the  river  to  the  other  must  necessarily  go 
round  the  intervening  land.  That  intervening  land,  I  take  it  upon 
the  authority  of  the  Ordnance  survey,  which  I  think  is 
[*  878]  good  authority  for  it,  is  called  Blackwall  Point,  *  and  I 
cannot  doubt  in  my  own  mind  that  it  is  the  Blackwall 
Point  to  which  the  rule  is  referring. 

Now  as  to  what  is  meant  by  that  rule,  that  is  a  question  upon 
which  I  would  not  willingly  here  unnecessarily  pronounce  any 
decisive  opinion,  because,  before  doing  so,  one  should  have  more 
definite  ideas  than  I  quite  possess  as  to  what  were  the  objects  of 
seamanship  which  made  those  who  framed  the  rule  give  that 
direction.  I  think  it  is  quite  plain  from  their  direction  that  they 
were  of  opinion,  and  I  have  no  doubt  were  quite  rightly  of  opinion, 
that  the  vessels  taking  a  sweep  round  those  points  would  be  in 
some  danger  if  they  both  kept  up  their  full  speed  there,  and  for 
reasons  which  no  doubt  are  quite  sufl&cient  reasons,  they  thought 
that  the  right  course  for  preventing  that  danger  was  to  direct  that 
when  a  vessel  was  going  against  the  tide,  and  was  aware  that 
another  vessel  was  coming  round  the  point,  it  should  not  go  on  at 
full  speed  so  that  both  should  turn  at  once,  but  that  it  should  ease 
and  wait,  whatever  that  easing  and  waiting  meant. 

But  the  first  question  upon  which  there  seems  to  be  some 
difference  of  language,  if  not  of  opinion,  between  the  Judge  of  the 
Admiralty  Court  and  the  Master  of  the  Rolls,  is,  as  to  what  is 
the  meaning  of  "before  rounding"  and  "ease  their  engines  and 
wait  until  any  other  vessels  rounding  the  point  with  the  tide  have 
passed  clear."  Now  I  cannot  bring  myself  to  think  that  the 
Judge  of  the  Admiralty  Court  is  right  in  the  opinion  which  he 
seems  to  have  expressed  (I  do  not  say  whether  he  entertained  it 
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or  not),  that  the  meaning  of  the  rule  was  that  the  vessels  which 
were  in  the  straight,  or  nearly  straight  reach,  before  they  began 
to  turn  at  all,  were  to  wait  there  until  all  vessels  that  might  be 
seen  iicross  the  land  coming  in  the  opposite  direction  had  passed. 
The  effect  of  that,  I  think,  would  be  very  inconvenient,  and  would 
be  to  hamper  the  navigation  very  much,  because  all  the  vessels 
going  down  the  river  would  remain  gathered  together  in  one  spot 
until  all  that  were  coming  up  had  passed  by ;  and  it  is  not  the 
meaning  which  I  should  have  attributed  to  the  words.  I  think 
the  fair  meaning  would  be  pretty  nearly  (I  will  not  say  quite) 
what  is  expressed  by  the  Master  of  the  Eolls,  that  you  begin 
to  round  when  there  is  so  much  curving  and  rounding  of 
the  river  *  that  the  vessels  going  down  the  river  begin  to  [*879] 
turn  round  the  land,  they  then  begin  to  round,  and  when 
they  have  come  so  far  down  that  the  curving  of  the  river  ceases 
and  they  go  straight,  they  then  cease  to  round.  How  much  the 
rounding  is  to  be  before  the  rule  applies  is  a  question  which  I 
would  rather  not  decide  until  it  becomes  necessary  to  do  so,  but  in 
my  view  of  the  rule  here  it  would  certainly  begin  somewhere 
before  you  come  as  far  down  as  the  spot  where  the  Zephyr  was 
lying,  and  I  should  be  inclined  to  think  that  it  was  not  necessary 
to  begin  so  early  as  the  point  opposite  the  mouth  of  the  dock  out 
of  which  the  Clan  Sinclair  came. 

Now  taking  that  to  be  the  case,  it  would  follow  that  when  you 
are  applying  the  rule  to  this  case  of  the  Clan  Sinclair  coming 
down  there,  there  was  a  part  of  its  course  during  which  the  rule 
would  apply  to  it^  and  when  it  should  consequently  have  eased 
and  waited.  What  the  easing  and  waiting  means  is  a  matter  of 
some  difficulty.  The  fact  that  the  vessel  is  to  ease  and  wait  when 
it  is  aware  that  another  steamer  is  coming  round  with  the  tide 
implies  that  those  who  have  the  charge  of  the  vessel  are  to  keep  a 
better  look-out  than  would  generally  be  cast  upon  them  by  law, 
because  they  are  to  look  out  and  see  whether  any  other  steamers 
are  coming  up  with  the  tide  on  the  other  side,  although  those 
steamers  are  then  so  far  away  that  you  only  see  them  across  the 
land,  and  that  consequently  it  would  not  be  necessary  to  notice 
them  or  to  report  them  except  for  this  rule.  That  is  only  material 
as  getting  rid  of  the  question  whether  the  blame,  if  blame  there 
was,  was  entirely  that  of  the  pilot  I  pass  by  that,  only  observing 
that  that  is  the  effect  of  it. 
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Now  when  we  have  got  that  we  have  to  see  whether  there  was 
blame  on  the  part  of  the  Clan  Sinclair^  identifying,  for  this  pur- 
pose and  for  the  reason  I  have  already  indicated,  the  Clan  Sinclair 
with  its  pilot,  and  not  identifying  it  with  the  pilot  any  jnore. 
Upon  that  it  does  seem  that  there  was  a  time  (I  will  not  say  how 
long  before)  when  the  pilot  of  the  Clan  Sinclair,  if  the  look-out 
had  reported  it  to  him,  would  have  been  made  aware  that  there 
was  another  vessel  coming  up  with  the  tide,  which  if  they  both 
went  on  their  course  would  meet  it  when  rounding:  That  being 
so,  there  was  a  time  earlier  than  the  time  at  which  he 
[*  880]  knew  it  *  when  he  ought  to  have  eased  and  waited,  what- 
ever that  may  mean.  I  think  myself  that  the  question 
how  much  he  would  ease  and  wait  is  a  question  of  degree.  I 
think  there  can  be  no  doubt  that  the  rule  cannot  be  construed  in 
such  a  way  as  to  require  those  who  have  the  management  of  the 
ship  to  stop  and  cast  anchor.  It  cannot  mean  that  they  are  to 
ease  their  engines  and  cease  to  work  them  so  far  as  to  lose  all  con- 
trol over  the  ship.  That  would  be  an  absurd  conclusion,  and  it 
would  be  productive  of  very  great  danger.  They  must  keep  some 
way  on  in  order  to  have  some  control  over  the  ship.  There  does 
seem  to  be  a  difference  between  the  Judge  of  the  Admiralty  Court 
and  the  Master  of  the  Eolls  as  to  what  degree  of  control  they 
should  keep.  I  think  that  the  Judge  of  the  Admiralty  Court  and 
his  naval  assessors,  acting  upon  the  idea  that  there  might  be  some 
way  beyond  what  was  necessary  to  keep  mere  steerage  way,  to 
keep  the  control,  came  to  the  conclusion  that  you  might  give  a 
reasonable  latitude  to  the  rule,  and  that  you  were  not  to  say  that 
that  rule  was  transgressed  unless  it  was  exceeded  considerably. 
The  Master  of  the  Eolls  seems  to  have  laid  it  down  as  his  view 
that  it  was  necessary  (I  do  not  know  exactly  why)  in  order  that 
the  rule  should  be  observed  at  all  to  construe  it  very  strictly,  and 
that,  therefore,  the  speed  necessary  to  keep  control  was  not  to  be 
exceeded  at  all.  I  do  not  know  which  of  the  two  is  the  right  view. 
I  myself  should  be  rather  more  inclined  to  agree  with  the  Judge 
of  the  Admiralty  Court,  Butt,  J.,  than  to  agree  with  the  Master 
OF  THE  Eolls,  but  I  do  not  think  it  necessary  to  decide  that  point. 
But  either  way  there  would  be  a  question  of  degree.  It  may  be 
that  the  speed  here  may  have  been  greater  than  it  ought  to  have 
been ;  but  then  comes  the  question,  If  the  rule  was  transgressed  in 
that  way,  was  that  transgression  of  the  rule  the  cause  of  the  acci- 
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dent  ?  Kow  upon  that  I  think  there  is  no  difference  between  the 
rales  of  Law  and  the  rules  of  Admiralty  to  this  extent,  that  where 
any  one  trangresses  a  navigation  rule,  whether  it  is  a  statutory 
rule,  or  whether  it  is  a  rule  that  is  imposed  by  common  sense, 
what  may  be  called  the  common  law,  and  thereby  an  accident 
happens  of  which  that  transgression  is  the  cause,  he  is  to  blame, 
and  those  who  are  injured  by  the  accident,  if  they  them- 
selves are  not  parties  causing  *  the  accident,  may  recover  [*  881] 
both  in  Law  and  in  Admiralty.  If  the  accident  is  a 
purely  inevitable  accident  not  occasioned  by  the  fault  of  eithei^ 
party,  then  Common  Law  and  Admiralty  equally  say  the  loss  shall 
lie  where  it  faUs,  each  party  shall  bear  his  own  loss.  Where  the 
cause  of  the  accident  is  the  fault  of  one  party  and  one  party  only. 
Admiralty  and  Common  Law  both  agree  in  saying  that  that  one 
party  who  is  to  blame  shall  bear  the  whole  damage  of  the  other. 
When  the  cause  of  the  accident  is  the  fault  of  both,  each  party 
being  guilty  of  blame  which  causes  the  accident,  there  is  a  differ- 
ence between  the  rule  of  Admiralty  and  the  rule  of  Common  Law. 
The  rule  of  Common  Law  says,  as  each  occasioned  the  accident 
neither  shall  recover  at  all,  and  it  sliall  be  just  like  an  inevitable 
accident ;  the  loss  shall  lie  where  it  falls.  Admiralty  says,  on  the 
contrary,  if  both  contributed  to  the  loss  it  shall  be  brought  into 
hotchpotch  and  divided  between  the  two.  Until  the  case  of  Hay 
V.  Le  Neve,  2  Shaw,  Sc.  App.  395,  which  has  been  referred  to  in 
the  argument,  there  was  a  question  in  the  Admiralty  Court  whether 
you  were  not  to  apportion  it  according  to  the  degree  in  which  they 
were  to  blame ;  but  now  it  is,  I  think,  quite  settled,  and  there  is 
no  dispute  about  it,  that  the  rule  of  the  Admiralty  is,  that  if  there 
is  blame  causing  the  accident  on  both  sides  they  are  to  divide  the 
loss  equally,  just  as  the  rule  of  law  is  that  if  there  is  blame 
causing  the  accident  on  both  sides,  however  small  that  blame  may 
be  on  one  side,  the  loss  lies  where  it  faUs. 

Now  upon  that  there  must  always  be  a  question  whether  or  not, 
if  there  is  neglect  shown  of  any  rule,  that  neglect  is  the  cause  of 
the  accident  Upon  that  the  case  of  The  KTiedite,  5  App.  Cas.  876, 
has  been  referred  to.  In  that  case  the  rule  was  a  rule  by  statute, 
and  it  was  enacted  positively  that  if  the  rule  was  not  obeyed,  the 
breach  of  it  should  in  itself  be  deemed  to  be  blame.  When  the 
statute  imposing  the  rule  is  short  of  that,  it  is  necessary  to  see 
that  the  actual  transgression  has  been  in  fact  the  cause  of  the  acci* 
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dent  to  some  extent  (it  does  not  matter  how  much),  and  that  is  a 
matter  of  proof.     I  do  not  think  that  the  Judges  of  the  Court  of 

Appeal  for  a  moment  meant  to  say  that  the  transgression 
[*  882]  of  this  rule  was  in  itself  sufl&cient  *  unless  it  was  an 

occasion  of  the  accident,  but  I  do  think  that  their  atten- 
tion not  having  been  called  to  it,  they  forgot  that  though  there  was 
a  transgression  of  a  rule,  it  was  not  necessarily  the  cause  of  the 
accident  which  afterwards  happened.  If  they  had  had  their  atten- 
tion called  to  that,  they  would  surely  have  mentioned  something 
about  it  in  their  judgments.  It  seems  to  me  to  be  the  most 
important  and  difficult  point  in  the  case.  They  would  surely  have 
given  some  ground  for  saying  that  they  thought  the  transgression 
of  the  Clan  Sinclair,  and  which  in  their  view  was  slight,  was  the 
cause  of  the  accident,  but  they  did  not  say  a  syllable  about  it.  It 
seems  to  have  been  hastily  assumed  that  if  there  was  blame  attrib- 
utable to  the  Clan  Sinclair^  it  must  have  been  the  cause  of  the 
accident.  Not  one  word  is  said  about  it.  There  was  no  attempt 
to  say  that  any  authorities  show  that  the  rules  of  the  Court  of 
Admiralty  and  the  rules  of  a  Court  of  Law  as  to  what  amounts  to 
being  a  fault  occasioning  the  accident  differ  in  the  slightest  degree. 
The  nature  of  the  thing  of  course  requires  that  in  applying  those 
rules  you  should  look  to  what  the  nature  of  the  accident  is  and  to 
what  the  neglect  is.  If  it  is  two  ships,  they  are  to  be  governed  by 
the  same  rules  of  law  and  of  evidence  as  if  it  was  two  carts  in  the 
street ;  but  when  you  come  to  apply  that  you  must  remember  that 
a  ship  is  a  thing  which  cannot  be  stopped  in  an  instant  like  a  cart, 
and  cannot  be  moved  from  one  side  to  the  other  like  a  cart ;  and 
when  you  have  to  look  out  for  miles  instead  of  looking  out  for 
yards,  the  application  of  the  rules  becomes  very  different.  Upon 
that  the  only  case  I  am  aware  of  which  seems  to  point  to  there 
being  any  difference  between  the  rules  of  Law  and  of  Admiralty 
is  the  case  of  The  Fenham,  L.  R  3  P.  C.  212,  where  there  are  ex- 
pressions used  by  Lord  Eomilly,  then  Master  of  the  Eolls,  which 
seem  to  point  to  his  having  thought  that  the  burden  should  lie  upon 
those  who  infringed  a  rule  to  show  that  the  infringement  was  not 
the  cause  of  the  collision.  Now  I  am  not  at  all  sure  that  with 
proper  qualifications  and  proper  restrictions  that  would  not  be 
a  fair  enough  rule  when  applied  to  such  a  thing  as  a  collision 
at  night  where  there  was  an  absence  of  lights.  But  when  you 
come  to  apply  it  to  such  a  case  as  this  and  say  that  it  is  shown 
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that  the  *  Clan  Sinclair  and  the  Clan  Sinclair's  people  [*  883] 
are  blameable  for  this  loss  (and  it  is  only  for  this  purpose 
that  I  am  identifying  the  Clan  Sinclair  with  the  Clan  Sinclair's 
pilot)  because  the  Clan  Sinclair  ought  to  have  eased  sooner  and 
waited  sooner,  I  do  not  think  it  at  all  follows,  as  a  reasonable  rule  of 
evidence,  to  say  that  that  occasioned  the  accident  unless  the  Clan 
Sinclair  can  show  that  it  did  not  occasion  the  accident. 

[His  Lordship  then  discussed  the  evidence  and  came  to  the  con- 
clusion that  the  Margaret  was  to  blame,  in  attempting  to  pass  the 
Clan  Sinclair  in  the  place  and  manner  she  did.] 

Then  it  is  said  that  the  collision  was  owing  to  the  Clan  Sinclair 
being  where  it  was.  Undoubtedly  in  one  sense  that  is  so.  If  the 
Clan  Sinclair  had  been  some  hundred  yards  higher  up  the  river, 
the  fact  which  made  it  a  matter  of  rashness  for  the  Margaret  to 
run  where  it  did  run  would  not  have  existed.  But  that  is  not  a 
sujficient  ground  for  saying  that  the  fact  of  the  Clan  Sinclair  being 
there  was  the  cause  of  the  accident.  The  Clan  Sinclair  would 
not  have  been  there  at  the  time  when  it  was  there  if  it  had  not 
been  that  that  vessel  did  not  ease  and  wait  so  soon  perhaps  as  it 
ought  to  have  done ;  but  that  was  not  the  cause  of  the  accident, 
but  that  the  Margaret,  knowing  where  the  Clan  Sinclair  was, 
attempted  to  pass  between  it  and  the  Zephyr,  where  there  was  not 
sufl&cient  room. 

Then  Mr.  Webster  endeavoured  to  argue  this,  and  he  laid  down 
a  very  sound  general  rule  —  he  said  that  where  there  are  regula- 
tions to  be  observed  in  the  management  of  vessels  at  sea,  the  one 
vessel  has  always  a  right  to  suppose  that  the  other  vessel  is  going 
to  do  what  would  be  right  and  proper,  and  regulate  its  own 
manoeuvres  on  the  supposition  that  the  other  vessel  will  do  its 
duty  and  do  all  that  ought  to  be  done.  That  is  very  true,  and 
where  it  applies  I  think  it  is  a  very  sound  rule  to  go  by.  But  in 
this  case  the  Margaret  had  not  the  slightest  ground  for  believing 
that  the  Clan  Sinclair  would  stop,  or  rather  had  stopped,  three  or 
four  hundred  yards  farther  up  the  river.  The  Margaret  saw  per- 
fectly well  where  the  Clan  Sinclair  was.  The  Margaret  had  a 
right  to  suppose  that  the  Clan  Sinclair  would  ease  and  stop  as 
soon  as  it  saw  a  vessel  coming  with  the  tide ;  and  in  fa^t  the  Clan 
Sinclair  the  moment  it  saw  the  Margaret  did  ease  and 
*  stop  even  to  the  extent  of  backing ;  so  that  there  seems  [*  884] 
to  be  some  ground  for  saying  that  that  vessel's  head  did 
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go  a  little  to  the  north.  But  that  was  not  sufficient  to  occcision 
the  Margaret  to  run  between  the  Clan  Siriclair  and  the  Zephyr  as 
it  did  when  the  space  was  too  narrow  for  the  vessel  to  go  through. 
As  far  as  I  can  perceive,  it  would  have  been  perfectly  safe  and 
perfectly  unobjectionable  for  the  Margaret  to  have  run  down  keep- 
ing nearer  the  south  shore  and  keeping  the  Clan  Sinclair  on  its 
starboard  side. 

That  being  so,  it  does  not  seem  to  me  in  point  of  fact  to  have 
been  made  out  at  all  that  the  neglect  of  duty  in  not  obeying 
rule  23  (assuming,  as  I  do,  without  deciding  it,  that  the  conclusion 
to  which  the  Court  of  Appeal  came  that  there  had  been  a  neglect 
of  duty  was  right)  was  a  part  of  the  fault  which  occasioned  the 
accident;  and  that  being  so  it  is  a  case  in  which  the  Margaret 
and  the  Margaret  alone  being  to  blame,  the  Margaret  and  the 
Margaret  alone  must  pay  the  damage.  The  consequence  is  that, 
taking  that  view,  I  move  your  Lordships  to  reverse  the  decision 
of  the  Court  of  Appeal,  and  to  restore  the  decision  of  the  Court  of 
Admiralty. 

Lord  Watson:  — 

My  Lords,  I  concur  in  the  judgment  which  has  been  moved  by 
my  noble  and  learned  friend :  and  after  the  observations  which  he 
has  made  upon  the  evidence  it  is  not  necessary  for  me  to  say 
much  in  addition.  I  think  it  is  matter  of  regret  that  these  sailing 
rules  for  the  direction  of  persons  navigating  the  River  Tliames 
should  have  been  expressed  in  language  so  ambiguous ;  I  refer,  of 
course,  only  to  the  rule  No.  23,  which  is  before  the  House  in  the 
present  case,  and  to  the  heading  of  the  section  in  which  the  rule 
occurs.  I  agree  with  my  noble  and  learned  friend  that  one  part 
of  rule  23  is  express,  namely,  that  part  which  applies  to  both  sides 
of  Blackwall  Point,  both  to  vessels  coming  down  the  river  against 
the  tide  and  to  vessels  going  up  the  river  against  the  tide.  I  do 
not  think  that  when  the  terms  of  a  rule  are  sufficiently  explicit, 
they  can  be  controlled  or  overborne  by  a  mere  heading,  such  as  we 
have  to  deal  with  here.  No  doubt  the  heading  is  a  part 
[*  886]  of  the  rules,  and  as  part  of  the  rules  a  part  *  also  of  the 
statutory  enactment ;  still,  although  it  may  be  called  in 
aid  when  enactments  are  ambiguous,  I  do  not  think  that  it  can  in 
any  case  be  regarded  as  intended  to  override  the  plain  terms  of  a 
rule  like  this. 
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The  more  ambiguous  portions  of  the  rule  are  those  which  refer 
to  rounding  the  points,  in  this  case  rounding  the  Blackwall  Point. 
These  have  given  rise  to  a  good  deal  of  discussion,  and  I  can  only 
say  that  it  is,  in  my  opinion,  unfortunate  that  mariners  have  for 
their  guide  doubtful  words  to  which  learned  authorities  have 
attached  widely  different  meanings.  I  do  not  think  that  any  of 
the  definitions  which  have  been  given  are  very  satisfactory.  They 
come  very  much  to  this,  that  rounding  the  Point  is  rounding  the 
Point ;  but  what  the  Point  is,  and  at  what  particular  part  of  the 
river  the  rounding  is  to  commence,  and  where  it  is  to  end,  these 
definitions  leave  almost  as  much  in  the  dark  as  the  rule  itself. 

The  other  expression  occurring  in  rule  23  which  gives  rise  to 
some  difficulty  is  the  expression  "  ease  and  wait.*'  That  obviously 
does  not  mean  that  the  vessel  shall  stop ;  it  means  that  she  shall 
proceed  at  a  slower  pace  than  ordinary,  with,  however,  a  particular 
object,  that  of  remaining,  I  think,  upon  one  side  of  the  apex  of  the 
Point  until  the  vessel  approaching  with  the  tide  either  shall  have 
reached  the  point  or  shall  have  passed  her  —  it  is  immaterial  to 
decide  which  for  the  purposes  of  this  case. 

Now  in  the  Courts  below  different  views  were  taken  as  to  the 
import  of  the  rule,  and  what  constitutes  strict  compliance  with  it. 
In  both  Courts  it  was  held  by  the  men  of  skill  who  advised  the 
Judges,  that  the  Clan  Sinclair  might  have  gone  slower  than  she  did 
without  losing  the  control  of  the  vessel,  that  is  to  say,  keeping  her 
steerage  way ;  but  whilst  the  Judge  of  the  Admiralty  Court  was  of 
opinion  that  her  excess  of  speed  over  the  quantum  necessary  to 
keep  her  going  was  not  such  as  to  constitute  any  departure  from 
the  rule,  the  learned  Judges  of  the  Court  of  Appeal  took  a  different 
view,  and  held  that  it  was.  Had  I  to  decide  that  question  at  this 
moment,  my  inclination  would  be  to  concur  with  the  learned  Judge 
of  the  Admiralty  Court ;  but  I  do  not  think  it  necessary  for  the 
purposes  of  the  case  to  decide  that  point,  and  for  this 
reason,  this  rule  has  no  statutory  sanction  *  attached  to  it ;  [*  886] 
it  has  no  provision  analogous  to  that  in  the  Merchant  Ship- 
ping Act  of  1873  which  declares  a  mere  departure  from  the  statutory 
rules  to  constitute  fault  —  fault  from  which  the  offending  vessel 
can  only  excuse  herself  by  showing  that  "  the  circumstances  of  the 
case  made  departure  from  the  regulation  necessary."  But  in  the 
case  of  a  rule  like  this  mere  disobedience  is  not  enough  ;  it  must 
be  shown  that  it  constituted  fault  in  this  sense,  that  it  was  actively 
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contributing  to  the  collision.  To  express  it  otherwise,  it  must  be 
shown  to  have  been  one  of  the  proximate  causes  of  the  collision. 

Some  observations,  which  appear  to  me  to  have  an  important 
bearing  upon  the  facts  of  the  present  case,  were  made  by  the  Lobd 
Chancellor  in  Spaight  v.  Tedcaatle,  6  App.  Gas.  217, 219.  His  Lord- 
ship there  said,  "  When  the  direct  and  immediate  cause  of  damage 
is  clearly  proved  to  be  the  fault  of  the  defendant,  contributory 
negligence  by  the  plaintiff  cannot  be  established  merely  by  show- 
ing that  if  those  in  charge  of  the  ship  had  in  some  earlier  stage  of 
navigation  taken  a  course,  or  exercised  a  control  over  the  course 
taken  by  the  tug,  which  they  did  not  actually  take  or  exercise,  a 
difiFerent  situation  would  have  resulted  in  which  the  same  danger 
might  not  have  occurred."  I  read  these  words  to  explain  the  pith 
of  the  sentence  which  follows,  and  which  is  in  these  terms  :  "  Such 
an  omission  ought  not  to  be  regarded  as  contributory  negligence  if 
it  might  in  the  circumstances  which  actually  happened  have  been 
unattended  with  danger  but  for  the  defendant's  fault,  and  if  it  had 
no  proper  connection  as  a  cause  with  the  damage  which  followed 
as  its  effect." 

Now  I  assume  in  favour  of  the  respondents  that  the  Clan  Sin- 
clair violated  rule  No.  23.  In  my  opinion,  that  rule  must  be 
regarded  as  prescribing  to  shipmasters  and  others  navigating  the 
Thames  certain  reasonable  precautions  to  be  taken  by  all  who  have 
occasion  to  be  in  that  part  of  the  river  near  Blackwall  Point ;  and 
I  think  that  a  vessel  which  is  proved  to  have  disregarded  these 
precautions  must  accept  the  onus  of  showing  that  the  neglect  of 
them  did  not  contribute  to  any  collision  or  damage  which  may 
have  occurred  at  the  time  or  subsequently.  But  then  I  am  of 
opinion  that  in  the  present  case  the  Clan  Sinclair  has 
[*  887]  *  discharged  herself  of  that  onus.  I  think  it  is  made  out 
by  the  evidence  that  nothing  was  either  done  or  left  undone 
by  those  who  were  navigating  her  which  can  reasonably  be  regarded 
as  one  of  the  causes  of  the  collision.  The  result  was  to  bring  the 
vessel  a  good  deal  further  down  the  Thames  than  she  ought  to 
have  been ;  and  if  that  conduct  on  the  part  of  the  Clan  Sinclair 
had  been  such  as  to  place  the  Margaret  at  this  disadvantage,  to 
throw  her  into  difficulties  and  make  it  doubtful  what  course  she 
ought  to  pursue,  then  I  could  hardly  have  excused  the  Clan  Sin- 
clair from  contribution  to  the  collision  in  the  present  case.  But 
the  fact  was  not  so.    The  new  and  wrong  position  into  which  I 
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assume  the  Clan  Sinclair  had  been  brought  by  her  neglect  of  the 
rule,  was  perfectly  apparent  to  those  on  board  the  Margaret^  ap- 
parent for  a  considerable  time  and  a  considerable  distance  —  for  a 
time  and  distance  of  such  appreciable  extent  that  they  could  with 
ordinary  care  have  avoided  the  collision  which  ensued ;  and  the 
ground  of  my  judgment  is  shortly  this,  that  assuming  that  there 
was  a  breach  of  the  rule  and  culpable  neglect  at  the  time,  yet  the 
consequences  of  that  neglect  could  have  been  avoided  by  ordinary 
care  on  the  part  of  the  Margaret  Instead  of  exhibiting  ordinary 
care  and  prudence,  those  in  charge  of  that  vessel  adopted  a  reckless 
course  of  navigation  which  is  described  so  well  in  the  opinions 
of  some  of  the  Judges  of  the  Court  below  that  I  need  say  nothing 
further  about  it. 
On  these  grounds  I  concur  in  the  judgment  proposed. 

Lord  Fitzgerald  :  — 

My  Lords,  I  also  concur,  and  I  assume,  for  the  purposes  of  the 
case,  that  upon  the  true  interpretation  of  rule  No.  23  the  Clan  Sin- 
clair had  begun  to  round  Blackwall  Point  at  the  time  when  Captain 
Eule  saw  the  masts  of  the  Margaret  over  the  headland.  The  words 
of  the  rule  are  "before  rounding,"  and  I  assume  that  she  had  begun 
to  round  at  that  time  ;  and  then  what  she  was  to  do  was  to  "  ease 
her  engines."  I  do  not  mean  to  say  that  the  obligation  to  ease 
depended  at  all  upon  her  seeing  the  other  vesseL  As  a  rule  of 
sound  navigation  three  things  are  imposed  upon  a  vessel  navigating 
against  the  tide.  First,  when  she  comes  to  either  of  these 
headlands  jshe  must  ease.  No  interpretation  *  has  been  [*  888] 
given  to  the  word  "  ease  "  either  in  argument  or  in  evidence ; 
but  it  is  known  to  any  one  who  goes  on  steam  vessels  that  a  usual 
precaution  of  a  steam  vessel,  in  order  to  keep  her  completely  handy 
and  under  command,  is  to  ease  her.  She  is  then  bound,  when 
approaching  any  of  these  headlands,  to  ease  in  the  first  instance. 
1  assume  that  there  are  some  of  those  headlands  where  you  cannot 
see  across,  and  where  you  may  be  met  by  a  vessel  passing  the  point 
immediately.  But  when  a  vessel  navigating  against  the  tide  is 
aware  that  a  vessel  is  rounding  the  point  with  the  tide,  coming  in 
the  opposite  direction,  she  is  to  wait  until  that  vessel  has  passed 
her.  I  assume  that  to  be  the  true  construction  of  the  rule,  and  that 
the  obligation  upon  the  Clan  Sinclair  was  to  ease,  and  that  when 
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the  pilot  became  aware,  or  the  captain  became  aware,  that  the 
Margaret  was  coming  in  the  opposite  direction  with  the  tide,  he 
ought  to  have  waited  in  that  eased  condition  and  completely  under 
command ;  and  if  it  was  for  one  to  form  an  opinion  as  to  whether 
there  had  been  a  substantial  compliance  by  the  Clan  Sinclair 
with  the  requirements  of  this  rule,  I  confess  that  I  should  be 
inclined  to  adopt  the  view  of  the  Judge  of  the  Admiralty  Court, 
and  not  to  adopt  the  too  rigid  rule  laid  down  by  the  Court  of 
Appeal  But  that  is  not  necessary  upon  the  present  occasion,  for 
upon  the  main  question,  assuming  rule  23  to  apply  exactly,  and 
that  there  was  not  a  sufficient  compliance  with  it  by  the  Clan  Sin- 
clair in  this  respect,  that  her  speed  might  have  been  less  than  it 
actually  was,  yet  that  leaves  untouched  the  main  question  in  the 
cause,  which  is  one  of  fact,  —  Did  the  breach  of  the  rule  by  the 
Clan  Sinclair  contribute  to  the  collision  ?  It  is  said  that  if  she 
had  rigidly  complied  with  the  rule,  if  her  speed  had  been  more 
reduced,  she  would  not  have  been  abreast  of  the  Zephyr,  and  that 
if  she  had  not  been  abreast  of  the  Zephyr  the  calamity  would  not 
have  arisen.  In  one  respect  that  may  be  quite  correct,  but  it  is  no 
answer  to  the  inquiry  upon  which  we  are  at  present  She  was  seen 
by  the  Margaret  a  considerable  time  beforehand  under  steam.  It 
was  seen  by  the  Margaret  that  she  was  alongside  and  abreast  of  the 
Zephyr.  The  Margaret  was  then  a  sufficient  distance  off,  and  was 
completely  under  control.     She  had  two  courses  open  to  her  free 

from  danger  —  one  to  pass  to  the  north  of  the  schooner, 
[•  889]  *  and  the  second  to  pass  to  the  south  of  the  Clan  Sinclair, 

She  did  not  do  either,  but  for  some  reason  (and  possibly,  if 
I  were  at  liberty  to  speculate,  it  was  the  reason  which  it  is  found 
in  these  collision  cases  is  too  often  the  cause  of  the  calamity,  namely, 
taking  the  short  cut  in  place  of  adopting  a  more  safe  course)  she 
adopted  another  and  a  dangerous  and  reckless  course,  namely,  that  of 
passing  between  the  Clan  Sinclair  and  the  Zephyr,  and  under  such 
circumstances  as  to  make  it  extremely  probable  that  she  would 
come  into  collision  with  one  or  the  other.  She  came  into  collision 
with  the  Clan  Sinclair.  The  latter  had  immediately  before,  and 
when  it  became  apparent  that  there  was  danger,  used  all  the  pre- 
cautions in  her  power  to  avoid  it,  but  her  efforts  were  ineffectual 

I  conceive  it  to  be  clear,  upon  a  true  view  of  the  case,  that  the 
Clan  Sinclair  did  not  cause  the  calamity  either  wholly  or  in  part, 
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and  that  therefore  the  decifiion  of  the  Court  of  Admiralty  was 
correct 

Order  appealed  against  reversed  ;  judgment  of  the  Admiralty 
Division  restored.     The  respondents  to  pay  the  costs  in  the 
Court  beloto  and  in  this  House.     Cause  remitted  to  the 
Admiralty  Division. 
Lords'  Journals,  1st  August,  1884. 

ENGLISH  NOTES. 

The  case  of  The  Khedive^  Stoomvaart  Maatschappy  Nederland  v, 
F.  &  0.  Steam  Navigation  Co.  (H.  L.  1880),  6  App.  Cas.  876,  52  L. 
J.  Adm.  1,  43  L,  T.  610,  29  W.  E.  173,  so  much  referred  to  in  the 
atove  principal  case,  was  under  the  Merchant  Shipping  Act,  1873  (36 
&  37  Vict.  c.  85),  sect.  17,  which  attaches  a  special  sanction  as  to  the 
hurden  of  proof  in  the  oaae  of  hreach  of  the  rules.  That  section  is  as 
follows :  ''  If  in  any  case  of  collision  it  is  proved  to  the  Court  hefore 
which  the  case  is  tried  that  any  of  the  regulations  for  preventing  col- 
lision contained  in  or  made  under  the  Merchant  Shipping  Acts,  1854,  to 
1873,  has  been  infringed,  the  ship  by  which  such  regulation  has  been 
infringed  shall  be  deemed  to  be  in  fault,  unless  it  is  shown  to  the  sat- 
isfaction of  the  Court  that  the  circumstances  of  the  case  made  departure 
from  the  regulation  necessary. '^ 

The  enactment  in  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict. 
c*  60),  sect.  419  (4),  is  to  the  same  effect.  After  enacting,  in  the  first 
sab-section  of  this  section,  that  regulations  may  be  made  by  Order  in 
Council,  on  the  joint  recommendation  of  the  Admiralty  and  the  Board 
of  Trade  for  the  prevention  of  collision  at  sea,  it  is  enacted  by  sub- 
section 4,  as  follows:  ''Where  in  a  case  of  collision  it  is  proved  to 
the  Court  before  whom  the  case  is  tried,  that  any  of  the  collision  regu* 
lations  have  been  infringed,  the  ship  by  which  the  regulation  has  been 
infringed  shall  be  deemed  to  be  in  fault,  unless  it  is  shown  to  the  sat- 
isfaction of  the  Court  that  the  circumstances  of  the  case  made  departure 
from  the  regulation  necessary." 

The  existing  rules,  made  under  section  418  (1),  of  the  Act  came 
into  force  on  the  1st  of  July,  1897.  The  rules  with  explanatory  notes 
have  been  published  in  a  handy  book  by  Mr.  H.  Stuart  Moore,  and  are 
contained  in  the  4th  edition  of  Mr.  Marsden's  book  on  Collisions  at 
Sea. 

It  is  not  necessary  here  to  discuss  in  detail  the  numerous  cases  in 
which  these  rules  or  similar  rules  have  been  given  effect  to  in  the 
Courts,  but  it  may  be  observed  that  even  in  applying  the  statutory 
enactments,  there  is  room  for  a  consideration  of  the  personal  element. 
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Where  the  circumstances  were  such  that  a  competent  seaman  exercis- 
ing reasonable  care  on  board  the  ship  charged  with  fault  could  not  have 
discovered  that  the  regulation  was  applicable,  the  excuse  has  been 
admitted.  Bak&r  v.  Theodore  H,  Band  (H.  L.  1887),  12  App.  Cas. 
247,  m  L.  J.  P.  65,  56  L.  T.  343,  35  W.  B.  781.  In  this  case  two 
sailing  ships,  S.  and  T.  were  approaching  each  other,  the  S.  running 
free  and  the  T,  close  hauled  on  the  starboard  tack.  Those  on  board 
the  T.,  justifiably,  as  the  Court  inferred  from  the  evidence  (the 
weather  being  dark  and  hazy),  thought  that  the  S,  was  close  hauled  on 
the  starboard  tack;  and  consequently  the  helm  of  the  T.  was  ported, 
instead  of  the  T.  keeping  her  course  as  she  ought  to  have  done.  The 
House  of  Lords,  affirming  the  decision  of  the  Court  of  Appeal,  held  that 
T.  was  not  to  blame. 

AMERICAN  NOTES. 

The  American  rule  corresponds  to  the  English  rule  upon  this  subject 

In  the  General  Clinch^  21  Howard,  184,  decided  by  the  Supreme  Court  of 
the  United  States  at  the  December  Term,  1858,  a  collision  occurred  in  the  port 
of  Charleston  in  the  State  of  South  Carolina  between  the  brig  James  Gray, 
at  anchor,  and  the  John  Fraser^  in  tow  of  the  General  Clinch.  The  ordi- 
nances for  the  regulation  of  the  port  of  Charleston  provided  that  no  vessel 
shall  lie  in  the  thoroughfare  where  the  brig  was  anchored  for  more  than 
twenty-four  hours,  and  also  required  all  vessels  anchored  in  the  harbor  to 
keep  a  light  burning  on  board  from  dark  until  daylight,  suspended  conspicu- 
ously mid-ships,  twenty  feet  above  the  deck.  Both  of  these  local  rules  had 
been  violated  by  the  James  Gray.  It  was  held  that  remaining  at  anchor 
beyond  the  time  limited  by  the  city  ordinance  was  not  a  contributing  cause 
of  the  collision ;  but  that  the  brig  was  in  fault  for  omitting  to  comply  with 
the  rule  requiring  a  light  at  night. 

Where  a  steamer  descending  the  Ohio  River  observed  the  local  rule  re- 
quiring the  descending  boat  to  keep  the  middle  of  the  stream  and  stop  her 
engines  when  meeting  an  ascending  boat,  is  injured  by  an  ascending  boat,  she 
is  not  in  fault  if  she  neglects  to  back,  when  it  is  uncertain  whether  the 
ascending  boat  would  pass  ahead  or  astern.  Williamson  v.  Barrett^  13  Howard 
(U.  S.),  101. 

The  Vanderbili,  6  Wallace,  225,  decided  by  the  Supreme  Court  of  the 
United  States  at  December  Term,  1867,  arose  out  of  a  collision  in  the  Hudson 
River,  New  York,  between  the  steamer  VanderbUt  and  a  canal-boat  Canisteo. 
The  usage  in  navigating  this  river  required  both  ascending  and  descending 
vessels  to  keep  to  the  right  of  the  centre  of  the  channel.  The  VanderbUt 
neglected  seasonably  to  comply  with  this  usage,  and,  while  attempting  to 
cross  over  to  the  right  side  of  the  river,  she  collided  with  the  canal-boat  both 
boats  being  at  the  time  enveloped  in  a  fog-bank,  which  had  settled  at  that 
part  of  the  river.  It  was  held  that  the  breach  of  this  usage  contributed  to 
the  collision,  and  that  the  VanderbUt  was  in  fault  and  responsible  for  the 
loss. 
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In  The  Blue  Jacket,  144  United  States,  371  (1892),  the  steam-tug  Tacoma 
collided  with  the  ship  Blue  Jacket,  The  tug's  mate  was  not  licensed,  nor  did  it 
have  such  a  lookout  at  the  time  as  was  required  by  law.  These  facts,  however, 
did  not  contribute  to  the  collision,  which  was  caused  by  a  sudden  and  unnec< 
essary  change  of  course  on  the  part  of  the  ship.  It  was  held  that  the  ship 
was  to  blame,  and  that  the  tug's  omission  to  have  a  licensed  mate  and  a 
proper  lookout  did  not  prevent  a  recovery. 

The  absence  of  a  lookout  is  not  material,  and  cannot  be  considered  a  con- 
tributing cause,  if  the  presence  of  a  lookout  would  not  have  availed  to  prevent 
the  collision. 

The  Nacoochee,  137  United  States,  830,  and  cases  cited  by  the  Court  on 
page  341. 


NEGOTIABLE  INSTRUMENT. 

See  "  Altbratiow,"  2R.  C.  669-695;  "Banker,"  3  R.  C.  587-613;  677-680; 
"  Bills  op  Exchange,"  4  R.  C.  145-148, 180-194,  816-444,  648-654 ;  **  Bill  op  Lad- 
iNo"  (not  a  negotiable  instrament),  4  R.  C.  788;  *'Bond"  (negotiable),  5  R.  C. 
197-223. 


NEWSPAPER. 

See  also  *<  Coptbioht,"  7  R.  C.  66,  83,  et  seq. 

No.  1.  — HUNT  V.  CLARKE, 
(c.  A.  1889.) 

No  2.  — KEG.  V.  PATNK 
(q.  b.  d.  1896.) 

RULE. 

The  publication  in  a  newspaper,  pending  either  a  civil 
action  or  criminal  trial,  of  observations  which  may  inter- 
fere with  the  course-of  justice,  is  technically  a  contempt : 
but  the  Court  will  not  exercise  their  extraordinary  power 
of  committal  unless  the  publication  is  calculated  or  intended 
to  cause  substantial  prejudice  to  the  party  complaining 
of  it. 
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Hunt  T.  Clarke. 

58  L.  J.  Q.  B.  490-495  (8.  c.  61  L.  T.  843,  37  W.  R.  724.) 

[490]    Contempt  of  Court, — Action  for  Misrepresentation,  —  Oh8en>atkm9  in 
Newspapers  before  Trial  — Appliaxtion  to  Commit, 

The  publication  in  a  newspaper  pending  an  action  or  before  the  trial  of  an 
action  of  any  observations  which  in  any  way  prejudice  the  parties  to  the  action 
is  technically  a  contempt  of  Court.  But  the  Court  will  not  exercise  its  extraor- 
dinary power  of  committal  if  the  offence  complained  of  is  of  a  slight  or  trifling 
nature,  but  only  if  it  is  likely  to  cause  substantial  prejudice  to  the  parties  to  the 
action. 

This  was  an  appeal  by  the  defendant  Clarke  from  a  decision  of 
Mathew,  J.,  and  Grantham,  J.,  refusing  to  commit  the  publisher 
of  the  "  Star  "  newspaper  for  contempt 

The  action  was  brought  for  false  representations  as  to  certain 
companies,  and  was  entered  in  the  cause  list,  printed  and  published 
as  an  action  for  fraudulent  misrepresentation. 

Pending  the  trial  of  the  action  — namely,  on  the  12th  of  April, 
1889  —  the  following  paragraph  appeared  in  the  "  Star  "  newspaper : 
"To  investors  and  —  Others.  —  In  the  list  of  cases  to  be  tried  in 
the  Queen's  Bench  Division  by  special  juries  immediately  after  the 
Easter  holidays  is  the  case  of  William  Henry  Hunt  v.  Frederick 
Nevill  Clarke  and  William  Adams,  which  is  expected  to  occupy 
the  time  of  the  Court  for  several  days,  and  to  present  features  of 
great  interest  to  investors.  The  sum  of  £1800,  with  interest  and 
dividends,  is  claimed  by  the  plaintiff  from  the  defendant  Clarke, 
on  the  ground  of  alleged  misrepresentations  in  connection  with 
the  Gyrophone  Top  Patent,  the  Inventions  Trust  Association, 
Automatic  Musical  Instrument  Company,  Inventors'  Mart 
(Limited),  and  the  Moldacot  Royalties  Trust  (Limited).  Hunt 
further  claims  £500  against  both  defendants  for  alleged  misrepre- 
sentation in  connection  with  the  business  of  the  defendant 
Adams.  Mourners  over  the  Moldacot  fiasco  are  likely  to  hear 
a  little  inside  history  of  the  business." 

The  defendant  Clarke  gave  notice  to  the  publisher  of  the  "  Star  " 
that  he  should  apply  to  Mathew,  J.,  and  Grantham,  J.,  to  commit 
him  for  attempt  of  Court.  The  publisher  then  made  an  aflBdavit 
in  which  he  stated  that  he  was  not  before  aware  of  the  paragraph ; 
that  the  paragraph  was  inserted  in  the  paper  in  the  ordinary  course 
of  business  as  an  item  of  general  news ;  that  he  had  no  interest  in 
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the  action,  and  had  not  inserted  the  paragraph  with  any  idea  of 
prejudicing  the  trial,  and  submitted  that  he  had  not  been  guilty 
of  a  contempt  of  Court. 

The  application  came  before  Mathew,  J.,  and  Grantham,  J.,  on 
the  20th  of  May,  1889,  and  they  held  that  the  insertion  of  the  para- 
graph in  the  **  Star  "  did  not  amount  to  a  contempt  of  Court  as  likely 
to  influence  the  Judge  or  jury,  and  was  not  calculated  to  prejudice 
the  trial  of  the  action,  and  refused  the  application  with  costs. 

The  defendant  Clarke  appealed  from  this  decision. 

Oswald  (R  V.  Williams,  Q.  C,  with  him),  for  the  appellant.  — 
The  publication  of  the  paragraph  in  the  "  Star  "  whilst  the  action  was 
pending  was  a  contempt  of  Court.  The  general  rule  established  by 
the  cases  in  Chancery  is  that  to  publish  anything  at  all  as  to  a 
pending  case  before  trial  is  a  contempt  of  Court.  In  The  St. 
James*8  Evening  Post  Com,  2  Atk.  469,  and  under  the  name  of 
Boach  V  Garvon,  2  Dickens,  794,  Lord  Hardwicke,  said  that  noth- 
ing was  more  incumbent  upon  Courts  of  justice  than  to  prevent  the 
proceeding  from  being  misrepresented,  nor  is  there  anything  of  more 
pernicious  consequence  than  to  prejudice  the  minds  of  the 
public  as  against  persons  as  parties  *in  causes  before  the  [*  491] 
cause  is  finally  heard ;  and  he  divided  contempt  into  three 
classes,  —  first,  scandalising  the  Court  itself ;  secondly,  abusing  per- 
sons who  are  concerned  in  causes  ;  thirdly,  in  prejudicing  mankind 
against  persons  before  the  cause  is  heard.  The  paragraph  in  the 
"  Star  "  clearly  comes  within  the  third  class.  Lord  Hardwicke,  in 
AnoTk,  2  Ves.  Sen.  520,  held  that  the  publication  of  advertisements  as 
to  proceedings  in  Court  was  a  contempt.  It  is  true  that  in  that  case, 
which  came  before  him  on  a  motion  to  discharge  a  person  who  had 
been  committed  for  contempt  in  publishing  an  advertisement  re- 
lating to  the  answer  of  the  defendant  in  the  action,  Lord  Hard- 
wicke acceded  to  the  application,  but  that  was  on  the  ground  that 
the  contempt  had  been  purged,  not  on  the  ground  that  no  contempt 
had  been  committed.  In  re  The  Cheltenham  and  Swansea  JRadl- 
way  Company,  38  L  J.  Ch.  330,  L.  R.  4  Eq.  580 ;  Daw  v.  Eley,  38 
L.  J.  Ch,  113,  L.  R  7  Eq.  49 ;  and  Titchbome  v.  Mostyn,  L.  R  7 
Eq.  55  n,  are  authorities  in  my  favour!  Robson  v.  Dodds,  17  W.  R 
782 ;  and  The  General  Exchange  Bank  v.  Homer,  Weekly  Notes, 
1868,  p.  259,  show  that  the  punishment  for  this  contempt  is  com- 
mittal. The  Court  below  decided  the  case  on  the  authority  of 
The  Plating  Company  v.  Farquharson,  50  L.  J.  Ch.  406,  17  Ch. 
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D.  49,  but  that  case  is  distinguishable  from  the  present.  All  the 
persons  interested  in  the  plating  trade  had  an  interest  in  opposing 
the  plaintiff's  claim  for  a  patent,  and  it  was  on  this  ground  that 
the  Court  refused  to  commit  for  an  advertisement  inviting  sub- 
scriptions towards  the  appeal,  and  offering  a  reward  for  documen- 
tary evidence.  Here  the  paragraph  affects  the  character  of  the 
defendant  and  will  prejudice  mankind  against  him,  and  therefore 
it  is  submitted  that  he  is  entitled  to  the  order  he  asks. 

Lockwood,  Q.  C,  Bremner  and  Gregson  Ellis,  for  the  respondent. 
—  The  paragraph  does  not  impute  fraud  to  the  defendant  Clarke, 
and  there  was  no  intention  to  do  so.  It  refers  to  *'  alleged  mis- 
representations." To  constitute  a  contempt  by  the  publication  of 
matters  relating  to  a  pending  action  there  must  be  made  out  use 
of  statements  really  and  substantially  prejudicial  to  the  trial  of 
the  action.  It  cannot  be  held  that  this  paragraph  does  so.  The 
Court  below  in  the  exercise  of  its  discretion  refused  the  ap- 
plication, and  this  Court  will  not  lightly  interfere  with  that 
discretion. 

They  cited  and  referred  to  Crowther  v.  Elgood,  56  L.  J.  Ch.  416, 
34  Ch.  D.  691 ;  In  re  Wray,  56  L.  J.  Ch.  757, 1106,  36  Ch.  D. 
138 ;  Smith  v.  The  FincUey  Local  Board,  Times  Law  Eep.  May  9, 
1889 ;  Daw  v.  Eley,  38  L.  J.  Ch.  113,  L.  R.  7  Eq.  49;  In  re  The 
Cheltenham  and  Swansea  Railway  Company,  38  L.  J.  Ch.  330,  L. 
R.  4  Eq.  580 ;  and  The  Plating  Company  v.  Farquharson,  50  L.  J. 
Ch.  406,  17  Ch.  D.  49. 

Oswald  replied.  Cur.  adv,  vtUt. 

Cotton,  L.  J.  —  This  is  an  appeal  against  an  order  of  the  Divi- 
sional Court  refusing  to  make  an  order  to  commit  the  publisher  of 
a  newspaper  for  a  contempt  of  Court  said  to  have  been  committed 
by  an  article  contained  in  a  newspaper,  the  "  Star." 

There  are  two  questions  really  involved  in  this  application  to 
commit.  First  of  all,  was  there  any  contempt  ?  and  secondly,  if 
there  was  any  contempt,  was  it  such  a  contempt  as  would  require 
or  justify  the  Court  in  making  an  order  against  the  respondent, 
and  was  it  a  thing  which  would  justify  the  applicant  here  in  call- 
ing upon  the  Court  to  exercise  its  very  extraordinary  jurisdiction 
which  is  exercised  in  proceedings  for  contempt? 

Now  these  are  two  distinct  questions,  and  I  cannot  quite  express 
my  concurrence  with  the  view  taken  by  the  Divisional  Court  in 
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saying  that  by  no  possibility  could  what  has  been  done  be  considered 
as  a  contempt,  because  I  think  the  rule  is  laid  down  by  Lord  Hard- 
wiCKEy  and  which  has  often  since  been  acted  upon,  that  there  may 
be  contempt  of  Court  of  this  kind  in  abusing  the  parties  or  "  in 
prejudicing  mankind  against  persons  before  a  cause  is  heard,"  and, 
in  my  opinion,  it  does  technically  become  a  contempt  if 
pending  a  *  cause,  or  before  a  cause  even  has  begun,  any  [*  492] 
observations  are  made  or  published  to  the  world  which 
tend  in  any  way  to  prejudice  the  parties  in  the  case,  and  it  may  be 
that  in  such  a  case  whoever  is  guilty  of  such  an  act  would  be  liable 
to  be  committed.  I  express  my  opinion  that  if  a  thing  is  done 
wilfully  which  really  will  prejudice  the  parties  to  the  cause  before 
it  comes  on,  I  should  not  hesitate  to  commit  to  prison  any  one 
who  so  oflfended,  but,  of  course,  that  jurisdiction  by  the  Court  is 
one  which  is  only  to  be  exercised  in  extreme  cases ;  and  it  would 
be  most  unfortunate  if  this  Court,  or  any  Court,  readily  took  upon 
itself  to  interfere  in  such  a  summary  way,  and  in  such  an  extra- 
ordinary way,  unless  there  were  really  something  which  required 
the  interference  of  the  Court  in  that  way  in  order  to  insure  the 
due  conduct  of  business.  We  have,  no  doubt,  instances  where  the 
jurisdiction  has  been  exercised.  There  is  the  case  of  The  St, 
James's  Evening  Pos^,  before  Lord  Hardwicke,  and  there  is  another 
case  before  him,  A7i,on.y  of  which  there  is  only  a  very  short  report, 
and  where  the  contempt  had  been  purged. 

No  doubt  there  may  very  well  be  observations  made  of  such  a 
character  as  that  not  only  would  they  be  technically  a  contempt, 
but  such  as  that  the  Court,  in  order  to  secure  causes  being  prop- 
erly tried  before  it,  ought  to  interfere.  If  any  one  discusses  in  a 
paper  the  rights  of  a  case  or  the  evidence  to  be  given  before  the 
case  comes  on,  that,  in  my  opinion,  would  be  a  very  serious  at- 
tempt to  interfere  with  the  proper  administration  of  justice.  It 
is  not  necessary  that  the  Court  should  come  to  the  conclusion  that 
a  Judge  or  a  jury  will  be  prejudiced,  but  if  it  is  calculated  to  pre- 
judice the  proper  trial  of  a  cause,  that  is  a  contempt,  and  would 
be  met  with  the  necessary  punishment  in  order  to  restrain  such 
conduct. 

Here  I  must  say  I  am  not  pleased  with  the  way  in  which  this 
matter  is  brought  forward  in  the  paper,  because  I  think  it  would 
have  been  wiser  and  much  better  that  this  paragraph  should  not 
have  appeared  in  the  paper.     I  cannot  agree  with  this,  that  any 

VOL.  XIX.  — 16 


242  NEWSPAPER. 


Ko.  1.  — Hunt  ▼.  Clarke,  M  L.  J.  Q.  B.  492,  488. 


mention  in  a  newspaper  of  a  cause  about  to  be  heard  would  of 
itself  be  a  contempt,  but  here  there  are  some  statements  which 
I  regret 

But  then  comes  this  question,  as  to  whether,  having  regard  to 
the  facts  of  the  case,  there  is  such  a  contempt  as  will  really 
justify  the  defendant  here  in  applying  to  the  Court  for  its  inter- 
ference in  this  way.  Now,  I  have  already  expressed  my  opinion, 
in  the  case  of  The  Plating  Company  v.  Farquharson,  50  L.  J.  Ch. 
406,  17  Ch.  D.  49,  as  to  committing  for  contempt,  and  I  entirely 
adhere  to  what  I  there  said,  and  which  was  approved  by  the  late 
Master  of  the  Bolls,  Sir  George  Jessel,  and  was  also  certainly 
approved  by  Lord  Justice  James,  because  he  went  further  than  I 
did.  I  said  these  applications  ought  to  be  discouraged,  and  in  my 
view  I  should  not  give  any  one  costs  who  applied  here  for  the 
purpose  of  punishing  for  contempt  one  who  was  brought  before  the 
Court,  unless  it  was  a  serious  case  of  contempt  really  calling  for 
the  interference  of  the  Court  in  order  to  secure  the  due  adminis- 
tration of  justice.  But  Lord  Justice  James  went  farther  and  said : 
'*!  should  make  them  pay  the  costs."  So  that  it  must  not  be 
considered,  although  Sir  George  Jessel,  the  late  Master  of  the 
EoLLS,  expressed  in  terms  his  approval  of  what  I  said,  that  Lord 
Justice  James,  who  went  even  further  than  I  did,  did  not  express 
his  approval  of  what  I  had  already  laid  down  as  a  rule  which  I 
thought  and  think  other  Judges  ought  to  act  upon.  It  was  not 
a  decision  it  is  true,  and  it  binds  nobody  as  a  decision,  but  I  adhere 
to  the  view  which  I  then  expressed,  and  which  still  remains  my 
opinion,  and  is  the  view  which  will  guide  me  in  dealing  with  such 
cases.  My  view  was  in  substance  this,  that  where  the  offence 
complained  of  is  of  a  slight  and  trifling  nature,  and  not  likely  to 
cause  any  substantial  prejudice  to  the  party  in  the  conduct  of 
the  action  or  to  the  due  administration  of  justice,  the  party  ought 
not  to  apply,  and  it  is  mere  waste  of  time  to  do  so,  and  that  it  is 
not  really  a  proceeding  in  order  to  have  the  case  properly  con- 
ducted and  justice  properly  administered,  but  that  is  a  mere  waste 
of  time  to  attempt  to  throw  costs  on  the  person  who  has  done  the 
act,  where  it  is  obvious  there  could  not  be  any  case  calling  upon 
the  Court  for  committing,  which  is  a  most  serious  mat- 
[*  493]  ter  to  *  be  done,  and  only  to  be  done  when  the  adminis- 
tration of  justice  really  requires  it 

I  will  also  refer  to  a  case  where  the  late  Master  of  the  Eolls, 
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not  in  exactly  a  similar  case  of  contempt,  but  in  an  application  to 
dissolve  an  order  for  committal  which  had  been  made,  or  for  pay- 
ment of  costs  (which  would  be  equivalent  to  a  decision  that  there 
was  a  contempt),  expressed  his  opinion.  The  case  I  allude  to  is 
In  re  Clements ;  The  Repvhlic  of  Costa  Rica  v.  JErlander,  46  L.  J. 
CL  375,  where  Vice-Chancellor  Malins  had  made  an  order 
committing  a  solicitor  for  contempt,  but  on  appeal  the  Masteb  of 
THE  Rolls,  Lord  Justice  Mellish,  and  Lord  Justice  Baggallat, 
held  that  there  had  been  no  contempt  committed.  And  the 
Master  of  the  Rolls,  at  p.  383,  said  this :  "  Therefore  it  seems 
to  me  that  this  jurisdiction  of  committing  for  contempt  being 
practically  arbitrary  and  unlimited,  should  be  most  jealously  and 
carefully  watched  and  exercised,  if  I  may  say  so,  with  the  greatest 
reluctance  and  the  greatest  anxiety  on  the  part  of  the  Judges  to 
see  whether  there  is  no  other  mode  which  is  not  open  to  the 
objection  of  arbitrariness  and  which  can  be  brought  to  bear  upon 
the  subject  I  say  that  a  Judge  should  be  most  careful  to  see  that 
the  cause  cannot  be  fairly  prosecuted  to  a  hearing  unless  this 
extreme  mode  of  dealing  with  persons  brought  before  him  on 
accusations  of  contempt  should  be  adopted.  I  have  myself  had  on 
many  occasions  to  consider  this  jurisdiction,  and  I  have  always 
thought  tTiat,  necessary  though  it  be,  it  is  necessary  only  in  the 
sense  in  which  extreme  measures  are  sometimes  necessary  to 
preserve  men's  rights,  that  is,  if  no  other  pertinent  remedy  can 
be  found." 

Now  that  I  apply  and  adopt  as  the  principle  which  ought  to 
regulate  these  applications  —  that  there  should  be  no  such  appli- 
cation made  unless  the  thing  done  is  of  such  a  nature  as  to  require 
the  arbitrary  and  summary  interference  of  the  Court  in  order  to 
enable  justice  to  be  duly  and  properly  administered  without  any 
interruption  or  interference,  that  is  what  we  have  to  consider,  and 
in  my  opinion,  although  as  I  say  there  is  here  that  which  is 
technically  a  contempt,  and  may  be  such  a  contempt  as  to  be  of  a 
serious  nature,  I  cannot  think  there  is  any  such  interference  or 
any  such  fear  of  any  such  interference  with  the  due  conduct  of 
this  action,  or  any  such  prejudice  to  the  defendant  who  is  applying 
here,  as  to  justify  the  Court  in  interfering  by  this  summary  and 
arbitrary  process.  When  it  is  clear  and  evident  on  the  facts  of  the 
case  and  on  the  documents  (and  there  is  only  one  document)  that 
such  is  the  case,  in  my  opinion  no  such  application  ought  to  be 
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made  to  the  Court  asking  it  to  interfere  in  that  summary  process, 
which,  imder  the  circumstances,  it  would  not  be  right  for  the 
Court  to  exercise. 

Therefore  I  cannot  differ  from  the  judgment  which  has  been 
given  by  the  Court  below  —  that  is  to  say,  from  the  order  which 
has  been  made  —  and  I  cannot  make  any  order  which  acts  on  the 
footing  that  there  has  been  a  contempt  calling  for  the  interference 
of  the  Court  The  question  is  not  whether  technically  a  contempt 
has  been  committed,  but  whether  it  is  of  such  a  nature  as  to 
justify  and  require  the  Court  to  interfere. 

There  is  only  one  matter  in  which  I  should  have  differed  from 
the  view  taken  by  the  Court  below.  I  differ  from  it  in  feeling 
that  this  may  be  called  technically  a  contempt ;  and  what  I  think 
would  have  been  the  proper  course  would  have  been  to  have 
refused  to  make  an  order  in  this  application,  and  to  have  given 
no  costs  to  either  party ;  but  we  cannot  interfere  with  the  adjudi- 
cation as  to  costs  in  the  Court  below  —  those  are  in  the  discretion 
of  the  Court.  We  cannot  interfere  with  it,  as  we  do  not  in  any 
way  vary  the  order  which  has  been  made  by  the  Court  below  on 
the  application  made  to  it;  but  (and  I  think  the  other  Lords 
Justices  will  agree  with  me  in  this),  to  show  that  we  do  not 
approve  of  observations  of  this  sort  in  newspapers,  I  think  the 
best  course  here  will  be  to  dismiss  this  appeal  without  costs. 

Fry,  L.  J.  —  This  case  is  one  to  my  mind  of  some  little  dilBBculty, 
from  the  course  which  has  been  taken  in  the  Court  below.  I  do 
not  entirely  agree  with  the  view  they  took  of  this  case,  because 

I  cannot  help  expressing  my  entire  and  rather  strong 
[*494]  *  disapproval   of  the  paragraph   in   question.     It  is  one 

which  appears  to  me  to  suggest  matters  to  the  prejudice 
of  the  defendant,  whose  name  has  been  mentioned  in  this  case. 
It  appears  to  me  to  suggest  that  he  is  a  person  who  is  in  or  mixed 
up  with  companies  of  a  somewhat  doubtful  character,  and  it 
appears  to  suggest  that  in  the  course  of  the  trial  hidden  things  of 
darkness  will  be  brought  to  light.  It  appears  to  my  mind  further 
to  suggest  that  in  the  course  of  that  trial  disclosures  will  take 
place  which  will  be  interesting  to  investors  by  way  of  warning. 
All  those  suggestions,  which  seem  to  me  sufficiently  apparent  on 
the  paragraph,  I  think  ought  not  to  have  been  made,  and  I  think 
there  has  been  that  which  is   technically  a  contempt  of  Court, 
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because  I  think  that  it  does  (to  use  the  language  of  Lord  Hard- 
wicke)  prejudice  mankind  against  persons  before  the  cause  is 
heard,  and  thereby  tends  to  prevent  a  fair  trial  of  the  cause.  Of 
course,  the  reason  why  the  Court  interferes  in  a  summary  manner 
when  such  prejudice  is  created,  is  the  natural  tendency  to  prevent 
a  fair  trial,  and  the  very  fact  that  we  have  a  lay  element  in  the 
jury  renders  it  all  the  more  incumbent  upon  public  writers  not  to 
attempt  by  innuendo  or  in  any  manner  whatever  to  influence  the 
mind  of  the  public  before  the  trial  takes  place.  I  say,  therefore, 
that  I  think  this  paragraph  is  technically  a  contempt  of  Court, 
and  I  cannot  help  expressing  my  earnest  hope  that  the  public  press 
will  not  indulge  in  observations  of  this  character ;  nor  can. I  doubt 
that,  if  they  should  become  common  and  frequent,  it  may  become 
the  duty  of  the  Court  to  act  in  a  more  severe  manner  than  it  will 
in  the  present  instance. 

Although  I  think  the  paragraph  is  technically  a  contempt  of 
Court,  and  does  tend  to  prejudice  the  minds  of  the  public  against 
the  defendant,  nevertheless  I  think  the  application  is  of  a  some- 
what trifling  and  trumpery  character.  I  can  hardly  imagine  any 
person  of  much  intelligence  being  influenced  by  this  paragraph, 
and  I  cannot  think  it  in  point  of  fact  is  in  any  way  likely  to 
prejudice  the  trial  of  the  cause,  and,  therefore,  I  think  it  is  a  case 
which  the  defendant  might  properly  and  ought  rightly  to  have 
passed  over  without  bringing  it  to  the  attention  of  the  Court. 

Now  there  is  undoubtedly  a  great  anxiety  in  the  Court,  and  I 
hope  there  always  will  be,  to  prevent  any  interference  with  the  trial 
of  causes,  because  that  would,  of  course,  be  to  the  prejudice  of 
the  interests  and  rights  of  the  suitors.  On  the  other  hand  there 
is,  as  has  been  forcibly  expressed  by  the  Lord  Justice,  an  anxiety 
also  on  the  part  of  the  Court  not  to  encourage  trifling  and  useless 
applications,  and  not  to  assist  applications  made  for  summary 
jurisdiction  when  there  are  other  and  less  summary  modes  of 
relief;  and  again  this  Court — the  Court  of  Appeal  —  will,  I 
believe,  always  feel  an  anxiety  not  to  interfere  more  than  is 
necessary  with  the  exercise  of  discretion  in  matters  of  contempt 
by  the  Court  of  first  instance,  and  especigdly  when  that  Court  has 
come  to  the  conclusion  that  no  order  for  committal  ought  to  be 
made. 

Although  I  cannot  agree  with  the  view  taken  by  the  Court 
below  of  it,  and  although  I  hold  it  to  be  technically  a  contempt 
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of  Court,  I  think  that  justice  will  be  done  by  the  order  which  the 
Lord  Justice  has  proposed. 

Lopes,  L.  J.  —  I  also  feel  unable  to  agree  with  the  decision  at 
which  the  Court  below  has  arrived. 

I  am  of  opinion  that  what  appeared  in  the  "  Star  "  was  a  contempt 
of  Court ;  I  think  it  was  calculated  to  prejudice  the  defendant  in 
his  trial  then  pending,  and  therefore  calculated  to  interfere  with 
the  due  course  of  justice ;  but  at  the  same  time  I  am  also  of 
opinion  that  the  offence  was  of  a  slight  kind,  and  I  think  the 
applicant  here,  and  in  the  Court  below,  would  have  been  more 
discreet  if  he  had  permitted  it  to  pass  by  without  notice.  Techni- 
cally I  think  there  has  been  a  contempt  of  Court 

I  only  desire  to  add  this,  that  I  am  of  opinion  that  the  reports 
in  newspapers  of  pending  cases  in  Court,  with  comments  upon 
those  cases,  are  to  be  discouraged,  and  I  think  it  is  the  duty  of  the 
Court  to  exercise  its  summary  jurisdiction  if  it  is  of  opinion  that 
any  such  reports  or  comments  are  calculated  to  prejudice  a  litigant 

in  a  trial  then  pending. 
[*  495]      I  quite  agree  that  the  costs  below  should  *  not  be  inter- 
fered with,  and  I  also  agree  that,  having  regard  to  the  fact 
that,  in  our  opinion,  there  has  been  a  technical  contempt,  although 
of  a  slight  kind,  the  appeal  should  be  dismissed,  without  costs. 


Seg.  v.  Payne  and  Cooper. 

1896,  1  Q.  B.  577-682  (s.  C.  63  L.  J.  Q.  B.  426,  74  L.  T.  351,  44  W.  R.  605). 

[577]        Contempt  of  Court  —  Publication  tending  to  influence  Beault  of  Pro- 
ceedings,— Newspaper  Comments, 

An  application  was  made  for  an  attachment  against  the  respondents,  for  con- 
tempt of  Court  in  publishing  certain  articles  in  a  newspaper.  It  appeared  that 
the  applicant,  who  had  been  sub-editor  and  manager  of  the  paper,  was  charged 
with  attempted  arson,  and  remanded.  An  article  was  then  published  in  the 
paper,  alluding  to  the  facts  that  the  property  of  the  newspaper  company  was  for 
sale,  and  that  the  applicant  had  been  arrested,  and  the  charge  of  arson  was 
pending.  That  charge  was  dismissed,  but  others  were  preferred,  on  two  of 
which  the  applicant  was  committed  for  trial.  While  he  was  awaiting  trial  an 
article  was  published,  announcing  that  one  of  the  respondents  had  purchased  the 
paper,  and  appealing  for  support,  and  alluding  to  the  charges  pending  against 
the  applicant,  and  shortly  afterwards  a  report  was  published  of  a  meeting  of  a 
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oommittee  of  a  county  council,  at  which  a  resolution  was  carried  that  the  action 
of  the  chief  constable  in  obtaining  legal  assistance  for  the  police  in  the  case  of 
the  prosecution  pending  against  the  applicant  should  be  confirmed :  — 

Held,  that  the  publications  in  question  did  not  appear  to  be  intended,  and 
were  not  calculated,  to  prejudice  the  Mr  trial  of  the  charges  pending  against  the 
applicant,  and  therefore  no  attachment  ought  to  issue. 

An  order  nisi  had  been  obtained  on  behalf  of  the  applicant, 
Gowen,  calling  upon  the  respondents,  Payne  and  Cooper,  to  show 
cause  why  a  writ  of  attachment  should  not  issue  against  them  for 
contempt  of  Court,  for  writing,  printing,  and  publishing  in  the 
"  Huntingdonshire  Post "  of  November  30,  1895,  and  February  16, 
1896,  certain  comments  relating  to  the  applicant,  and,  in  the  same 
newspaper  of  March  7, 1896,  a  report  of  a  meeting  of  the  standing 
joint  committee  of  the  Hunts  County  Council,  whereat  a  question 
as  to  confirming  the  action  of  the  chief  constable  in 
obtaining  legal  assistance  for  the  police  in  a  *  case  against  [*  578] 
the  applicant  was  discussed,  the  applicant  being,  at  the 
time  of  the  publications,  under  remand  or  committal  for  trial  at  the 
assizes  on  charges  of  larceny  and  embezzlement. 

The  facts  disclosed  by  the  af&davits,  so  far  as  material  for  the 
purpose  of  this  report,  were  as  follows :  — 

The  "  Huntingdonshire  Post,"  was  published  at  Huntingdon  by 
the  Huntingdonshire  Post  Company,  Limited,  and  up  to  November 
22, 1895,  the  applicant,  Gowen,  was  sub-editor  and  manager.  On 
November  28,  1895,  the  applicant  was  charged  with  attempting  to 
set  fire  to  the  premises  of  the  company,  and  remanded  to 
December  5. 

On  November  30,  an  article  appeared  in  the  newspaper,  written 
by  the  respondent  Payne,  and  entitled  "  On  Sale,"  which  alluded  to 
the  facts  that  the  property  of  the  company  was  for  sale,  and  that 
the  applicant  had  been  arrested,  and  the  charge  of  arson  was  pend- 
ing against  him.  This  article  contained  the  following  passages: 
"  At  all  events  a  systematic  suppression  of  all  letters,  an  elaborate 
and  unauthorised  correspondence  in  his  employer's  name  on  his 
own  behalf  appears  to  be  the  only  necessary  step  to  be  taken  by  a 
sufficiently  skilful  and  dishonest  person  in  a  position  of  trust  in 
such  offices  " ;  and,  "  It  was  evident  that  they  had  been  the  victims 
of  an  elaborate  and  prolonged  system  of  fraud." 

On  December  5,  the  charge  of  arson  was  dismissed. 

On  December  14,  a  report  was  published  in  the  paper  of  an 
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extraordinary  meeting  of  the  shareholders  of  the  company,  at 
which  it  was  resolved  that  the  company  should  be  wound  up 
voluntarily. 

The  applicant  was  further  charged  with  forgery,  larceny,  and 
embezzlement,  and  at  the  assizes  in  January,  1896,  the  bill  for 
forgery  was  thrown  out  by  the  grand  jury,  but  true  bills  were 
returned  for  larceny  and  embezzlement,  and  the  trial  was  post- 
poned to  the  assizes  to  be  held  in  May,  1896. 

Shortly  before  February  15,  1896,  the  respondent  Cooper  pur- 
chased the  "Huntingdonshire  Post"  from  the  liquidator  of  the 
company.  On  February  15,  1896,  the  respondent  Cooper  pub- 
lished in  the  paper  an  article  entitled  "'The  Huntingdonshire 
Post*  under  New  Management,"  announcing  the  fact 
[*  579]  that  he  *  had  purchased  the  paper,  and  appealing  for  sup- 
port This  article  contained  the  following  passage  :  "  As 
our  readers  are  aware,  owing  to  most  unfortunate  occurrences,  the 
company  has  been  in  liquidation,  the  cause  of  which  has  to  some 
extent  been  reported  in  our  columns,  and  further  information  on 
the  subject  will  probably  become  public  after  the  assizes  to  be  held 
in  Huntingdon  in  May.  Meanwhile  it  is  obviously  our  duty  to 
make  no  further  reference  to  the  matter." 

On  March  7, 1896,  a  report  was  published  in  the  paper  of  the 
proceedings  at  a  meeting  of  the  standing  joint  committee  of 
the  Hunts  County  Council,  at  which  a  resolution  was  carried  that 
the  action  of  the  chief  constable  in  obtaining  legal  assistance 
for  the  police  in  the  case  of  the  prosecution  pending  against  the 
applicant  should  be  confirmed.  A  resolution  had  been  passed  that 
the  meetings  of  the  committee  should  be  open  to  the  press,  and 
accounts  of  the  proceedings  at  such  meetings  were  commonly  pub- 
lished in  the  local  newspapers. 

On  March  25,  the  order  nisi  was  granted. 

Shearman,  for  the  respondent  Payne,  and  Dickens,  Q.  C.  (Brooke 
Little,  with  him),  for  the  respondent  Cooper,  appeared  to  show 
cause,  but  were  stopped  by  the  Court. 

Poyser,  for  the  applicant  Gowen,  in  support  of  the  order  nisi. 
The  publications  complained  of  amount  to  contempt  of  Court, 
within  the  meaning  of  the  decided  cases,  for  they  contain  com- 
ments on  pending  proceedings,  and  are  calculated  to  influence  the 
minds  of  those  from  whom  the  jury  at  the  assizes  will  be  selected, 
and  to  prejudice  the  applicant's  chance  of  a  fair  trial.    In  re 
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Crown  Bank,  In  re  (/MaUey,  44  Ch.  D.  649 ;  Coats  v.  Chadwick 
[1894],  1  Ch.  347. 

This  is  especially  the  case  with  regard  to  the  article  of 
February  16,  which  states  that  "  further  information  on  the  sub- 
ject will  probably  become  public  after  the  assizes."  The  present  is 
a  stronger  case  than  either  of  the  two  referred  to,  because  here  the 
pending  proceedings  are  criminal 

LoBD  BussELL  OF  KiLLOWEN,  Ch.  J.  —  In  this  case  an  order  has 
been  obtained,  calling  upon  the  respondents,  Payne  and 
*  Cooper,  to  show  cause  why  they  should  not  be  committed  [*  580] 
for  contempt  of  Court,  in  printing  and  publishing  certain 
articles  referring  to  the  applicant,  Gowen,  he  being  a  person  who 
is  awaiting  his  trial  at  the  next  Huntingdon  Assizes  for  larceny 
and  embezzlement,  which  articles  he  alleges  tend  to  prejudice  him 
in  the  eyes  of  the  jury  who  are  to  try  him.  I  am  of  opinion  that 
the  application  is  unfounded,  and  the  order  ought  to  be  dischwged 
with  costs ;  but  I  wish  to  express  the  view  which  I  entertain,  that 
applications  of  this  nature  have  in  many  cases  gone  too  far.  No 
doubt  the  power  which  the  Court  possesses  in  such  cases  is  a  salu- 
tary power,  and  it  ought  to  be  exercised  in  cases  where  there  is 
real  contempt,  but  only  where  there  are  serious  grounds  for  its 
exercise.  Every  libel  on  a  person  about  to  be  tried  is  not  neces- 
sarily a  contempt  of  Court ;  but  the  applicant  must  show  that 
something  has  been  published  which  either  is  clearly  intended,  or 
at  least  is  calculated,  to  prejudice  a  trial  which  is  pending.  Now 
it  appears  in  the  present  case  that  on  November  28,  1895,  the 
applicant  Gowen  had  been  arrested  on  a  charge  of  attempted  arson, 
and  on  November  30  the  first  of  the  articles  complained  of  was 
published.  In  my  opinion  that  article  is  no  more  than  an  explana- 
tion, and  I  think  not  an  unreasonable  explanation,  for  the  infor- 
mation of  the  shareholders  and  other  persons  interested  in  the 
company  which  was  carrying  on  the  paper.  The  article  states 
facts  which  no  doubt  do  imply  that  the  applicant  was  charged  with 
attempted  arson,  and  he  was  in  fact  then  so  charged;  but  on 
December  6  the  charge  in  question  was  dismissed,  so  that  at  the 
date  when  the  application  for  the  order  nisi  was  made  no  charge  of 
arson  was  pending.  Then  there  are  the  articles  of  December  14, 
1895,  and  February  15  and  March  7, 1896.  In  my  opinion  those 
articles  contain  perfectly  innocuous  statements.    The  last  article 
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consists  of  a  fair  report  of  the  proceedings  of  a  public  body.  No 
doubt  in  the  course  of  those  proceedings  certain  statements  were 
made  which  were  necessarily  ex  parte  ;  but  it  seems  to  me  perfectly 
ridiculous  to  suggest  that  the  publication  of  those  statements 
would  prejudice  the  trial  which  was  pending.  We  have  been  re- 
ferred to  certain  cases  in  the  Chancery  Division  of  the 
[*  581]  High  Court  as  *  authorities  in  support  of  the  present 
application.  I  will  not  refer  to  those  decisions  further 
than  to  say  that,  in  my  opinion,  in  some  instances,  the  Courts 
have  gone  rather  too  far.  In  a  very  similar  case  to  the  present. 
Hunt  V.  Clark,  58  L.  J.  Q.  B.  490  (p.  238,  ante')^  an  application 
to  commit  for  contempt  of  Court  was  refused  by  Mathew,  and 
Grantham,  JJ.  The  applicant  then  appealed  to  the  Court  of 
Appeal,  and  the  order  of  the  Divisional  Court  was  upheld.  In 
giving  judgment  in  that  case  Cotton,  L.  J.,  after  referring  to 
several  cases,  and  particularly  to  the  judgment  of  Jessel,  M.  R, 
in  In  re  Clements,  Repuhlic  of  Costa  Rica  v.  Erlanger,  46  L.  J.  Ch. 
375,  continued  as  follows :  "  Now  that  I  apply  and  adopt  as  the 
principle  which  ought  to  regulate  these  applications  —  that  there 
should  be  no  such  application  made  unless  the  thing  done  is  of 
such  a  nature  as  to  require  the  arbitrary  and  summary  interference 
of  the  Court  in  order  to  enable  justice  to  be  duly  and  properly, 
administered  without  any  interruption  or  interference,  that  is 
what  we  have  to  consider,  and  in  my  opinion,  although,  as 
I  say,  there  is  here  that  which  is  technically  a  contempt,  and  may 
be  such  a  contempt  as  to  be  of  a  serious  nature,  I  cannot  think 
there  is  any  such  interference,  or  any  such  fear  of  any  such  inter- 
ference, with  the  due  conduct  of  this  action,  or  any  such  prejudice 
to  the  defendant  who  is  applying  here,  as  to  justify  the  Court  in 
interfering  by  this  summary  and  arbitrary  process.  When  it  is 
clear  and  evident  on  the  facts  of  the  case  and  on  the  documents 
.  .  .  that  such  is  the  case,  in  my  opinion  no  such  application  ought 
to  be  made."  (58  L.  J.  Q.  B.  at  p.  493.)  I  wish  to  adopt  the  view 
of  the  law  stated  by  Cotton,  L.  J.,  in  that  judgment. 

For  the  reasons  which  I  have  given,  I  have  come  to  the  conclu- 
sion that  the  order  nisi  which  has  been  granted  in  the  present  case 
ought  to  be  discharged  with  costs. 

Wright,  J.  —  I  agree  with  all  that  the  Lord  Chief  Justice  has 
said,  and  I  only  wish  to  add  that,  in  my  opinion,  in  order  to 
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justify  an  application  to  the  Court  the  publication  complained 
of  must  be  calculated  really  to  interfere  with  a  fair 
*  trial,  and,  if  this  is  not  the  case,  the  question  does  not  [*  582] 
arise  whether  the  publication  is  so  objectionable  in  its 
terms  as  to  call  for  the  interference  of  the  Court.  If  the  publication 
is  found  to  be  likely  to  interfere  with  a  fair  trial,  a  second  ques- 
tion arises,  whether,  under  the  circumstances  of  the  case,  the 
jurisdiction  which  the  Court  in  that  case  possesses  ought  to  be 
exercised,  not  so  much  for  punishment  as  for  preventing  similar 
conduct  in  the  future.  That  is  the  rule  which  I  wish  to  adopt 
with  regard  to  applications  of  this  nature.  Order  discharged. 

ENGLISH  NOTES. 
The  above  cases  appear  sufficiently  to  embody  the  principles  on 
which  the  Court  deals  with  au  application  to  commit  for  publication 
pending  a  trial,  and  it  seems  unnecessary  to  refer  at  length  to  the 
older  cases,  most  of  which  are  cited  or  commented  on  in  these 
decisions. 

AMERICAN  NOTES. 

The  rule  above  stated  is  followed  by  the  best  American  authorities. 
Doubtless  the  rule  would  be  stated  in  substantially  the  same  terms  by  all  the 
Courts  ;  but  the  Courts  of  the  several  American  States  differ  somewhat  in  the 
matter  of  carrying  out  the  rule  in  practice.  The  Judges  of  the  United  States 
Coarts  and  of  the  Courts  of  a  few  of  the  States  are  appointed  for  life,  and  they 
naturally  are  more  independent  in  punishing  contempts  committed  by  news- 
papers, than  are  the  Judges  elected  by  the  people  or  appointed  for  short  terms 
in  other  States.  In  Massachusetts,  where  the  Judges  are  appointed  for  life, 
there  have  been  several  recent  cases  in  which  the  Courts  have  fully  carried 
out  the  common-law  rule  in  punishing  contempts  by  newspapers. 

The  case  of  the  Telegram  Newspaper  Co,  v.  Commonwealth  and  Gazette  Co. 
V.  Same,  173  Massachusetts,  294  (1899),  related  to  comments  made  in  two 
newspapers  upon  the  merits  of  a  case  pending  in  the  Superior  Court.  The 
action  was  a  petition  against  a  town  for  the  assessment  of  damages  suffered 
by  the  taking  of  laad  of  the  petitioner,  one  Loring,  for  the  abolishing  of  a 
grade-crossing  of  a  railroad.  The  portion  of  the  articles  published  which  the 
Court  found  was  calculated  to  obstruct  the  course  of  justice  in  said  Court  and 
prevent  a  fair  trial  of  said  petition  was,  after  describing  the  petition  of  Loring 
V.  The  Town  of  Holden,  the  following :  «  The  town  offered  Loring  980  at  the 
time  of  the  taking,  but  he  demanded  9250,  and  not  getting  it,  went  to  law," 
which  appeared  in  the  "  Worcester  Daily  Telegram  " :  and  "  The  town  offered 
the  plaintiff  980,  but  he  wanted  9250,"  which  appeared  in  the  "  Worcester 
Evening  Gazette."  Whether  there  is  any  truth  in  these  statements  does  not 
appear.  The  newspapers  were  published  and  circulated  in  Worcester,  where 
the  trial  was  had,  and  it  was  not  improbable  at  the  time  of  publication  that 
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the  articles  would  be  read  by  some  of  the  jurors  before  the  trial  of  the  petition 
was  finished.  The  Judge  of  the  Superior  Court,  after  summoning  and  hear- 
ing the  newspaper  corporations,  adjudged  them  in  contempt  of  said  Court,  and 
ordered  each  of  them  to  pay  a  fine  of  9100.  The  newspaper  companies  took  the 
matter  to  the  Supreme  Judicial  Court  upon  writs  of  error.  Chief  Justice  Field, 
delivering  the  judgment  of  that  Court,  said :  **  The  publication  of  an  article 
in  a  newspaper  which  is  printed  and  circulated  in  the  place  where  a  trial  is 
had,  pending  the  trial,  and  which  concerns  the  cause  on  trial,  and  is  calculated 
to  prejudice  the  jury  in  the  cause  and  prevent  a  fair  trial,  often  has  been  held 
to  be  a  criminal  contempt  of  the  Court  trying  the  cause.  O'Shea  v.  0*Shea^ 
15  P.  D.  59 ;  Ex  parte  Green,  7  Times  Law  Rep.  ,411;  Daw  v.  Eley,  L.  R  7  Eq.  49, 
55 ;  Ramsbotham  v.  Senior,  L.  R.  8  Eq.  575  ;  Pet/pie  v.  Wilson,  64  Illinois,  195 ; 
In  re  Sturoc,  48  New  Hampshire,  428 ;  In  re  Cheeseman,  49  New  Jei-sey  Law,  115, 
137 ;  Stale  v.  Frew,  24  West  Virginia,  416;  Oswald,  Contempt  of  Court  (2nd 
ed.)  pp.  58  et  seg .;  7  Am.  &  Eng.  Ency.  of  Law,  2nd  ed.,  on  Contempt,  p.  59.  If 
a  corporation  publishes  the  article,  we  see  no  reason  why  it  should  not  be  held 
liable  for  a  criminal  contempt  5  Thompson  on  Corp.,  §§  64, 68  et  seq.;  7  Am. 
&  Eng.  Ency.  of  Law,  2nd  ed.,  p.  847,  on  Corporations,  and  cases  cited.  There 
are  no  statutes  in  this  Commonwealth  regulating  the  proceedings  in  the  trial 
and  punishment  of  contempt  of  Court.  <  The  summary  power  to  commit  and 
punish  for  contempt  tending  to  obstruct  or  defeat  the  administration  of 
justice  is  inherent  in  Courts  of  Chancery  and  other  Superior  Courts  as  essential 
to  the  execution  of  their  powers  and  to  the  maintenance  of  authority,  and  is 
part  of  the  law  of  the  land  within  the  meaning  of  Magna  Charta  and  of  the 
twelfth  article  of  our  declaration  of  rights.'  CartwrighVs  Case,  114  Massa- 
chusetts, 230,  238  ;  Tinsley  v.  Anderson,  171  United  States,  101. 

*<  In  the  present  cases  it  was  not  necessary  that  a  formal  complaint  should 
first  have  been  made  to  the  Court.  The  contempt  if  there  was  one  was  not, 
strictly  speaking,  committed,  in  the  presence  of  the  Court,  but  it  related  to  a 
trial  then  proceeding  before  the  Court.  In  each  case  a  summons  to  the  plain- 
tiffs in  error  was  issued  by  the  Court,  of  its  own  motion  and  without  com- 
plaint made,  to  show  cause  why  the  corporations  should  not  be  adjudged  in 
contempt  for  publishing  an  article  dealing  with  a  matter  on  trial  before  the 
Court. 

**  When  it  comes  in  any  manner  to  the  knowledge  of  the  presiding  justice 
of  a  Court  that  articles  are  published  in  a  newspaper  circulated  in  the  place 
where  the  Court  is  held  which  are  calculated  to  prevent  a  fair  trial  of  a  cause 
then  on  trial  before  the  Court,  the  Court  of  its  own  motion  can  institute  pro- 
ceedings for  contempt.  Such  a  power  in  the  Court  is  necessary  for  its  own 
protection  against  an  improper  interference  with  the  due  administration  of 
justice,  and  it  is  not  dependent  upon  the  complaint  of  any  of  the  parties  litigant. 
If  the  publication  amounts  to  a  contempt  of  Court,  because  it  interferes  with 
the  due  administration  of  justice  in  a  cause  before  the  Court,  the  contempt  is 
analogous  to  a  contempt  committed  in  the  presence  of  the  Court.  The  proceed- 
ings in  the  present  cases,  after  the  service  of  process,  shdw  that  the  plaintiffs 
in  error  were  specifically  informed  of  the  nature  of  the  charge  against  them, 
and  were  given  a  full  opportunity  to  be  heard  with  the  aid  of  counsel. 

^  The  most  important  question  is  whether  the  publication  of  these  articles 
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under  the  circomstanoes  stated  could  be  adjudged  a  contempt.  The  articles 
published  were  not  defamatory,  either  as  regards  the  presiding  justice  of  the 
Court,  or  the  jurors  before  whom  the  pause  referred  to  was  being  tried,  or  the 
parties  to  the  cause.  In  one  case  the  Court  discharged  the  treasurer  and 
manager  of  the  newspaper,  and  in  the  other  the  editor  and  the  publisher,  on  the 
ground  that  they  were  not  shown  to  be  directly  responsible  for  the  publications. 
It  is  probable,  although  this  does  not  expressly  appear  in  the  papers  before 
us,  that  the  person  or  persons  employed  to  report  for  each  newspaper  the  pro- 
ceedings of  the  Court  wrote  the  articles  and  caused  them  to  be  published. 
The  Superior  Court  has  not  found  that  there  was  an  intent  to  influence  the 
trial  of  the  cause  referred  to  on  the  part  of  anybody.  The  articles  are  objec- 
tionable only  because  they  purport  to  state  the  amoant  of  money  which  they 
said  the  town  offered  to  pay  the  plaintiff,  and  the  amount  the  plaintiff 
demanded  before  the  petition  was  brought.  The  law  encourages  attempts  to 
settle  or  compromise  disputes  without  subjecting  the  parties  to  any  liability, 
if  the  attempts  fail,  of  having  any  concessions  therein  made  to  avoid  litigation 
put  in  evidence  against  them  in  the  subsequent  litigation.  Upton  v.  S,  Reading 
Br.  Ry,,  8  Gushing  (Mass.),  600 ;  Harrington  v.  Lincoln,  4  Gray  (Mass),  663 ;  Gay 
V.  Bates,  99  Massachusetts,  263 ;  Draper  v.  Hatfield,  124  Massachusetts,  53.  We 
are  content  to  assume  that  the  person  or  persons  who  wrote  and  caused  the 
articles  to  be  published  did  not  know  this  rule  of  law,  and  acted  without  any 
intent  to  pervert  the  course  of  justice.  As  the  only  intent  which  can  be  im- 
puted to  the  corporation  is  the  intent  of  its  officers,  or  agents,  the  question  is 
whether  the  publication  of  these  articles  without  any  intent  to  pervert  the 
course  of  justice  can  be  adjudged  a  contempt. 

"  In  Metropolitan  Music  Hall  Co,  v.  Lake,  58  L.  J.  Ch.  513,  it  is  said  that  it 
must  be  shown  that  the  articles  were  published  with  knowledge  of  the  pend- 
ing cause,  and  that  appears  in  the  present  cases.  In  CartxorigMs  Case,  supra, 
it  is  said  by  the  Court :  <  But  the  jurisdiction  and  power  of  the  Court  do  not 
depend  upon  the  question  whether  the  offence  might  or  might  not  be  punished 
by  indictment.' 

**  <  As  regards  the  question  whether  a  contempt  has  or  has  not  been  com- 
mitted it  does  not  depend  upon  the  intention  of  the  party,  but  upon  the  act 
he  has  done.'  By  Taney,  J.,  in  Wartman  v.  Wartman,  Taney,  362,  370.  If 
a  person  talk  with  or  send  a  statement  to  a  juror  about  a  cause  during  the 
trial  of  it,  in  such  a  manner  that  it  may  cause  prejudice  or  bias  in  the  cause, 
although  the  intent  with  which  the  person  acted  may  affect  the  amount  of  his 
punishment,  he  cannot  justify  his  conduct  by  showing  that  he  had  no  evil 
intent  and  knew  no  better. 

"  It  was  not  necessary  that  the  Superior  Court  should  find  that  the  articles 
published  actuaUy  had  been  read  by  some  of  the  jurors  while  trying  the  cause 
to  which  the  articles  referred.  They  plainly  had  been  read  by  the  presiding 
justice  during  the  trial,  and  it  was  likely  that  they  had  been  read  by  some  of 
the  jurors.  The  intention  of  the  publisher  of  a  newspaper  is  that  it  should 
be  bought  and  read  by  persons  within  the  place  where  it  circulates.  Cases 
should  be  determined  on  the  evidence  presented  in  Court.  It  is  an  inevitable 
perversion  of  the  proper  administration  of  justice  to  attempt  to  influence  the 
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Judge  or  jury  in  the  determination  of  a  cause  pending  before  them  by  atate- 
mentfi  outside  of  the  Court  room  and  not  in  the  presence  of  the  parties,  which 
may  be  false,  and,  even  if  they  are  true,  are  not  in  law  admissible  in  evidence. 
We  cannot  say  that  it  appears  that  the  Superior  Court  erred  in  adjudging 
that  the  publication  of  these  articles  under  the  circumstances  stated  was  a 
contempt  of  that  Court,  and  it  was  for  that  Court  to  determine  whether  it  was 
necessary  to  institute  proceedings  for  contempt  in  order  to  vindicate  its 
authority  to  secure  the  due  administration  of  justice  in  a  cause  pending 
before  it.  The  publications  contained  statements  of  facts,  evidence  of  which 
was  not  competent  at  the  trial,  and  was  not  introduced  at  the  trial,  and  they 
were  so  made  that  it  was  likely  that  the  presiding  justice  and  the  jurors 
would  read  them  during  the  trial,  and  the  natural  and  probable  effect  of  them 
was  improperly  to  influence  the  Court  and  jury  in  the  determination  of  the 
cause." 

In  a  later  case,  the  contempt  consisted  of  the  publication  of  an  editorial 
article  in  a  Boston  newspaper  during  the  trial,  in  the  Superior  Court,  of  a 
railway  engineer,  upon  an  indictment  for  manslaughter  grounded  upon  hb 
negligence  resulting  in  the  wrecking  of  a  railway  train.  This  article 
intimated  that  the  railway  company  was  trying  to  shift  the  blame  upon  the 
engineer,  and  that  the  result  of  the  trial  would  probably  be  in  his  favor.  The 
editor  of  the  paper  was  cited  to  show  cause  why  he  should  not  be  punished 
for  contempt,  and,  after  hearing,  the  Judge  sentenced  him  to  jail  for  thirty 
days.  During  this  period  he  applied  for  a  habeas  corpus  to  Mr.  Justice  Holmes 
of  the  Supreme  Judicial  Court,  and  that  learned  and  eminent  Judge  referred 
the  question  to  the  whole  Court,  which  refused  the  writ.  The  prisoner 
thereupon  made  his  submission  to  the  Superior  Court,  and  published  an 
apologetic  editx)rial  and  was  released  from  custody.  American  Law  Review, 
Vol.  33,  p.  117  (1899). 

In  another  case,  still  later,  before  the  same  Court,  during  the  trial  of  an 
indictment  of  certain  defendants  for  obtaining  money  from  the  City  of  Boston 
by  false  and  fraudulent  accounts  relating  to  teaming  in  the  paving  division  of 
the  street  department,  the  <<  Boston  Herald,"  a  newspaper  published  in  Boston, 
having  a  large  circulation  in  that  city  and  elsewhere,  published  an  article 
relating  to  the  trial  of  the  defendants,  headed  '<  Guilt  is  Evident/'  The  Court 
found  that  these  words  would  be  understood  by  persons  seeing  the  headline 
and  not  reading  the  article,  as  a  declaration  of  the  g^ilt  of  the  defendants  on 
trial,  although  a  careful  reading  of  the  entire  article  would  show  that  these 
words  referred  to  some  one  else  not  then  on  trial.  The  Court,  however, 
treated  the  matter  as  a  case  where  there  was  an  attempt  on  the  part  of  the 
newspaper  company  to  interfere  directly  with  the  trial  of  the  case  by  the 
jury,  and  ordered  that  the  company  pay  a  fine  of  9500  within  twenty-four 
hours.    American  Law  Review,  Vol.  33  (1899),  p.  440. 

For  other  decisions  upon  the  general  rule,  see  Stale  v.  Judge^  45  Louisiana 
Annual  (1893),  1250;  40  American  Rep.  282;  RespMica  v.  Oswald,  1  Dallas 
(Penn.),  319, 

The  force  of  public  opinion  in  favor  of  the  freedom  of  the  Press  has  been 
such  that  the  common-law  right  of  Courts  to  punish  for  contempts  of  this 
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class  has  in  some  instance  been  taken  away  by  statute.  The  Federal 
Courts  were  deprived  of  this  power  by  Act  of  Congress  of  1881,  March  2nd, 
ch.  99,  Bev.  Stats,  of  United  States,  §  725. 

Pablications  relating  to  causes  after  these  have  been  fully  decided  cannot 
be  punished  by  the  Courts.  "  In  re  Sturvey"  &c.,  48  New  Hampshire,  428, 
432,  last  part  of  page. 
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NOTICE  (of  Action). 

EGBERTS  V.   ORCHAED. 
(ex.  ch.  1863.) 

RULE. 

Where  a  defendant  claims  to  be  entitled  to  notice  of 
action  pursuant  to  a  statute,  the  true  test  is  whether  the 
defendant  honestly  believed  in  the  existence  of  such  a  state 
of  facts  as  would,  if  it  had  existed,  have  afforded  a  justifi- 
cation under  the  statute. 

Boberts  v.  Orohaxd. 

2  Hurl.  &  Colt.  769-777  (s.  o.  33  L.  J.  Ex.  65,  9  L.  T.  727, 12  W.  R.  283). 

Notice  of  Action  hy  Statute.  —  Honest  Belirf  in  justifying  Facts. 

Where  a  statute  requires  notice  of  action  for  anything  done  in  pnrsu-  [769] 
anee  of  it ;  the  proper  question  for  the  jury  is,  whether  the  defendant  bond 
fide  believed  in  the  existence  of  a  state  of  facts  which,  if  they  had  existed,  would 
have  afforded  a  defence  to  the  action. 

Therefore  where  a  statute  (24  &  25  Vict.  c.  96,  s.  108)  provided  that  any 
person  found  committing  any  offence  punishable,  either  upon  indictment  or  upon 
summary  conviction,  by  virtue  of  that  Act,  might  be  immediately  apprehended 
without  a  warrant,  and  also  (s.  113)*  required  notice  of  action  for  anylbing  done 
in  pursuance  of  the  Act;  in  an  action  by  the  plaintiff,  a  shopman  of  the  defend- 
ant, for  giving  him  into  custody  on  the  charge  of  stealing  a  florin,  —Held,  that 
it  would  not  have  been  sufficient  to  leave  to  the  jury  the  question  whether  the 
defendant  honestly  believed  that  the  plaintiff  had  wrongfully  taken  the  florin, 
and  that  in  giving  the  plaintiff  into  custody  he  was  executing  a  legal  power,  but 
the  question  ought  also  to  be  left  to  the  jury  whether  the  defendant  believed  that 
the  plaintiff  had  been  found  committing  the  offence. 

1  See  now  the  Public  Authorities  Protection  Act,  1893  (56  &  57  Yxct.  c.  61). 
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Error  on  a  bill  of  exceptions.  —  The  declaration  was  in  trespass 
for  assault  and  false  imprisonment 
[•  770]       *  Plea.  —  Not  gdaty  (by  statute  24  &  25  Vict.  c.  96,  ss. 
4,  68, 103, 113). 

The  case  was  tried  before  Martin,  B.,  at  the  Middlesex  Sittings 
after  Michaelmas  Term,  1862,  and  the  evidence  set  out  in  the  bill 
of  exceptions,  so  far  as  material,  was  as  follows :  —  The  plaintiff 
stated  that  he  was  a  silk  salesman  in  the  service  of  the  defendant, 
who  was  a  draper  in  Argyle  Street,  London.  On  the  8th  of  Feb- 
ruary, 1862,  the  plaintiff  sold  to  a  customer  goods  to  the  amount 
of  8s.  5d.,  and  received  in  payment  a  sovereign,  which  he  took  to 
the  cashier,  got  from  him  the  change  and  gave  it  to  the  customer, 
without  counting  it.  The  next  sale  was  of  goods  to  the  amount  of 
18s.,  and  the  plaintiff  also  received  from  the  customer  a  sovereign, 
which  he  took  to  the  cashier,  got  change  and  gave  it  to  the  cus- 
tomer. In  about  ten  minutes  after  the  last  sale  the  defendant 
called  the  plaintiff  into  the  counting  house,  and  asked  him  what 
silver  he  had  about  him.  The  defendant  took  from  his  pocket  all 
the  silver  money  he  had  loose  in  that  pocket,  viz.  half  a  crown,  a 
two  shilling  piece,  one  shilling  and  three  pence.  The  defendant 
said,  "You  have  more  than  this;"  the  plaintiff  denied  it  The 
defendant  said,  "  You  must  have  more,"  and  the  plaintiff  took  out 
his  porte-monnaie  in  which  there  was  £4  10s.  in  gold  and  six  shil- 
lings in  silver.  The  defendant  said,  **  You  must  have  more."  The 
plaintiff  said,  "  Do  you  suppose  that  I  have  anything  belonging  to 
you  in  my  possession  ? "  The  defendant  said,  "  Well,  I  don't  say 
so."  He  looked  at  the  money.  The  plaintiff  said,  "  If  you  think 
I  have  you  had  better  take  the  usual  course,  and  I  will  remain 
here."  The  defendant  then  took  away  the  florin,  and  returned  in 
about  five  minutes  with  a  constable,  and  gave  the  plaintiff  in 
custody  on  the  charge  of  stealing  a  florin.  The  plaintiff  was  taken 
before  a  magistrate  and  discharged.  The  plaintiff  said  that  he  had 
changed  a  sovereign  the  day  before  for  his  own  purposes 
[*  771]  and  received  *  the  florin  from  the  cashier  as  a  part  of  the 
change.  The  defendant  in  his  evidence  stated  that,  in 
consequence  of  a  communication  from  his  cashier,  he  gave  him 
some  marked  silver  money,  and  the  florin  was  part  of  it. 

The  learned  Judge  told  the  jury  that,  upon  the  issue  and  evi- 
dence, the  circumstance  of  the  defendant  not  having  had  the  notice 
of  action  provided  for  by  the  24  &  25  Vict.  c.  96,  delivered  to  him. 


R.  C.  VOL.  XIX.]  NOTICE  (OF  ACTION).  257 

Boberti  ▼.  Orehaid,  8  Enrl.  &  Colt  771,  778. 

was  no  answer  to  the  action,  and  that  the  bona  fides  or  mala  fides 
of  the  defendant  was  immaterial  to  the  right  to  the  verdict,  al- 
though it  might  possibly  affect  the  amount  of  damages. 

The  counsel  for  the  defendant  requested  the  learned  Judge  to 
direct  the  jury  that  the  question  for  them  was  "  whether  the  de- 
fendant believed  that  the  plaintiff  had  wrongfully  taken  the  said 
florin,  and  that  in  giving  the  plaintiff  into  custody,  he,  the  defend- 
ant, was  exercising  a  legal  power,  and  that  if  they  believed  so,  the 
defendant  was  entitled  to  the  verdict  on  the  ground  that  the  notice 
of  action  required  by  the  24  &  25  Vict.  c.  96,  had  not  been  given 
to  the  defendant." 

The  learned  Judge  having  refused  so  to  direct  the  jury,  the 
defendant's  counsel  tendered  a  bill  of  exceptions.  The  jury  found 
a  verdict  for  the  plaintiff,  with  £200  damages. 

D.  D.  Keane,  for  the  plaintiff  in  error  (the  defendant  below).  — 
The  learned  Judge  should  have  left  to  the  jury  whether  the  de- 
fendant honestly  believed  that  the  plaintiff  was  guilty  of  embezzle- 
ment, and  also  believed  that  he,  the  defendant,  had  authority  by 
law  to  take  him  into  custody.  By  the  24  &  25  Vict.  c.  96,  s.  103, 
any  person  found  committing  any  offence  punishable  either  upon 
indictment  or  upon  summary  conviction,  with  the  exception  of 
angling  in  the  day-time,  may  be  immediately  apprehended  without 
a  warrant.  Here  the  defendant  found  the  plaintiff  with 
a  *  marked  fibrin  in  his  pocket  about  ten  minutes  after  he  [*  772] 
got  it.  The  keeping  the  fiorin  was  a  continuance  of  the 
offence,  so  that  the  plaintiff  was  "  found  committing  "  it  within  the 
meaning  of  the  Act.  Cann  v.  Clipperton,  10  A.  &  E.  582,  is  an 
authority  that  even  where  the  jury  negative  the  fact  that  the 
plaintiff  was  found  committing  the  offence,  the  defendant  is  en- 
titled to  notice  of  action  if  he  acted  under  a  reasonable  belief  that 
the  plaintiff  was,  at  the  time,  committing  the  offence.  [Williams, 
J.  —  Then  the  question  should  have  been  whether  the  defendant 
honestly  believed  that  the  plaintiff  had  been  found  taking  the 
florin.]  By  the  68th  section  of  the  24  &  25  Vict  c.  96,  if  a  clerk 
or  servant  shall  fraudulently  embezzle  any  money  received  by  him 
for  his  master,  he  shall  be  deemed  to  have  feloniously  stolen  the 
same,  although  it  was  not  received  into  the  possession  of  his 
master.  By  the  113th  section,  notice  is  required  of  an  action  "for 
anything  done  in  pursuance  of  the  Act,"  and  to  entitle  a  defendant 
to  notice,  it  is  enough  that  he  bond  fide  believed  that  he  was  acting 
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in  pursuance  of  the  statute.  Bead  v.  Coker,  13  C.  B.  850.  If 
the  question  had  been  left  to  the  jury,  and  they  had  found  that 
the  ietendeint  bond  Jide  believed  that  the  plaintiff  had  embezzled 
the  florin,  the  defendant  would  have  been  entitled  to  the  protection 
of  the  statute,  whether  there  was  reasonable  ground  for  such  belief 
or  not.  Hermann  v.  Seneschal,  13  C.  B.  (N,  S.)  392.  [Blackbukn, 
J.  —  The  party  must  honestly  believe  in  the  existence  of  the  state 
of  facts,  which,  if  true,  would  constitute  a  defence  to  the  action. 
WiLLES,  J.,  referred  to  Hughes  v.  BttcJdand,  15  M.  &  W.  346.] 
The  belief  that  the  plaintiff  had  committed  the  offence,  and  that 
the  defendant  had  authority  to  take  him  into  custody,  involves  the 
question  whether  the  defendant  believed  that  the  plaintiff  had 

been  found  committing  it. 
[*  773]       *  J.  Brown  (Laxton  with  him),  for  the  defendant  in 

error  (the  plaintiff  below).  —  The  ruling  of  the  learned 
Judge  was  conect  To  entitle  the  defendant  to  the  protection  of 
the  statute,  he  must  have  believed  in  the  existence  of  a  state  of 
facts  which,  if  they  had  existed,  would  have  justified  him  in  giving 
the  plaintiff  into  custody.  He  must,  therefore,  have  believed  that 
the  plaintiff  was  found  committing  the  offence.  No  doubt,  a 
person  is  entitled  to  the  protection  of  a  statute,  although  he  has 
not  acted  in  pursuance  of  it,  if  he  b(md  fide  intended  to  do  so. 
According  to  the  old  authorities,  it  was  necessary  that  the  defend- 
ant should  have  reasonable  ground  tor  his  belief ;  but  in  Hermann 
V.  Seneschal,  13  C  B.  (N.  S.)  392,  it  was  held  that  reasonable  ground 
of  belief  was  only  an  ingredient  in  ascertaiaing  the  existence  of 
bona  fides.  No  case,  however,  has  gone  the  length  of  saying  that, 
where  a  statute  authorises  an  arrest  without  warrant  where  a 
person  is  found  committing  an  offence,  a  party  is  entitled  to  the 
protection  of  the  statute  if  he  honestly  believed  that  the  person 
whom  he  has  given  into  custody  has  committed  the  offence.  Upon 
an  examination  of  the  authorities,  it  will  be  found  that  in  most  of 
them  the  question  could  not  arise  whether  the  defendant  believed 
that  the  plaintiff  was  found  committing  the  offence,  because  he 
was  taken  in  the  act  which  was  supposed  to  be  an  offence.  That 
was  so  in  Hermann  v.  Seneschal,  Bead  v.  Coker,  and  Cann  v.  Clip- 
perton.  The  direction,  therefore,  which  was  right  in  Hermann  v. 
Seneschal,  and  which  the  present  exception  suggests  ought  to  have 
been  given  in  this  case,  would  have  been  a  wrong  direction.  In 
Cann  v.  Clipperton,  10  A.  &  E.  588,  Lord  Denman,  Ch.  J.,  said: -7- 
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**  I  am  unwilling  to  say  that,  if  a  party  acts  band  Jide  as  in  the 
execution  of  a  statute,  he  is  justified  at  all  events^  merely  because 
he  thinks  he  is  doing  what  the  statute  authorises,  if  he 
has  not  some  ground  *  in  reason  to  connect  his  own  act  [*  774] 
with  the  statutory  provision."  —  (He  was  then  stopped  by 
the  Court.) 
Keane  replied. 

Williams,  J.  — We  are  all  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  must  be  afiSrmed,  inasmuch  as  there  is  no 
foundation  for  the  alleged  error  ass^ned  in  the  bill  of  exceptions. 
Most  of  the  cases  on  this  subject  have  been  cited,  and  the  result 
of  them  is,  that  where  the  question  is  whether  a  defendant  is  en- 
titled to  notice  of  action  under  an  Act  of  Parliament  of  this  nature, 
the  proper  way  of  leaving  the  question  to  the  jury  is  this :  "  Did 
the  defendant  honestly  believe  in  the  existence  of  those  facts 
which,  if  they  had  existed,  would  have  afforded  a  justification 
under  the  statute  ? "  The  law  was  so  laid  down  by  Erlb,  Ch.  J., 
and  myself  in  the  case  of  Hermarm  v.  Seneschal,  13  C.  B.  (N  S.) 
392,  and  that  appears  to  me  good  law  and  the  result  of  the  author- 
ities. It  has  been  contended  that  it  is  enough  if  the  defendant 
bond  fide  thought  he  was  acting  according  to  law,  and  that  it  is  not 
necessary  that  he  should  believe  that  he  was  acting  under  an 
authority  conferred  upon  him  by  law.  To  a  certain  extent  that 
argument  is  well  founded;  that  is  to  say,  in  order  to  entitle  a 
defendant  to  notice  of  action,  it  is  not  necessary  that  he  should 
know  of  the  existence  of  the  particular  enactment  But  all  diffi- 
culty is  obviated  by  the  rule  of  law  to  which  I  have  adverted,  and 
which  seems  to  me  a  convenient  rule  and  in  accordance  with 
justice  and  the  intention  of  the  Legislature. 

Taking  that  to  be  the  law,  it  remains  to  consider  how  it  is  to  be 
applied  to  the  present  case.  Here  the  ordinary  course  was  not 
pursued  of  pleading  that  a  felony  had  been  committed  by 
some  one,  and  that  the  defendant  had  *  reasonable  ground  [*  775] 
for  believing  that  the  plaintiff  was  the  guilty  person. 
We  cannot  entertain  any  question  except  that  raised  by  the  bill  of 
exceptions.  Had  the  defendant  chosen  to  rely  on  a  state  of  facts 
which,  if  found  by  the  jury,  would  have  enabled  him  to  avail  him- 
self of  the  want  of  notice  of  action  under  this  particular  Act  of 
Parliament,  the  objection  might  have  been  raised  by  an  inquiry 
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being  submitted  to  the  jury,  not  simply  whether  the  defendant 
believed  that  the  plaintiff  was  guilty  of  stealing  the  florin,  but  also 
whether  he  believed  that  the  plaintiff  had  been  found  committing 
the  offence.  If  that  question  had  been  left  to  the  jury,  they  might 
have  come  to  a  conclusion  on  one  part  of  the  inquiry  in  favour  of 
the  plaintiff,  and  on  the  other  in  favour  of  the  defendant.  If  the 
jury  found  the  first  part  in  the  affirmative,  viz.,  that  the  defendant 
believed  that  the  plaintiff  had  been  guilty  of  stealing  the  florin,  and 
the  latter  part  in  the  negative,  viz.,  that  the  defendant  did  not 
believe  that  the  plaintiff  had  been  found  committing  the  offence, 
that  would  have  disentitled  the  defendant  to  notice  of  action.  But 
the  objection  to  the  summing  up  of  the  learned  Judge,  was  not 
that  he  omitted  to  leave  to  the  jury  both  branches  of  the  inquiry, 
but  the  single  one  whether  the  defendant  believed  that  the  plaintiff 
had  wrongfully  taken  the  florin.  If  the  learned  Judge  had  yielded 
to  that  objection,  and  left  to  the  jury  the  question  proposed  on 
behalf  of  the  defendant,  that  would  have  been  a  misdirection  and 
the  subject  of  a  bill  of  exceptions  on  the  part  of  the  plaintiff;  be- 
cause the  inquiry  of  the  jury  would  have  been  confined  to  the 
single  fact  of  the  defendant's  belief  as  to  the  plaintiff's  commission 
of  the  offence,  and  would  not  have  been  directed  to  the  equally 
essential  inquiry,  whether  the  defendant  believed  that  the  plaintiff 

was  found  committing  the  offence.  I  agree  with  the  argu- 
[*  776]  ment  of  counsel  that  if  *  the  facts  were  such  that  the 

jury  could  not  possibly  have  thought  that  the  defendant 
believed  in  the  fact  of  the  offence  being  committed  by  the  plaintiff, 
without  also  thinking  that  he  believed  in  the  fact  that  the  plaintiff 
was  found  committing  it,  the  leaving  the  one  inquiry  would  be 
sufficient,  and  the  other  might  be  omitted.  But  here,  supposing 
the  true  question  had  been  submitted  to  the  jury,  upon  these  facts, 
if  they  had  found  that  the  defendant  believed  in  the  existence  of 
the  theft,  but  did  not  believe  that  the  plaintiff  was  found  commit- 
ting it,  I  do  not  think  that  the  verdict  could  have  been  disturbed, 
for  there  was  evidence  upon  which  the  jury  might  have  found 
either  one  way  or  the  other.  Therefore  the  leaving  one  branch  of 
the  inquiry  to  the  jury,  in  the  manner  suggested,  would  not  have 
decided  the  question  whether  the  defendant  believed  that  the 
plaintiff  was  found  committing  the  offence,  and  therefore  entitled 
to  notice  of  action.  Consequently  there  was  no  sufficient  exception 
to  the  ruling  of  the  learned  Judge,  and  the  judgment  of  the  Court 
below  must  be  affirmed. 
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WiLLES,  J.  —  I  am  of  the  same  opinion.  I  entirely  concur  with 
mj  Brother  Williams  as  to  the  proper  direction  in  a  case  of  this 
kind  That  part  of  the  exception  which  is  in  these  words  "  and 
that  in  giving  the  plaintiff  into  custody  he,  the  defendant,  was 
exercising  a  legal  power,"  seems  to  me  immaterial.  It  is  clear 
upon  the  true  construction  of  the  exception  that  all  that  the  de- 
fendant's counsel  wished  the  learned  Judge  to  leave  to  the  jury 
was,  whether  the  defendant  honestly  believed  that  the  plaintiff 
had  wrongfully  taken  the  florin.  He  did  not  wish  the  Judge  to 
leave  to  the  jury  the  question  whether  the  defendant  believed  that 
the  plaintiff  had  been  found  committing  the*  felony.  Leaving  to 
the  jury  the  question  whether  the  defendant  believed 
*  that  he  was  exercising  a  legal  power,  would  have  been  an  [*  777] 
insufficient  direction  without  telling  the  jury  what  would 
be  such  a  legal  power.  It  is  clear  to  my  mind  from  the  defendant's 
evidence  in  answer  that  he  was  acting  on  mere  suspicion. 

Blackburn,  J.,  Keating,  J.,  and  Mellor,  J.,  concurred. 

Judgment  affirmed, 

ENGLISH  NOTES. 

The  principal  case  is  cited  as  establishing  the  rule  in  LeeU  v.  Hart 
(1868),  L.  R.  3  C.  P.  322,  37  L.  J.  C.  P.  157,  18  L.  T.  292,  16  W. 
B.  676.  But  the  defendant  was  there  held  not  entitled  to  notice,  since 
there  was  no  evidence  of  his  belief  in  any  facts  which  would  have 
afforded  him  a  justification  under  the  statute.  It  appeared  that  the 
plaintiff  was  innocently  walking  past  the  defendant's  house  and  that 
the  defendant,  on  his  wife's  assertion  that  this  was  the  man  who  had 
been  seen  a  short  time  previously  trying  his  back  door,  gave  him  in 
charge.  Byles,  J.,  pointed  out  the  difference  between  suspicion  and 
reasonable  belief,  and  observed  that  suspicion  would  not  do. 

In  Chamberlain  v.  King  (1871),  L.  R.  6  C.  P.  474,  40  L.  J.  C.  P. 
273,  24  L.  T.  736,  19  W.  R.  931,  the  plaintiff  had  been  apprehended 
on  a  charge  of  stealing  a  buoy,  the  property  of  the  war  department. 
The  defendant,  who  had  given  him  in  charge,  was  an  artillery  officer 
who  bad  watched  the  plaintiff  in  a  boat  removing  the  buoy  and  towing 
it  ashore.  The  plaintiff  had  explained  that  he  had  found  the  buoy 
nearly  sunk,  and  had  brought  it  ashore  intending  to  claim  salvage. 
The  Judge  of  the  County  Court  had  told  the  jury  that  under  the  Lar- 
ceny Act  (24  &  25  Vict.  c.  96,  s.  103),  ''Any  person  might,  without  a 
warrant,  apprehend  any  person  found  committing  theft,  and  if  acting  in 
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the  bond  fide  belief  that  he  had  aathority  so  to  apprehend  him,  although 
no  theft  had  been  committed,  he  was  entitled  to  notice  of  action  before 
the  oommeucement  of  any  action  against  him  for  so  doing,  provided  he 
had  reasonable  ground  for  believing  that  the  person  apprehended  was 
committing  a  theft;  that  the  questions  they  would  have  to  consider 
were,  whether  the  defendant  acted  bond  fide^  and  whether,  from  what 
he  saw  the  plaintifE  doing,  he  might  not  reasonably  suppose  the  plain- 
tiff was  stealing  the  buoy  and  anchor.  If  their  conclusions  upon  these 
questions  were  in  the  affirmative,  then  the  defendant  was  entitled  to 
notice  of  action,  and  the  plaintiff  must  be  nonsuited.  If,  however, 
they  were  of  opinion  that  the  defendant  did  not  act  bond  fide,  or  that 
from  ^hat  the  plaintiff  was  seen  doing  he  could  not  be  reasonably 
supposed  to  be  stealing  the  buoy  and  anchor,  then  the  plaintiff  would 
be  entitled  to  a  verdict  for  some  amount;  as  the  defendant  had  not 
complied  with  the  provisions  of  the  103rd  section  of  24  db  25  Vict.  c. 
96,  by  taking  the  plaintiff  forthwith  before  some  neighbouring  justice 
of  the  peace,  previously  to  which  enactment  a  private  person  could  not 
justify  apprehending  a  person  without  warrant  upon  mere  suspicion  of 
felony,  unless  it  turned  out  that  a  felony  had  been  actually  committed." 
The  jury  found  that  the  defendant  did  not  act  bond  fide,  and  that  from 
what  he  saw  the  plaintiff  doing  he  could  not  reasonably  suppose  the 
plaintiff  was  stealing  the  buoy,  and  gave  their  verdict  for  the  plaintiff. 
On  appeal,  the  Divisional  Court  ordered  a  new  trial  on  the  ground  of 
misdirection.  Mr.  Justice  Willes  said:  "There  might  be  a  case 
in  which  a  person  might  act  without  any  grounds  for  belief  whatever, 
without  the  knowledge  of  any  facts  such  as  a  belief  might  be  based  on. 
In  such  a  case  he  would  act  on  mere  guess  work  or  suspicion,  and  with- 
out anything  that  could  be  called  a  belief  at  all.  Here  the  case  is  not 
of  that  description.  There  was  ground  on  which  the  defendant  might 
honestly  believe,  and  no  doubt  did  believe,  that  the  man  was  stealing 
the  anchor.  The  law  on  this  subject  is  quite  settled  by  the  decisions 
in  Hermann  v.  Seneschal  (13  C.  B.  N.  S.  392,  32  L.  J.  C.  P.  43)  and 
Roberts  v.  Orchard  (p.  255,  ante).  According  to  these  cases,  the 
proper  question  for  the  jury  is,  whether  the  defendant  honestly  be- 
lieved in  the  existence  of  a  state  of  facts  which,  if  it  had  existed,  would 
have  justified  him  in  doing  as  he  did,  without  reference  to  the  reason- 
ableness of  such  belief.  It  is  clear  that  the  direction  of  the  County 
Court  Judge  was  not  in  accordance  with  the  law  so  laid  down.'^  Upon 
the  case  of  Leete  v.  ffart,  the  report  of  which  is  somewhat  confused,  he 
observed :  * '  The  decision  in  that  case  merely  amounts  to  this  :  there 
must  be  facts  on  which  an  honest  belief  could  be  based.  If  it  goes 
further  it  is  in  conflict  with  the  decision  of  the  Exchequer  Chamber  in 
Roberts  v.  Orchard.'' 
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Selmes  t.  Judge  (1871),  L.  B.  6  Q,  B.  724, 40  K  J.  Q.  B.  287,  24  L. 
T.  905, 19  W.  B.  1110,.  was  an  action  to  recover  money  paid  upon  an 
illegal  demand  by  surveyors  of  highways.  The  defendants,  who  were 
appointed  surveyors  of  highways  under  the  Act  of  1835  (5  &  6  Will. 
IV.  c.  50),  had  made  a  rate  which  was  informal  under  the  Act,  hut  was 
made  according  to  the  form  of  an  earlier  repealed  Act.  Tho  Court, 
holding  that  the  defendants  were  acting  in  the  bond  fide  belief  that 
they  were  acting  under  their  statutory  powers,  although  they  had  made 
a  mistake  in  point  of  form,  held  that  they  were  entitled  to  notice  of 
action;  and  gave  judgment  for  the  defendants  accordingly.  This 
judgment  was  followed  by  the  Court  of  Appeal  in  Midland  Railway 
Co.  y.  WUhinffton  Local  Board  (1883),  11  Q.  B.  D.  788,  52  L.  J.  Q.  B. 
689,  49  L.  T.  489,  where  the  plaintifis  brought  an  action  to  recover 
back  money  which  they  had  paid  on  the  demand  of  the  defendants 
(under  the  Public  Health  Act,  1875),  in  the  mistaken  belief  that  the 
road  was  not  repairable  by  the  inhabitants  at  large.  The  Court  held 
that  the  defendants  were  entitled  to  notice  of  action,  and  the  statutory 
limitation  of  six  months,  under  the  264th  section  of  the  Act  (38  &  39 
Vict.  c.  ^. 
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Ai  to  Nvsaaoe  bj  Local  Authority^  tee  16  B.  C.  556,  ttnq. 

No.  1.  — BENJAMIN  v.  STOER. 

(1874.) 

RULE. 

In  order  that  an  individual  may  maintain  an  action  for 
a  public  nuisance^  he  must  prove  that  he  thereby  suffers  a 
particular,  direct,  and  substantial  injury. 

Bei^amin  v.  Btorr  and  Another. 

L.  B.  9  C.  P.  40(M09  (8.  c.  43  L.  J.  C.  P.  162,  30  L.  T.  362,  22  W.  R.  631). 

NtiMance  tn  a  Public  Highmoay,  —  Private  and  PariicuUxr  Damage  to  on  [400] 
tndMduah  -^  Evidence 

To  entitle  a  private  perBon  to  maintain  an  action  for  a  thing  which  amounts 
to  a  public  nuifiance,  he  must  show  that  ho  has  sustained  a  particular  damage 
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or  injury  other  than  and  beyond  the  general  injury  to  the  public,  and  that  such 
damage  is  direct  and  substantial. 

The  plaintiff  kept  a  coffee-house  in  a  narrow  street  near  Covent  Garden. 
The  defendants  carried  on  an  extensive  business  as  auctioneers  in  the  same 
neighbourhood,  having  an  outlet  at  the  rear  uf  their  premises  next  adjoining  the 
plaintiff's  house,  where  they  were  constantly  loading  and  unloading  goods  into 
and  from  vans.  The  vans  intercepted  the  light  from  the  plaintiff's  coffee-shop 
to  such  an  extent  that  he  was  obliged  to  burn  gas  nearly  all  day,  and  access  to 
the  shop  was  obstructed  by  the  horses  standing  in  front  of  the  door,  and  the 
stench  arising  from  their  frequent  staling  tliere  rendered  the  plaintiff's  dwelling 
incommodious  and  uncomfortable :  — 

Held,  that  the  evidence  disclosed  such  a  direct  and  substantial  private  and 
particular  damage  to  the  plaintiff  beyond  that  suffered  by  the  rest  of  the  pub- 
lic, as  to  entitle  him  to  maintain  an  action. 

The  declaration  alleged  that,  in  consequence  of  the  nuisance  complained  of, 
the  plaintiff's  premises  had  been  rendered  '' unhealthy  and  incommodious "  as 
well  as  a  house  of  business  as  also  a  dwelling-house :  — 

Heldt  That  evidence  that  the  premises  were  rendered  uncomfortable  by  reason 
of  the  offensive  smells  arising  from  the  staling  of  the  horses  which  was  kept 
constantly  standing  opposite  to  them,  was  properly  admitted. 

The  declaration  stated  that,  before  and  at  the  time  of  the  hap- 
pening of  the  grievances  thereinafter  mentioned,  there  was,  and 
still  of  right  ought  to  be,  a  certain  public  highway  known  as  and 
called  Rose  Street,  and  the  plaintiff,  before,  &c.,  was  possessed  of  a 
certain  coffee-house  and  premises  abutting  on  and  opening  into  the 
said  highway,  and  carried  on  in  the  said  coffee-house  the  business 
and  trade  of  a  coffee-house  keeper ;  yet  the  defendants,  well  know- 
ing the  premises,  but  contriving  and  wrongfully  and  unjustly 
intending  to  injure  the  plaintiff  in  his  said  trade  as  a  coffee-house 
keeper,  from  time  to  time  kept  and  continued  to  keep  divers  and 
an  unnecessary  number  of  carts,  vans,  waggons,  and  horses  stand- 
ing in  the  said  highway  for  an  unreasonable  and  unnecessary 
length  of  time,  and  in  such  a  position  as  unreasonably  and 
unnecessarily  to  obstruct  the  said  highway,  and  the  light  and  air 
entering  through  the  windows  and  doors  of  the  said  coffee- 
[*  401]  house  of  the  *  plaintiff,  and  the  access  to  the  said  coffee- 
house; whereby  the  plaintiff  was  and  is  prevented  from 
carrying  on  his  said  trade  in  so  large,  ample,  and  beneficial  a  man- 
ner as  he  otherwise  might  and  would  have  done,  and  lost  and  had 
been  deprived  of  divers  great  gains  and  profits  which  might  and 
otherwise  would  have  arisen  and  accrued  to  him  from  carrying  on 
his  said  trade  and  business  of  a  coffee-house  keei)er ;  and  whereby 
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ako  the  said  coflfee-house  and  premises  had  been  rendered  un- 
healthy and  incommodious  as  well  as  a  house  of  business  as  also  as 
a  dwelling-house.  Claim  £500,  and  an  injunction  to  restrain  the 
defendants  from  a  continuance  and  repetition  of  the  injuries  com- 
plained of  and  the  committal  of  other  injuries  of  a  like  kind. 

Plea,  not  guilty.     Issue  thereon. 

The  cause  was  tried  before  Honyman,  J.,  at  the  sittings  for 
Middlesex  in  Trinity  Term  last.  The  facts  were  as  follows: 
The  plaintiff  was  a  coffee-house  keeper  in  Eose  Street,  Covent 
Garden.  The  defendants  were  auctioneers  having  sale-rooms  in 
King  Street,  with  a  back  or  warehouse  entrance  in  Eose  Street, 
close  adjoining  the  plaintiff's  premises.  The  plaintiff  had  occupied 
his  premises  since  March,  1870.  The  defendants  and  their  prede- 
cessors had  carried  on  their  business  since  1830,  but  of  late  years 
much  more  extensively  than  formerly.  The  carriage-way  of  Eose 
Street  was  only  about  eight  feet  wide ;  and  when  the  defendants' 
vans  were  there  loading  or  unloading  (which  was  usually  from 
8.30  A  M.  to  7  or  8  p.  m.  daily),  not  only  was  the  access  to  the 
plaintiff's  coffee-house  obstructed  so  as  to  deter  customers  from 
coming  there,  but  the  light  was  diminished  to  such  an  extent  as 
to  make  it  necessary  to  burn  gas  nearly  all  day,  and  the  smell 
arising  from  the  staling  of  the  horses  was  excessively  offensive; 
and  the  consequences  of  all  these  accumulated  evils  was  that  the 
takings  of  the  plaintiff's  coffee-house  were  materially  lessened. 

Evidence  was  tendered  to  show  that  the  plaintiff's  premises  were 
rendered  uncomfortable  by  the  offensive  smells  arising  from  the 
staling  of  the  horses  which  was  kept  constantly  standing  opposite 
to  the  plaintiff's  door.  This  evidence  was  objected  to,  as  having 
reference  to  a  damage  not  specifically  alleged  in  the  declaration. 
The  learned  Judge,  however,  received  it 

On  the  part  of  the  defendants  it  was  proved  that  the 
waggons  *  and  horses  were  not  kept  standing  in  the  street  [*  402] 
longer  than  the  exigencies  of  their  business  required ;  and 
it  was  submitted  that  in  order  to  maintain  the  action,  the  plaintiff 
must  show,  not  only  that  the  thing  complained  of  was  a  public 
nuisance  (in  which  case  the  remedy  would  be  by  indictment)  but 
that  he  had  sustained  a  private  and  particular  injury  beyond  that 
suffered  by  the  rest  of  the  public.  Ricket  v.  Metropolitan  Railway 
Co.,  L.  R  2  H.  L.  175. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  or  not  the 
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obstruction  of  the  street  was  greater  than  was  reasonable  in  point 
of  time  and  manner,  taking  into  consideration  the  interests  of  all 
parties,  and  without  unnecessary  inconvenience ;  telling  them  that 
they  were  not  to  consider  solely  what  was  convenient  for  the  busi- 
ness of  the  defendants. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  £75 ;  and 
the  learned  Judge  reserved  leave  to  the  defendants  to  move  "  on 
the  question  of  the  damage  being  enough  to  support  the  action.* 

Torr,  Q.  0.,  in  Trinity  Term,  187S,  obtained  a  rule  nisi  to  enter  a 
nonsuit,  on  the  ground  that  the  plaintiff  did  not  give  sufficient 
evidence  of  damage  to  himself  to  maintain  the  action ;  or  for  a 
new  trial,  on  the  grounds  that  improper  evidence  was  admitted 
against  the  defendants  at  the  trial,  and  that  the  verdict  was  against 
the  weight  of  evidence. 

Eowland  V.  Williams  (with  him  Huddleston,  Q.  C.)  showed 
cause.  The  declaration  substantially  discloses  two  causes  of  com- 
plaint :  1.  That  the  defendants  kept  so  large  a  number  of  horses 
and  waggons  standing  in  the  street  near  the  plaintiff's  premises, 
and  for  such  an  unreasonable  time,  as  to  cause  a  nuisance, — 
2.  That  the  waggons  and  horses  obstructed  the  highway  and 
occasioned  damage  to  the  plaintiff's  business  by  preventing  free 
access  thereto,  and  obstructed  the  light  and  air.  There  is  nothing 
in  any  of  the  recent  cases  to  alter  or  affect  the  old  law,  that,  if  a 
person  by  an  unnecessary  and  unreasonable  user  of  a  highway 
causes  damage  to  another  beyond  and  distinct  from  the  general 
injury  to  the  rest  of  the  public,  a  cause  of  action  arises.  Wilkes  v. 
Hijmgerford  Market  Co.,  2  Bing  N.  C.  281 ;  Bo9e  v.  Groves,  5  M.  & 
G.  613 ;  Simmons  v.  Mlystone^  8  Ex,  481, 22  L.  J.  Ex.  217. 
[*  403]  *  The  first  mentioned  case  has  been  the  subject  of  some 
remark,  and  may  now  be  considered  to  be  overruled  as  to 
one  point,  which  does  not  affect  the  present  case,  but  as  to  that 
only ;  see  Bicket  v.  Metropolitan  Railway  (7o.  L.  R  2  H.  L.  175, 
188 ;  see  also  the  observations  of  Willes,  J.,  in  Beckett  v.  Midland 
Bailway  Co,,  L.  E.  3  C.  P.  97-101.  In  the  last  mentioned  case 
the  thing  complained  of  was  the  narrowing  the  highway  opposite 
the  plaintiff's  premises,  and  thereby  obstructing  the  free  access 
thereto;  and  this  was  held  to  be  such  a  private  and  particular 
damage  as  would  have  given  the  plaintiff  a  cause  of  action  before 
the  passing  of  the  Land  Clauses  Consolidation  Act  McCarthy  v. 
Metropolitan  Board  of  Works,  L.  E.  7  C.  P.  508,  in  error,  8  C.  P.  191, 


R.  C.  VOL.  XIX.]  KUISANCK.  ^  267 

Vo.  1.  —  Bttijuiin  ▼.  8ten,  L.  B.  9  0.  P.  408,  404. 

is  a  case  of  the  same  class.  Here,  there  "was  abundant  evidence 
of  the  obstruction  of  light  and  air.  The  plaintijBf  was  compelled 
to  bum  gas  all  the  time  the  waggons  were  there,  and  that  was 
nearly  all  day.  The  distinction  between  an  action  brought  for  a 
nuisance  upon  the  ground  that  the  alleged  nuisance  produces 
material  injury  to  the  property,  and  an  action  brought  for  a 
nuisance  on  the  ground  that  the  thing  alleged  to  be  a  nuisance 
is  productive  of  sensible  discomfort,  is  well  pointed  out  by  Lord 
Westbury  in  St.  Helen's  Smelting  Co.  v.  Tipping,  11  H.  L  C.  642» 
650,  35  L.  J.  Q.  B.  66.  There  is  no  ground  for  the  complaint  of 
the  improper  admission  of  evidence.  The  declaration  alleges  that 
the  plaintifiTs  dwelling  was  rendered  unhealthy  and  incommodious, 
and  that  is  sufficient  to  let  in  the  evidence  as  to  the  offensive 
smells. 

Torr,  Q.  C,  and  J.  F.  Torr,  in  support  of  the  rule. — Where  the 
cause  of  action  is  compounded  of  a  public  nuisance  and  an  alleged 
private  and  particular  injury,  the  recent  oases  all  show  that  there 
must  be  some  palpable  pecuniary  damage  resulting  to  the  in- 
dividual  from  the  public  nuisance,  not  merely  an  inconvenience  to 
or  a  loss  of  trade,  such  as  being  compelled  to  carry  goods  by  a 
circuitous  and  inconvenient  way.  Hubert  v.  Oraves,  1  Esp.  148. 
The  judgment  of  Erle,  CL  J.,  in  the  Exchequer  Chamber,  in  Bieket 
V.  Metropolitan  Railway  Co.,  5  R  &  S.  156,  34  L  J.  Q.  B.  257, 
259,  contains  an  excellent  summary  of  the  earlier  authori- 
ties. "  An  action  lies,"  he  says,  "  where  the  exercise  *  of  [*  404] 
the  right  of  way  by  or  on  behalf  of  the  plaintiff  has  been 
obstructed,  and  a  greater  damage  has  been  caused  to  him  thereby 
than  is  caused  to  the  Queen's  subjects  in  general  by  obstructing 
them  in  the  exercise  of  their  right  This  position  is  not  disputed, 
but  the  following  cases  exemplify  its  application.  In  Iveson  v. 
Moore,  1  Ld.  Eaym.  486,  the  plaintiff  was  prevented  by  the  de- 
fendant's obstruction  of  the  highway  from  using  the  way  for  cart- 
ing coals  from  his  colliery,  which  coals  were  deteriorated  by  the 
delay.  In  this  case  the  law  on  actions  for  obstructions  of  high- 
ways is  well  discussed.  In  MayneU  v.  Saltmarsh,  1  Keb.  847,  the 
plaintiff  was  prevented  by  the  defendant's  obstruction  from  carry- 
ing his  com,  and  so  the  corn  became  damaged  by  rain.  In  Hart 
V.  Basset,  T.  Jones,  156,  the  plaintiff,  a  farmer  of  tithes,  was  pre- 
vented by  the  defendant's  obstruction  from  carrying  them  home ; 
and  several  grounds  of  special  damage  are  suggested  by  Lord  Holt 


268  NUISANOE. 


Ko.  1.  —  Benjamin  ▼.  Storr,  L.  B.  9  G.  P.  404,  405. 


in  Iveson  v.  Moore.  In  Fineux  v.  Hovenden,  Cro.  Eliz.  664,  the 
special  damage  mentioned  as  an  example  is  damage  caused  directly 
by  the  obstruction  of  the  plaintiflf  in  the  use  of  the  way.  In 
Greasky  v.  Codling,  2  Bing.  263  (27  R  E.  626),  the  plaintiflf  was 
prevented  by  the  defendant's  obstruction  from  carrying  his  coals. 
In  Paine  v.  Patrick,  Garth.  191,  194,  the  plaintiflTs  damage  was 
not  actionable  ;  and  the  example  of  actionable  damage  is  put  thus : 
*  A  particular  damage,  to  maintain  the  action,  ought  to  be  direct 
and  not  consequential,  as,  for  instance,  the  loss  of  his  horse,  or  by 
some  corporeal  hurt  by  falling  into  a  trench  on  the  highway.'  In 
Chichester  v.  Lethhridge,  Willes,  71,  the  obstruction  was  held 
actionable  because  the  plaintiflf  was  personally  opposed  by  the 
defendant  in  an  attempt  to  abate  the  obstruction  and  use  the  way. 
In  Bose  v.  Miles,  4  M.  &  S.  101  (16  R  R  405),  the  plaintiflf  was 
obstructed  in  his  use  of  the  navigable  water,  and  was  damaged  by 
being  obliged  to  unload  his  barge  and  carry  the  goods  overland 
In  all  these  cases  the  plaintiflf  was  exercising  his  right  of  way,  and 
the  defendant  obstructed  that  exercise,  and  caused  particular 
damage  thereby  directly  and  immediately  to  the  plaintiflf."  To 
give  a  right  of  action,  therefore,  the  plaintiflf  must  have  sus- 
tained a  substantial  injury  other  than  that  which  is  the 
[*  405]  *  natural  result  of  the  alleged  nuisance  to  any  one  else : 
he  must  be  damaged,  not  to  a  greater  extent  merely,  but 
in  a  diflferent  manner.  In  Winterhottom  v.  Lord  Derby,  L.  R  2 
Ex.  316,  which  was  an  action  for  obstructing  a  public  way,  the 
plaintiflf  proved  no  damage  peculiar  to  himself  beyond  being 
delayed  on  several  occasions  in  passing  along  it,  and  being  obliged, 
in  common  with  everyone  else  who  attempted  to  use  it,  either  to 
pursue  his  journey  by  a  less  direct  road  or  to  remove  the  obstruc- 
tion ;  and  he  was  held  not  entitled  to  maintain  the  action.  Kelly, 
Ch.  B.,  in  giving  judgment,  says  (L.  R  2  Ex.  at  p.  321) :  *'  It  is 
impossible  to  look  at  the  case  of  Ricket  v.  Metropolitan  Railway 
Co,,  5  B.  &  S.  156,  34  L.  J.  Q.  257,  and  at  the  observations  in  the 
judgments  of  the  learned  law  lords  on  it  (L.  R  2  H.  L.  175)  with- 
out seeing  that  they  thought  the  law  had  been  too  far  extended  in 
the  direction  of  allowing  this  description  of  action  to  be  brought." 
In  the  City  of  London  Brewery  Co,  v.  Tennant,  L.  R  9  Ch.  212,  220, 
Lord  Selborne  says :  "  I  observe  that  a  formula  has  crept  into  the 
pleadings  in  cases  of  this  description,  and,  as  the  Lord  Justice 
(Sir  W.  M.  James)  has  said,  has  passed  from  the  pleadings  into 
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the  evidence,  in  which  air  is  coupled  with  light.  Now,  the  nature 
of  the  case  which  would  have  to  be  made  for  an  injunction  by 
reason  of  the  obstruction  of  air  is  toto  ccdo  different  from  the 
case  which  has  to  be  made  for  an  injunction  in  respect  of  light 
It  is  only  in  very  rare  and  special  cases,  involving  danger  to  health, 
or  at  least  something  very  nearly  approaching  it,  that  the  Court 
would  be  justified  in  interfering  on  the  ground  of  diminution  of 
air.  Therefore,  when  witnesses  say  that  there  is  a  material  dim- 
inution of  light  and  air,  and  say  no  more,  they  are  in  truth  re- 
ducing the  value  of  their  evidence  as  to  light  to  the  standard 
which  must  be  applied  to  their  evidence  as  to  air,  as  to  which  such 
evidence  is  of  no  value  whatever."  Wilkes  v.  Hungerford  Market 
Co.y  2  Bing.  K  C.  281,  must  now  for  all  practical  purposes  be  con- 
sidered as  overruled  :  see  the  observations  of  Erle,  Ch.  J.,  in  Ricket 
V.  Metropolitan  Railway  Co,,  6  B.  &  S.,  at  p.  161,  and  of  Willes,  J.» 
in  Beckett  v.  Midland  Railway  Co.,  L.  E.  3  C.  P.  82.  There  was 
no  evidence  here  to  warrant  the  jury  in  coming  to  the  conclusion 
that  there  was  more  than  a  fair  and  reasonable  user  of  the 
highway  'by  the  defendants.  And,  with  regard  to  the  ['406] 
evidence  as  to  offensive  smells,  that  clearly  was  not  ad- 
missible under  this  declaration.  A  house  cannot  be  said  to  be 
less  commodious  by  reason  of  bad  smells,  and  there  was  no  sugges- 
tion that  there  was  anything  to  render  the  plaintiff's  premises 
unhealthy. 

Brett,  J.  —  This  action  is  founded  upon  alleged  wrongful  acts 
by  the  defendants,  viz.,  the  unreasonable  use  of  a  highway, — 
unreasonable  to  such  an  extent  as  to  amount  to  a  nuisance.  That 
alone  would  not  give  the  plaintiff  a  right  of  action ;  but  the 
plaintiff  goes  on  to  allege  in  his  declaration  that  the  nuisance  com- 
plained of  is  of  such  a  kind  as  to  cause  him  a  particular  injury 
other  than  and  beyond  that  suffered  by  the  rest  of  the  public,  and 
therefore  he  claims  damages  against  the  defendants.  The  first 
point  discussed  was  whether  it  was  necessary  that  the  plaintiff 
should  show  something  more  than  an  injury  to  his  business,  an 
actual  injury  to  his  property ;  and  cases  decided  under  the  Lands 
Clauses  Consolidation  Act  (8  &  9  Vict.  c.  18)  were  cited.  In  this 
case  I  think  the  action  is  maintainable  without  showing  injury  to 
property.  In  the  class  of  cases  referred  to,  the  action  is  brought 
to  recover  compensation  for  lands  taken  or  injuriously  affected; 


270     '  NUISANCE. 

Ko.  L-> Benjamin  ▼.  Stonr,  L.  B.  9  C.  P.  406,  407. 

and  there,  of  course,  injury  to  property  must  be  shown,  and  not 
merely  injury  to  the  trade  of  the  occupier.  Those  cases,  there- 
fore, do  not  at  all  affect  the  present.  Before  the  passing  of  tdxe 
Lands  Clause  Consolidation  Act,  by  the  common  law  of  England, 
a  person  guilty  of  a  public  nuisance  might  be  indicted;  but  if 
injury  resulted  to  a  private  individual,  other  and  greater  than 
that  which  was  common  to  all  the  Queen's  subjects,  the  person 
injured  had  his  remedy  by  action.  The  cases  referred  to  upon 
this  subject  show  that  there  are  three  things  which  the  plaintiff 
must  substantiate,  beyond  the  existence  of  the  mere  public 
nuisance,  before  he  can  be  entitled  to  recover.  In  the  first  place, 
he  must  show  a  particular  injury  to  himself  beyond  that  which  is 
suffered  by  the  rest  of  the  public.  It  is  not  enough  for  him  to 
show  that  he  suffers  the  same  inconvenience  in  the  use  of  the 
highway  as  other  people  do,  if  the  alleged  nuisance  be  the  obstruc- 
tion of  a  highway.  The  case  of  Hubert  v.  Groves,  1  Esp. 
[*407]  148,  seems  to  me  to  prove  that  proposition.  *  There,  the 
plaintiffs  business  was  injured  by  the  obstruction  of\  a 
highway,  but  no  greater  injury  resulted  to  him  therefrom  than  to 
anyone  else,  and  therefore  it  was  held  that  the  action  would  not 
lie.  WirUerbotiom  v.  Lord  Derby,  L.  R  2  Ex.  316,  was  decided 
upon  the  same  ground ;  the  plaintiff  failed  because'  he  was  unable 
to  show  that  he  had  sustained  any  injury  other  and  different  from 
that  which  was  common  to  all  the  rest  of  the  public.  Other  cases 
show  that  the  injury  to  the  individual  must  be  direct,  and  not  a 
mere  consequential  injury ;  as,  where  one  way  is  obstructed,  but 
another  (though  possibly  a  less  convenient  one)  is  left  open ;  in 
such  a  case  the  private  and  particular  injury  has  been  held  not  to 
be  sufficiently  direct  to  give  a  cause  of  action.  Further,  the  in- 
jury must  be  shown  to  be  of  a  substantial  character,  not  fleeting 
or  evanescent.  If  these  propositions  be  correct,  in  order  to  entitle 
a  person  to  maintain  an  action  for  damage  caused  by  that  which 
is  a  public  nuisance,  the  damage  must  be  particular,  direct,  and 
substantial.  The  question  then  is,  whether  the  plaintiff  here  has 
brought  himself  within  the  rule  so  laid  down. 

The  evidence  on  the  part  of  the  plaintiff  showed  that  from  the 
too  long  standing  of  horses  and  waggons  of  the  defendants  in  the 
highway  opposite  liis  house,  the  free  passage  of  light  and  air  to 
his  premises  was  obstructed,  and  the  plaintiff  was  in  consequence 
obliged  to  burn  gas  nearly  all  day,  and  so  to  incur  expense.    I 
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think  that  brings  the  case  within  all  the  requirements  I  have 
pointed  out;  it  was  a  particular,  a  direct,  and  a  substantial 
damage.  As  to  the  bad  smell,  that  also  was  a  particular  injury  to 
the  plaintiff,  and  a  direct  and  substantial  one.  So,  if  by  reason  of 
the  access  to  his  premises  being  obstructed  for  an  unreasonable 
time  and  in  an  unreasonable  manner,  the  plaintiffs  customers 
were  prerented  from  coming  to  his  coffee-shop,  and  he  suffered  a 
material  diminution  of  trade,  that  might  be  a  particular,  a  direct, 
and  a  substantial  damage.  As  to  that^  part  of  the  rule  which  seeks 
to  enter  a  nonsuit,  assuming  the  evidence  objected  to  to  have 
been  properly  received,  I  think  it  cannot  be  sustained. 

As  to  the  alleged  misreception  of  evidence,  I  must  confess  I 
have  felt  some  doubt.  It  is  said  that  there  is  nothing 
about  bad  smells  *in  the  declaration ;  and  my  Brother  [*  408] 
HoNTMAN  seems  to  have  thought  that  this  part  of  the 
cause  of  complaint  was  not  fairly  brought  to  notice  of  the  defendant 
in  the  declaration.  That  being  so,  no  amendment  would  now  be 
allowed.  The  question,  then,  is,  whether  evidence  of  that  sort 
was  admissible  under  the  declaration  as  it  stands.  The  allegation 
of  the  grievance  in  the  declaration  is,  that  the  defendants  kept  and 
continued  to  keep  divers  and  an  unnecessary  number  of  carts^ 
vans,  waggons,  and  horses  standing  in  the  highway  for  an  un- 
necessary length  of  time  and  in  such  a  position  as  unreasonably 
and  unnecessarily  to  obstruct  the  highway,  and  the  light  and  air 
entering  through  the  windows  and  doors  of  the  plaintiff's  coffee- 
house, and  the  access  to  the  said  coffee-house.  That  is  a  some- 
what informal  way  of  stating  it  The  proper  way  would  have 
been,  and  thereby  the  light  and  air  were  obstructed  and  prevent-ed 
from  entering,  &c.  And  then  it  goes  on,  "  Whereby  the  plaintiff 
was  and  is  prevented  from  carrying  on  his  trade  in  so  large  and 
beneficial  a  manner  as  he  otherwise  might  and  would  have  done, 
and  lost  divers  profits,  &c.,  and  whereby  also  the  premises  were 
rendered  unhealthy  and  incommodious,  as  well  as  a  house  of  busi- 
ness as  also  as  a  dwelling-house."  That  is  a  distinct  allegation  of  a 
particular  injury  to  the  plaintiff  in  his  business.  I  doubted  at  first 
whether  the  inconvenience  arising  from  bad  smells,  could  properly 
have  been  given  in  evidence  under  the  averment  that  the  premises 
had  been  rendered  unhealthy  and  incommodious.  But,  putting  a 
reasonable  construction  upon  this  declaration,  I  have  come  to  the 
conclusion  that  the  evidence  upon  that  head  was  properly  received, 
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and  that  there  should  be  no  rule  on  the  ground  of  the  improper 
reception  of  evidence.  With  regard  to  that  part  of  the  rule  which 
seeks  to  have  a  new  trial  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence,  I  must  confess  I  should  have 
looked  very  suspiciously  at  the  evidence  oflfered  on  the  part  of  the 
plaintiff  in  such  a  case.  But  I  cannot  say  that  there  was  not 
some  evidence  which  the  jury  were  entitled  to  take  into  their  con- 
sideration ;  the  expenditure  of  gas  in  consequence  of  the  obstruction 
of  light,  for  instance ;  and  we  are  not  to  overrule  the  conclusion 
they  have  come  to  unless  we  can  say  that  it  is  so  manifestly  un- 
reasonable that  it  ought  not  to  be  allowed  to  stand.  I  therefore 
think  the  rule  should  be  discharged. 

[*  409]  *  Denman,  J.  —  I  am  of  the  same  opinion.  Upon  the 
first  point,  I  am  of  opinion  that  the  evidence  disclosed  such 
a  particular  damage  to  the  plaintiff  beyond  that  sustained  by  the 
rest  of  the  public  as  to  entitle  him  to  maintain  the  action.  I  also 
think  the  damage  to  the  plaintiff  was  the  direx^t  and  immediate 
consequence  of  the  defendants'  wrongful  acts.  I  think  it  is  quite 
clear  that,  if  the  acts  of  the  defendants  had  the  effect  of  causing 
the  plaintiff  a  daily  expenditure  of  gas  to  give  him  the  amount  of 
light  which  but  for  the  nuisance  he  would  have  had  without  it, 
that  separates  the  plaintiff  from  the  rest  of  the  public  and  gives 
him  a  right  of  action.  In  the  next  place,  I  think  the  verdict  was 
such  as  the  jury  were  fully  justified  in  finding.  The  damage 
shown  was  clearly  appreciable.  As  to  the  alleged  improper  recep- 
tion of  evidence,  I  must  confess  I  have  felt  some  doubt  whether 
the  evidence  as  to  bad  smells  arising  from  the  constant  staling  of 
the  horses  before  the  plaintiffs  house  was  admissible  under  this 
declaration ;  but  upon  consideration  I  cannot  help  thinking  that 
that  part  of  the  declaration  which  states  that  the  coffee-house  and 
premises  of  the  plaintiff  were  by  means  of  the  premises  rendered 
unhealthy  and  incommodious,  is  suf&cient  to  entitle  the  jury  to 
say  that  there  was  damage  to  the  plaintiff  caused  by  the  detention 
of  horses  for  an  unreasonable  time  in  a  narrow  street,  and  a  sub- 
stantial interference  with  the  comfortable  use  and  enjoyment  of 
the  plaintiffs  house.  I  think  the  case  was  properly  left  to  the 
jury ;  and  I  think  the  Court  ought  never  to  interfere  with  the  ver- 
dict of  a  jury,  — which  is  generally  a  more  competent  tribunal  to 
deal  with  such  matters  as  this  than  the  Court  can  be,  —  unless 
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satisfied  that  it  is  manifestly  wrong.     I  certainly  see  no  ground 
for  saying  so  in  this  case.  JRule  discharged* 

ENGLISH  NOTES. 

The  subject  of  this  rule  has  already  been  illustrated  by  the  cases  and 
notes  under  Nos.  7  &  8  of  "  Action,"  1  R.  C.  673-622. 

The  questions  as  to  the  liabilities  of  public  bodies  for  nuisance,  and 
as  to  whether  a  nuisance  can  be  justified  under  powers  conferred 
by  Act  of  Parliament,  have  been  already  considered  in  various  rela- 
tions. See  No.  8  of  <*  Accident,"  1  R.  C.  296,  et  seq.  ;  No.  9  of 
*'  Action  "  (right  of),  1  R.  C.  623,  et  seq.  ;  Nos.  22  &  23  of  "  Corpora- 
tion," 7  R.  C.  466,  et  seq.  ;  Nos.  16-18  of  "Local  Government,"  16  R. 
C.  556-628. 

In  Jordeson  v.  Sutton^  Southcoates,  &  Drypool  Gas  Co.,  1898,  2 
Ch.  614,  67  L.  J.  Ch.  666,  it  was  held  by  Nobth,  J.,  that  a  private 
gas  Act,  containing  no  compulsory  powers  or  compensation  clauses,  was 
permissive,  and  not  obligatory  to  the  effect  of  justifying  a  nuisance, 
although  the  undertakers  were  personally  bound  on  request  to  supply 
gas  from  a  limited  site. 


No.  2.— ATTORNEY-GENERAL  v.  SHEFFIELD  GAS 
CONSUMERS   COMPANY. 

(1853.) 

No.  3.  — attorney-general  v.  CAMBRIDGE  CON- 
SUMERS GAS  COMPANY 

(1868.) 

RULE. 

The  Court  will  interfere  by  injunction  against  a  public 
nuisance  only  in  the  cases,  {a)  where  irreparable  injury  is 
threatened,  and  {b)  where  there  is  a  continuing  injury. 

Attomey-Oeneral  v.  Sheffield  Gas  Consumers  Company. 

22  L.  J.  Ch.  811-820  (8.  G.  3  I>e  6.  M.  &  G.  304,  17  Jnr.  677). 

Iv^wndiUm.  —  Nuisawx.  —  Joint-Stock  Gas  Company.  [811] 

A  company  was  incorporated  by  Act  of  Parliament  for  supplying  the  town 
of  S.  with  gas.    Afterwards  a  joint- stock  company ,  registered  under  7  &  8  Yiot. 
VOL.  XIX.  — 18 
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c.  110,  was  formed  for  the  same  purpose,  and,  with  the  pennission  of  the  Board 
of  Surveyors  of  Highways  of  S.  (5  &  6  Will.  IV.  c.  50),  commeuced  to  break  up 
the  streets  for  the  purpose  of  layiug  down  their  pipes.  Upon  iDformation  and 
bill  by  the  former  company  against  the  joint- stock  company,  charging  a  public 
nuisance  and  private  damage,  the  Court  refused  to  restrain  the  latter  company 
from  proceeding  with  their  works,  upon  the  ground  that  the  damage  was  trivial 
and  temporary ;  Knight  Bruce,  L.  J.,  dissentienU, 

The  same  principles  will  guide  the  interference  of  the  Court  by  injunction  in 
the  case  both  of  public  and  private  nuisance:  namely,  the  inadequacy  of  the 
legal  remedy  for  injury  to  property. 

Whether  the  Legislature,  by  not  placing  gas  companies  within  the  exception 
of  the  2nd  section  of  the  7  &  8  Vict.  c.  110,  contemplated  that  gas  companies, 
incorporated  under  the  provisions  of  that  Act,  might  lawfully,  with  the  permis- 
sion of  the  board  of  surveyors  of  highways  and  other  local  authorities,  break  up 
streets  and  highways  for  the  purpose  of  laying  down  their  pipes  —  qiuere. 

This  was  an  information,  filed  by  the  Attorney-General,  at  the 
relation  of  Edwin  Unwin,  the  Secretary  of  the  SheflBeld  United 
Gas  Company,  and  a  bill  by  the  Shefl&eld  United  Gas  Company 
against  the  Sheffield  Gas  Consumers  Company,  praying  that  the 
Sheffield  Gas  Consumers  Company,  their  workmen,  &c.,  might  be 
restrained  from  laying  down  any  gas  mains  or  pipes,  or  other 
works  in  or  under  the  streets  or  highways  of  the  borough  of  Shef- 
field; and  from  breaking  up  or  disturbing  for  that  purpose  the 
road  or  pavement  of  the  said  streets  or  highways ;  and  from  doing 
any  other  act  whereby  the  passage  of  Her  Majesty's  subjects  along 
the  said  streets  or  highways,  should  be  in  any  respect  obstructed 
or  rendered  less  safe  or  convenient,  or  whereby  the  gas  mains  or 
pipes,  or  other  works  of  the  plaintiffs,  might  be  in  any  way  in- 
jured or  damaged. 

The  case  was  set  down  to  be  argued,  before  the  full  Court,  upon 
a  motion  for  an  injunction ;  and  the  cause  was  set  down  to  be 
heard  upon  affidavits  at  the  same  time.  The  facts  of  the  case 
were  as  follows:  In  1818  a  company  was  incorporated  by  Act 
of  Parliament  for  lighting  Sheffield  with  gas.  In  1836  a  second 
gas  company  was  incorporated  for  the  same  purpose,  and  both 
companies  continued  to  supply  gas  to  the  town  until  1844.  In 
that  year  these  two  companies  were  amalgamated  into  one  by  Act 
of  Parliament,  under  the  title  of  "  The  Sheffield  United  Gas  Com- 
pany." In  1850  a  third  company,  "  The  Sheffield  Gas  Consumers 
Company,"  was  projected,  and  was  completely  registered  in  Feb- 
ruary 1852.     Upon  this  company  being  formed,  the  corporation  of 
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Sheffield  called  a  meeting,  at  which  a  resolution  was  passed,  to  the 
efifect  that  the  new  company  was  entitled  to  support  from  all  the 
inhabitants  of  Sheffield.  It  appeared  that,  out  of  the  2000  pro- 
prietors of  shares  in  this  compauiy,  1500  were  resident  rate-payers 
in  Sheffield.  Permission  had  been  given  to  the  new  company  by 
the  board  of  surveyors  of  highways  of  Sheffield  (constituted  under 
the  Highways  Act,  5  &  6  WilL  IV.  c.  50)  to  lay  down  their  mains 
in  the  streets  of  Sheffield.  The  defendants  being  about  to  com- 
mence operations,  the  Sheffield  United  Gas  Company,  in  April, 
1852,  filed  their  bill  to  restrain  the  defendants  from  breaking  up 
the  streets  or  damaging  the  mains  and  pipes  of  the  plaintiffs. 

The  motion  for  the  injunction  was  heard,  before  Turner, 
V.  C,  on  the  24th  of  May  *  following,  and  was  refused.  [*8I2] 
In  the  July  following  the  present  information  and  bill 
were  filed,  charging  that  if  the  defendants  were  allowed  to  proceed 
with  their  works,  a  public  injury,  amounting  to  a  public  nuisance, 
would  be  committed,  and  that  this  would  be  continually  recurring. 
The  motion  for  an  injunction  was  then  renewed,  and  again  refused. 
On  the  6th  of  August,  1852,  the  motion  was  renewed,  by  way  of 
appeal  to  the  Lords  Justices,  and  refused.  In  October,  1852,  the 
defendants  commenced  laying  down  their  pipes;  and  thereupon 
the  plaintiffs  again  moved  for  an  injunction  before  the  Lords 
Justices,  the  cause  being  brought  on  for  hearing  upon  affidavits  at 
the  same  time ;  and  their  Lordships,  after  the  case  had  been  fully 
argued,  being  apprehensive  that  they  should  not  concur  in  opinion, 
directed  the  cause,  with  the  permission  of  the  Lord  Chancellor,  to 
be  brought  on  for  hearing  before  the  full  Court  of  AppeaL 

The  affidavits  on  either  side  as  to  the  proceedings  and  the  damage 
likely  to  arise  to  the  plaintiffs  were  numerous  and  conflicting. 

The  Court  directed  that  the  case  should  be  argued  by  one  coun- 
sel only  on  each  side. 

Mr.  Kolt,  Mr.  Amphlett,  and  Mr.  Overend,  for  the  plaintiffs. 

Mr.  Daniel,  Mr.  Jerrell,  and  Mr.  Logie,  for  the  defendants. 

On  the  part  of  the  plaintiffs,  it  was  contended,  that  the  taking 
up  of  the  streets  by  the  defendants  was  undoubtedly  illegal ;  that 
the  illegality  was  not  cured  by  the  permission  of  the  surveyors  of 
highways,  who,  under  the  Highways  Act,  5  &  6  Will.  IV.  c.  50,  had 
power  to  remove  obstructions,  but  could  not  give  any  such  author- 
ity as  pretended;  that  though  the  Court  would  not  interfere  by 
injunction  in  every  case  of  private  nuisance,  ex.  gr,^  where  the 
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inadequate  that  the  Court  ought  to  interfere,  having  regard  to  the 
legal  remedy  and  rights  and  interests  of  the  parties,  and  the  con- 
sequences of  its  interference.  Now,  this  is  a  mixed  case  partly  of 
public  injury  and  partly  of  private  injury,  and  in  considering  it,  I 
think,  it  is  important  to  separate  the  two  questions.  The  injury 
to  the  public  which  is  complained  of  here  by  the  Attorney-General 
arises  from  the  interest  of  the  public  in  the  streets  of  Sheffield, 
and  it  is  said  that  the  streets  of  Sheffield  will  be  materially 
impeded  by  the  laying  down  of  the  pipes  of  this  company,  and  by 
the  continual  taking  up  of  those  pipes,  which  will  be  necessary 
for  the  purpose  of  repairing  them  when  they  have  been  once  laid 
down.  As  to  the  laying  down  the  pipes,  that  appears  to  me  to  be 
a  case  of  merely  temporary  inconvenience.  At  the  utmost,  accord- 
ing to  the  evidence,  it  is  a  case  of  two  or  three  days.  But  when 
these  pipes  are  laid  down,  the  work  which  has  been  done  is  entirely 
completed ;  it  is  done  once  for  all.  And  if  this  Court  is  to  inter- 
fere on  the  ground  of  a  temporary  obstruction  for  two  or  three 
days,  I  am  at  a  loss  to  see  how  the  interference  of  this  Court  could 
be  withheld  in  the  case  which  has  been  put  in  the  course  of  the 
argument  of  hoards  erected  in  the  public  streets  where  houses  are 
under  repair,  or  in  the  case  of  making  cellars  in  the  public  streets, 
or  in  the  case  of  obstructing  the  pavement  of  public  streets  by 
depositing  goods  on  them.  All  these  are  nuisances  in  a  greater  or 
less  degree ;  and  with  reference  to  what  has  been  said,  as  to  the 
continual  taking  up  of  the  pavement  which  would  be  consequent 
on  those  pipes  having  been  laid  down,  it  is  true  that  there  may  be, 
and  probably  will  be,  some  inconvenience  resulting  from  that,  but 
it  is  an  inconvenience  which  will  not  affect  the  general  body  of  the 
inhabitants  of  Sheffield.  It  is  an  inconvenience  which  may  occur 
from  time  to  time,  probably  to  a  much  less  degree  than  is  antici- 
pated by  the  parties.  I  think  that  inconvenience  will  be 
[•  814]  temporary,  applying  only  to  a  particular  *  part  of  the  town, 
not  affecting  the  general  body  of  the  inhabitants  to  any 
great  extent.  And  it  is  not  to  be  left  out  of  consideration  in  deter- 
mining this  question,  that  to  some  extent  the  law  has  provided  a 
remedy  in  respect  of  these  inconveniences.  There  is  some  remedy 
under  the  Highways  Act,  and  there  are  boards  of  surveyors  here 
having  the  control  of  the  streets  who  concur  in  these  measures 
being  taken ;  and  as  to  any  injury  which  any  private  individual 
may  sustain,  the  law  is  open  to  him  by  an  action  on  the  case. 
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With  refereuce  tx)  the  second  head  of  the  argument,  as  to  a 
private  nuisance,  it  was  said  that  there  would  be  great  injury  to 
individuals  by  reason  of  the  defendants,  on  laying  down  their  pipes, 
acquiring  an  easement  in  that  property  which  belongs  to  individ- 
uals. But  this  seems  to  me  to  be  a  private  injury  to  each 
individual,  and  not  a  nuisance  to  all ;  and,  if  treated  as  a  private 
injury  to  each  individual,  I  think  it  is  not  a  case  in  which  this 
Court  will  interfere,  because,  if  considered  as  a  case  of  a  nuisance 
to  a  private  individual,  it  is  an  injury  of  which  one  would  probably 
approve  and  another  disapprove.  It  is  evident  from  the  affidavits 
in  the  present  case,  that  there  are  many  of  the  inhabitants  of 
Sheffield  who  would  be,  and  are,  willing  and  desirous  that  these 
pipes  should  be  laid  down  before  their  houses,  although  others 
might  be  desirous  that  it  should  not  be  done.  It  cannot,  therefore, 
be  brought  in  as  a  case  of  common  injury  to  alL  Now,  something 
has  been  said,  in  the  course  of  the  argument,  of  the  danger  to  the 
public  peace  which  may  ensue  from  the  non-interference  of  this 
Court ;  but  I  think  this  Court  cannot  suppose  there  is  an  inade- 
quacy of  the  civil  power  to  preserve  the  public  peace.  I  say 
nothing  on  the  question  of  whose  fault  it  would  be  if  there  should 
be  this  disturbance  of  the  public  peace.  It  is  true,  as  stated  by 
the  plaintiffs,  in  their  argument,  that  if  they  leave  the  defendants 
alone,  the  probability  is  that  there  will  be  no  disturbance  at  all ; 
but  they  say  they  are  justified  in  disturbing  them,  as  it  is  the  only 
means  by  which  they  can  prevent  these  illegal  acts  from  being 
done.  But  I  think  it  is  not  competent  to  come  to  this  Court  and 
say  that  the  inadequacy  of  the  law  to  give  them  a  remedy,  gives 
them  a  right  to  do  the  acts  which  may  occasion  a  breach  of  the 
peace. 

Some  observations  have  been  made  with  reference  to  which  it 
may  be  necessary  for  me  to  say  a  word  or  two,  namely,  the  ques- 
tion of  delay  in  the  present  case.  I  perfectly  agree  with  the  argu- 
ment on  the  part  of  the  plaintiffs,  that  so  far  as  they  individually 
are  concerned,  it  is  impossible  on  this  record  to  impute  to  them 
delay.  But  with  reference  to  this  proceeding,  so  far  as  it  is  a 
proceeding  by  the  Attomey-Greneral,  I  do  not  concur  in  the  argu- 
ment that  there  is  no  ground  for  imputing  delay  to  the  Attorney- 
General,  or  that  delay  can  have  no  influence  on  such  a  question  as 
the  present.  That  the  delay  will  affect  the  Attorney-General  as 
much  as  a  private  individual  I  am  not  prepared  to  say ;  but,. in  my 
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opinion,  it  is  a  circumstance  to  be  considered  in  determining  the 
question  whether  this  Court  shall  interfere,  although  the  application 
to  the  Court  be  on  the  behalf  of  the  Attorney-General;  and  I 
ground  myself  in  that  opinion  upon  what  is  said  by  Lord  Eldon 
iu  the  case  of  The  Attorney-General  v.  Johnscmy  2  Wils.  87,  where 
he  distinctly  stated  his  opinion  that  that  is  a  matter  which  is  to 
be  considered  in  determining  a  question  of  jurisdiction,  though  the 
application  be  on  behalf  of  the  Attorney-Greneral.  I  think,  there- 
fore, that  the  case  fails  so  far  as  the  public  are  concerned 

The  question  then  remains  of  the  private  right  of  the  plaintiffs. 
The  question  here  is,  what  is  the  injury  to  the  plaintiffs  in  their 
character  of  a  company  incorporated  by  Act  of  Parliament  beyond 
that  which  the  public  sustain  ?  It  is  said  that  there  is  damage  to 
their  pipes.  If  so,  there  is  a  remedy  in  an  action  on  the  case. 
And,  I  think,  there  is  great  weight  in  the  argument,  used  on  the 
part  of  the  defendants,  that  these  plaintiffs  who  have  acquired  a 
right  to  lay  their  pipes,  are,  in  truth,  seeking,  through  the  medium 
of  that  right,  a  higher  and  a  better  right — a  right  to  preclude 
others  from  laying  down  their  pipes.  But  I  do  not  think  that 
there  is  any  case  established  of  damage  to  the  pipes  of  the  plaintiffs 
sufl&cient  to  justify  the  interference  of  this  Court  on  the  ground  of 

private  nuisance.  And  I  have  been  throughout  this  case 
[*815]  very  much  struck  *by  the  strength  of  the  affidavits  made 

on  the  first  application  as  to  the  anticipated  nuisance ;  the 
enormous  inconveniences  which  were  then  anticipated  as  likely  to 
result  to  the  plaintiffs  from  the  defendants  being  permitted  to  lay 
down  their  pipes  at  all,  and  what,  in  my  opinion,  is  the  very  dif- 
ferent aspect  of  the  case  on  the  affidavits  as  they  now  stand ;  show- 
ing that  the  evils  anticipated  in  April,  1852,  and  so  strongly 
deposed  to  on  that  occasion,  have  not  been  realised,  by  the  affida- 
vits filed  on  the  present  occasion,  when  it  is  in  evidence  that  six 
miles  of  the  pipes  of  the  defendants  have  been  already  laid  down 
in  the  streets  of  Sheffield,  and  it  is  said  that  eight  more  have  been 
laid,  making  fourteen  altogether  during  the  pending  of  the  present 
matter.  Another  view  which  strikes  me  with  reference  to  the 
interference  of  this  Court  in  cases  of  this  description  is  this,  the 
parties  are  here  coming  into  equity  on  purely  equitable  grounds, 
and  on  a  case  where  there  may  be  some  possible  doubt  of  the 
result  of  the  proceeding  at  law.  I  take  it  that  in  a  case  of  that 
description  the  ordinary  course  of  this  Court  would  be  to  allow 
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the  proceedings  at  law  to  go  on,  in  order  that  the  Court  may  be  in 
a  position  to  see  what  the  result  of  those  proceedings  would  be. 
It  is  upon  an  equity,  founded  upon  a  legal  right,  that  the  plaintiffs 
come,  and  for  an  extension  of  a  legal  remedy.  It  is  first  to  be  seen 
to  what  extent  there  is  the  alleged  mischief  before  this  Court  would 
interfere.  The  effect  of  the  interference  of  this  Court  would  be  to 
prevent,  in  truth,  the  legal  question  being  tried  at  law.  Now,  upon 
these  grounds,  therefore,  and  being  satisfied  that  there  is  not  that 
extent  of  mischief  which,  in  my  opinion,  would  justify  the  interfer- 
ence of  this  Court,  the  conclusion  that  I  have  arrived  at  is,  that 
this  information  and  bill  ought  to  be  dismissed,  without  costs. 

Lord  Justice  Knight  Bruce.  —  One  point  made  against  the  in- 
formant and  the  plaintiffs  is  that  of  acquiescence  or  laches.  I  think 
no  such  point  established.  Early  and  speedily  after  the  first  com- 
mencement of  the  defendants'  project,  the  plaintiffs  protested 
against  it  openly  and  publicly,  and  they  have  uniformly  declared 
and  asserted  practically  their  opposition  to  it.  Whether  this  suit 
was  instituted  soon  enough  to  entitle  the  informant  and  the  plain- 
tiffs to  an  interlocutory  order  for  an  injunction  may  be  doubted ; 
but  it  was  commenced,  I  think,  soon  enough  to  warrant  them  in 
asking  the  Court  for  a  decree  on  making  a  case  for  one  in  other 
respects.  The  expenditure  on  the  part  of  the  defendants  has  taken 
place  under  full  notice  that  it  was  objected  to,  and  that  endeavours 
were  and  would  be  in  active  operation  to  render  it  useless  on  the 
ground,  or  alleged  ground,  taken  by  the  information  and  bill 

Then  comes  the  question  of  whether  the  acts  done  and  intended 
by  the  defendants  of  which  the  informant  and  plaintiffs  complain, 
amount,  or  if  performed  will  amount,  to  a  nuisance  in  point  of  law ; 
and  upon  the  evidence  now  before  the  Court,  I  think  that  the 
question  must  be  answered  in  the  afl&rmative  if  propounded  for  the 
purpose  and  in  the  sense  of  the  information  or  bill  separately,  and 
therefore  in  the  affirmative  if  propounded  for  the  purpose  and  in 
the  sense  of  both  together.  Various  highways  in  the  town  of 
Sheffield  have,  since  July  last,  in  the  prosecution  of  designs  pre- 
viously announced,  been  unlawfully  broken  up  for  the  purpose  of 
laying  down  the  defendants'  pipes.  The  same  course  of  proceeding 
is  intended  to  be  with  equal  unlawfulness  pursued  by  them  in 
other  public  highways  of  the  town,  to  an  extent  still  greater;  and 
it  must  be  taken  as  substantially  certain  that  hereafter  in  case  of 
the  absence  of  judicial  interference  to  prevent  it,  the  highways 
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under  which  the  plaintiffs'  pipes  lawfully,  and  the  defendants' 
pipes  unlawfully,  have  been  or  shall  be  laid,  will  in  various  places 
be  from  time  to  time  without  just  right  or  lawful  power  broken  up 
by  the  defendants,  for  the  purpose  of  repairing  their  pipes,  whether 
in  consequence  of  casualties  which  may  happen  to  them  or  other- 
wise, and  for  the  purpose  of  making  communications  between  their 
main  pipes  and  dwelling-houses  or  other  buildings.  These  illegal 
proceedings  effected  and  intended,  present  and  future,  may  perhaps 
well  be  said  in  one  sense  to  be  of  a  temporary  and  transitory,  and 
not  of  a  perpetual  or  permanent  kind.  But  from  the  nature  of  the 
case,  there  is  obviously,  I  think,  another  and  probably  more  impor- 
tant sense  in  which  a  character  of  perpetuity  and  per- 
[•  816]  manence  may  probably  *  be  ascribed  to  them.  It  has  been 
argued  that  the  annoyance,  if  any,  felt,  and  possibly  to  be 
felt,  may  be  small,  slight,  and  unfit  for  this  Court's  interference ; 
but  the  frequent  occurrence  for  ever  or  during  a  period  probably 
long  and  unascertained  of  an  annoyance  in  itself  slight,  I  mean,  if 
occurring  upon  a  single  day,  or  occurring  only  at  intervals,  may 
much  interfere  with  the  reasonable  convenience  and  comforts  of 
life.  Upon  the  evidence  now  before  us,  it  is,  I  think,  reasonable 
to  believe  that  during  a  period  probably  long  and  unascertained, 
the  defendants'  proceedings  under  consideration,  unless  judicially 
prevented,  will  unlawfully  be  of  frequent  occurrence,  and  will,  un- 
fortunately, be  of  very  frequent  occurrence,  and  will  unlawfully 
create  from  time  to  time  inconvenience  to  persons  who  as  travellers 
or  passengers  may  have  occasion  to  use  the  public  streets  and 
highways  in  Sheffield,  and  to  the  plaintiffs. 

There  is,  too,  another  aspect  of  this  case  which  may  deserve 
attention.  Mr.  Overend,  before  the  Lords  Justices,  in  January  of 
this  year,  assumed,  not  unreasonably,  and  urged  upon  us  the  possi- 
bility that  the  defendants  in  the  course  and  by  the  aid  of  time, 
may,  through  submission  or  acquiescence,  this  Court  not  interfer- 
ing, acquire  in  the  soil  or  in  the  use  of  the  soil  of  the  streets  and 
highways  where  their  pipes  now  proposed  to  be  and  are  now  laid,  a 
right  not  now  existing,  which,  if  acquired,  may  be  found  considerably 
inconvenient,  publicly  as  well  as  privately.  I  do  not  think  this  argu- 
ment has  been  displaced  or  answered.  Certainly,  I  am  aware  that 
the  bill  in  this  Court  is  a  bill  by  the  plaintiffs  on  their  own  behalf 
merely;  but  it  cannot  be  denied  that,  by  way  of  easement  or 
otherwise,  they  have  in  the  soil  of  the  streets  and  highways  within 
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the  tovrn  under  their  act  an  interest  exceedingly  different  from  that 
of  persons  merely  using  them  for  walking,  riding,  and  driving,  or  to 
have  the  approaches  along  them  to  their  shops,  warehouses,  and 
dwelling-houses  preserved  in  an  uninterrupted  or  an  unobstructed 
state.  Something  has  been  said  on  the  subjects  of  riots  or  unlawful 
assemblies,  but  into  that  part  of  the  argument  I  consider  it 
unnecessary  to  enter.  It  seems  to  me,  however,  right  to  notice  the 
incorporation,  whether  completely  or  incompletely,  of  the  defend- 
ants and  the  quantity  of  persons  thus  associated  together.  They 
have  the  advantage  and  strength  of  lastingness,  union,  number; 
and  it  may  well  be  thought,  nor  is  it  new  to  hold  or  to  act  upon  the 
opinion,  that  infringements,  even  slight  infringements,  of  right  in 
respect  of  land  by  persons  or  bodies  so  circumstanced  require 
especially  to  be  watched  with  a  careful  eye  and  repressed  with  a 
strict  hand  by  a  Court  of  equity  where  it  can  exercise  jurisdiction. 
The  propriety  of  the  bill  may  probably  well  be  thought  open  to 
more  doubt  than  the  propriety  of  the  information  in  the  present 
case.  But  I  consider  both  to  be  well  founded:  the  information, 
upon  the  ground  of  the  public  and  general  nature  of  the  nuisance ; 
the  bill,  if  on  no  other  ground,  yet  on  account  of  the  interest  in  the 
nature  of  a  private  interest,  whether  by  way  of  easement  or  other- 
wise, in  the  soil  of  the  public  highways  in  Sheffield,  which  I  have 
referred  to,  namely,  that  which  the  plaintiffs,  as  a  company,  have, 
under  their  Act  of  Parliament,  —  an  interest  likely,  I  think,  to  be 
prejudiced  by  the  defendants'  illegal  proceedings,  not  in  the  sense 
or  way  of  interferenoe  with  a  monopoly.  The  plaintiffs  cannot  be 
truly  said  to  have  any  right  in  the  nature  of  a  monopoly ;  but  they 
are  entitled  to  have  their  pipes  protected,  and  to  exercise  fairly 
the  powers  conferred  upon  them  by  the  Legislature,  which  has  for 
the  general  good  placed  them  under  obligations  and  liabilities  that 
the  defendants  are  exempted  from. 

It  has  been  urged,  perhaps  not  without  foundation,  that  the 
majority,  or  at  least  a  very  considerable  portion  of  those  who  com- 
prise the  governing  body  of  the  inhabitants  generally  of  Sheffield, 
are  disposed  against  this  suit  and  wish  well  to  the  defendants  and 
their  operations  ;  and  this  is  also  plausibly  contended,  that  it  will 
be,  on  the  whole,  to  the  convenience  or  advantage  rather  than  to 
the  inconvenience  or  disadvantage  of  the  town.  A  fact  (I  suppose 
it  to  be  true)  was  urged,  that  there  are  many  parts  of  England 
where  companies,  such  as  the  defendants',  and  constituted  for 
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fiimilar  purposes,  exist  whose  works,  without  any  authority 
from  the  Legislature  and  without  litigation  or  any 
[*  817]  *  objection,  have  long  been  and  are  still  interfering  with 
the  streets  and  public  highways  in  the  manner  here  com- 
plained of,  and  which  ought  to  be  prevented.  Each  of  these 
considerations  probably  deserves  some  attention ;  but  they  are  not, 
I  conceive,  conclusively  in  the  defendants'  favour,  and  are,  in  my 
opinion,  outweighed  by  others.  If  this  suit  is  opposed  to  the 
views  and  wishes  of  a  majority  of  the  governing  body,  and  the 
inhabitants  of  Sheffield  generally,  the  minority  do  not  therefore 
lose  their  rights.  Their  views  of  what  is  for  the  convenience  and 
advantage  of  the  town  are  not  necessarily  to  be  disregarded  in  a 
case  where  they  have  law  on  their  side ;  and  if  the  informant  and 
the  plaintiffs  would  have  a  right,  independently  of  what  has  been 
and  is  going  on  in  other  towns  or  places,  they  are  not  to  be 
deprived  of  it  because  the  inhabitants  of  those  towns  and  other 
places  may,  through  the  success  of  this  suit,  be  disturbed  or 
inconvenienced.  The  Legislature  is  open  to  all,  and  therefore  to 
the  defendants,  who,  if  they  shall  desire  parliamentary  authority 
for  their  undertaking,  and  shall  make  out  a  case  for  it,  will,  I  deure 
say,  obtain  it.  There  probably  will  be  the  expense  of  an  opposition 
before  a  committee  of  two  Houses  of  Parliament,  which  has  been, 
properly  enough,  made  the  subject  of  remark ;  but  it  ought  not  to 
influence  our  judgment.  It  has  been  said,  too,  that  there  are  parish 
surveyors  or  local  boards  to  whom  or  to  which  the  defendants  are 
willing  to  submit,  and  certain  agreements  upon  that  subject,  pei^- 
haps  of  a  lawful  perhaps  of  an  unlawful  nature,  have  been  produced. 
But  neither  are  the  powers  of  the  surveyors  or  boards  of  such 
extent  or  force  or  practical  utility  for  the  purpose  now  under 
consideration  as  those  which  the  Court  of  Chancery  can  exercise ; 
nor,  if  they  were,  would  it  be  right  for  the  Court  therefore  to 
abdicate  an  important  and  useful  part  of  its  own  undoubted  juris- 
diction. Nor  can  the  Attorney-General  nor  the  plaintiffs  be 
required  to  trust  or  to  resort  to  such  surveyors  or  boards  for  the 
prevention  or  protection  which  it  is  the  object  of  this  suit  to  attain. 
There  are  legal  proceedings  pending  with  which  the  relator  or 
plaintiffs,  upon  having  an  injunction,  ought,  I  think,  to  undertake 
to  deal  so  far  as  they  can,  in  any  manner  that  the  Court,  on  any 
application  or  suggestion  from  the  defendants,  now  or  hereafter, 
may  deem  reasonable.    But  the  pendency  of  such  proceedings 
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ought  not,  in  my  judgment,  to  delay  or  impede  the  action  of  this 
Court  in  a  case  where  the  law  and  facts  appear  to  me  to  be  free 
from  obscurity.  Not  forgetting  the  expressions  attributed,  and 
probably  with  correctness,  to  Lord  Eldon,  in  the  case  of  The 
Attorney- General  v.  Cleaver,  and  also  not  forgetting  those  to  be 
found  in  the  case  of  Crowder  v.  Tinkler,  19  Ves.  617,  I  am 
of  opinion  that  the  informant  and  the  plaintiffs  are  entitled  now 
to  an  injunction  until  further  order,  substantially,  though  not 
exactly,  in  the  terms  they  pray  it,  upon  the  undertaking  I  have 
just  mentioned  being  given  by  the  plaintiffs  and  the  relator,  with 
liberty  to  either  party  to  apply ;  a  liberty  which  may  be  especially 
useful  in  the  event  of  a  certain  result  or  trial  of  the  pending 
indictment  As  to  the  costs  of  the  suit,  I  have  entertained  and 
still  entertain  too  much  doubt  to  enable  me  to  concur  in  any  order 
as  to  the  costs  of  the  relator,  or  the  plaintiffs,  or  the  defendants. 

The  Lord  Chancellor.  —  This  is  a  cause  which  comes  on  to 
be  decided  under  circumstances  somewhat  unusual,  and  whatever 
be  the  results,  at  least  it  cannot  be  said  that  the  subject  has  not, 
in  one  form  or  another,  received  a  more  than  ordinary  degree  of 
consideration  and  discussion.  On  the  last  occasion  that  the  ques- 
tion came  on  to  be  discussed  before  the  Lords  Justices,  it  was 
fully  argued,  and  after  it  had  been  heard  by  them  they  intimated 
to  me,  not  having  finally  made  up  their  minds  on  the  subject,  that 
they  were  apprehensive  that  they  should  not  concur  in  the  view 
they  took  as  to  what  ought  to  be  done.  And  although  the  Legisla- 
ture has  in  such  cases  provided  for  that  result,  when  that  which  is 
before  the  Lords  Justices  is  an  appeal  from  some  other  decision,  no 
such  provision  is  made  with  reference  to  that  which  is  an  original 
hearing.  The  Lords  Justices,  in  this  state  of  affairs,  suggested 
that  the  cause  should  be  heard  by  me,  either  alone  or  the 
full  Court,  the  *  latter  of  which  I  thought  the  preferable  [•  818] 
course. 

Now,  I  have  heard  this  case  fully  and  ably  argued  by  one 
counsel  only  on  each  side,  and  I  confess  I  have  come  to  a  clear 
opinion  against  the  plaintiffs.  When  I  say  a  clear  opinion,  I  need 
hardly  say  that  (two  such  opinions  as  I  have  had  on  each  side  of 
me  differing)  anybody  of  course  must  feel  that  he  may  very  pos- 
sibly err.  It  appears  to  me,  that  both  the  Lords  Justices  concur 
substantially  on  this  point,  that  it  is  a  question  of  degree,  whether 
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this  Court  will  interfere  or  not.  If  that  is  the  case,  and  that  be  the 
right  view  of  the  question,  then  the  point  is,  whether  or  not  such  a 
probability  of  substantial  injurj  to  the  rights  of  the  public  passing 
along  the  streets  of  Sheffield,  or  the  inhabitants  using  those  streets, 
has  been  made  out,  so  as  to  make  it  a  reasonable  exercise  of  jurisdic- 
tion, for  this  Court  to  interfere  to  restrain  the  defendants.  Now,  I 
confess  that  my  opinion  is,  that  no  such  case  has  been  made  out. 
Then,  is  the  evil  of  such  a  nature  as  to  justify  the  Court  in  inters- 
fering?  What  is  the  evil?  It  is  said,  that  the  defendants  are 
about  to  tear  up  the  streets  to  an  extent,  one  representing  70 
miles,  the  other  100  miles.  Take  it  that  100  miles  of  the  streets 
are  to  be  torn  up.  TIus  is  rather  an  argument  popularly  taken 
than  one  which  ought  to  influence  one's  judgment  It  may  be 
that  before  they  complete  their  works  they  will  have  taken  up  the 
pavement  over  70  miles;  but  they  will  never  have  up  above  20 
yards  at  the  same  time,  and  they  will  never  have  that  up,  they 
say,  for  above  two  days ;  but  I  should  think  as  they  are  getting  on 
with  the  work,  not  above  three  or  four  hours.  That  is  my  experi- 
ence from  what  one  observes  when  similar  works  are  going  on  in 
the  metropolis.  It  is  no  sooner  begun  than  ended ;  and  it  seems 
to  me  that  the  circumstance  that  it  is  to  be  done  at  an  infinite 
variety  of  places  in  the  course  of  the  next  two  or  three  years,  or 
the  next  year,  during  which  time  the  process  of  laying  down  the 
pipes  will  be  going  on,  does  not  appear  to  me  at  all  to  vary  the 
case.  One  must  look  at  the  quantum  of  evil  at  each  particular 
place  and  at  each  particular  moment  of  time,  to  see  if  this  injunc- 
tion could  be  sustained  on  the  ground  that  there  is  a  continuity 
in  the  sense  of  going  from  one  place  to  another  to  extend  over 
one  or  the  next  two  yeais.  I  do  not  see  that  that  is  a  ground  for 
interfering. 

Putting  it  by  way  of  illustration,  what  is  there  to  prevent  the 
Court  from  restraining  a  person  coming  with  a  barrel-organ  through 
the  town,  and  disturbing  the  peace  of  the  inhabitants  ?  No  doubt 
it  would  be  a  very  serious  nuisance  if  a  person  with  a  barrel-organ 
or  bagpipes  were  to  station  himself  under  one's  window  all  day ; 
that  would  be  a  nuisance.  But  when  he  is  going  through  a  city, 
you  know  he  will  stop  ten  minutes  at  one  place  and  ten  minutes 
at  another  place,  and  so  he  will  go  on  all  day.  If  the  one  nuisance 
could  be  restrained,  I  do  not  see  why  the  other  could  not  There 
is  a  distinction,  no  doubt ;  the  one  interferes  with  the  soil,  the  other 
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is  collateral  to  any  interference  with  the  soil :  but  I  do  not  Bee,  m 
point  of  principle^  that  it  makes  anj  great  difference. 

I  do  not  rest  this  case  merely  on  my  own  opinion  as  to  its  being 
a  small  degree  of  injury,  but  I  think  it  may  be  safely  deduced 
from  the  Acts  of  the  Legislature  that  it  is  to  be  so  considered.  And 
I  come  to  this  conclusion  from  the  different  sources  to  which  our 
attention  has  been  called  by  the  terms  of  the  Joint-Stock  Begistra- 
tion  Act ;  because  that  Act  by  name  authorises  gas  companies  to 
be  formed  as  joint-stock  companies  for  the  manufacture  of  gas.  It 
contains  a  provision  giving  a  category  of  certain  associated  com- 
panies that  cannot  carry  their  works  into  operation  without  the 
aid  of  Parliament ;  but  it  does  not  include  gas  companies  among 
them.  When  the  argument  was  pressed,  I  suggested  that  perhaps 
the  Legislature  might  contemplate  a  company  formed  for  making 
gas  behind  a  row  of  houses,  and  supplying  them  with  gas  through 
their  own  land  with  their  consent  That  was  a  suggestion  that 
passed  in  my  mind;  but  I  cannot  seriously  believe  it  was  any 
arrangement  of  that  sort  that  the  Legislature  looked  to.  The 
Legislature  must  have  looked  at  the  fact  that  companies  may  be 
formed  for  the  manufacture  and  supplying  a  town  with  gas, 
and  may  carry  their  association  which  they  contemplate 
into  effect  without  the  aid  of  *  Parliament:  which  must  [*819] 
mean,  they  thought  it  possible  that  they  might  do  this 
in  some  way,  although  the  Legislature  had  not  authorised  them 
to  do  that  which,  but  for  the  Legislature,  it  was  said  they  could  not 
do. 

Then  it  was  said,  was  it  contemplated  that  they  might  violate 
the  law  by  tearing  up  the  pavement  ?  I  have  two  solutions  in  my 
mind  on  that  subject,  either  of  which,  I  think,  is  pretty  satisfac- 
tory. Perhaps  the  Legislature  thought  they  would  only  do  this 
with  the  sanction  of  the  surveyors  or  the  proper  authorities,  who 
would  prevent  their  doing  anything  which  they  considered  injuri- 
ous to  the  public,  who  would  pass  along  the  road  or  street  in  which 
the  pipes  would  be  laid,  and  that  it  would  be  safely  trusted  to 
them.  Or  it  may  be,  that  the  Legislature  did  not  consider  the  act 
of  taking  up  the  pavement  for  such  a  legitimate  purpose  as  this  a 
nuisance  at  alL  That  may  probably  be  the  question  to  be  decided 
on  the  trial  of  the  indictment.  If  I  thought  the  question  of  in- 
junction or  no  injunction  depended  on  that,  I  should  have  been 
very  apt  to  ask  the  Lobds  Justices  to  concur  with  me  in  letting 
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this  cause  stand  over  till  after  the  trial  of  that  indictment ;  hut  I 
do  not  think  so.     If  it  is  unlawful,  I  think  there  is  too  small  a 
degree  of  unlawfulness  to  warrant  this  Court's  interference  by  way 
of  injunction.    But  I  must  say  when  the  cause  was  argued,  before 
the  Lords  Justices,  in  August  last,  and  I  myself  said, "  We  do  not 
want  any  Court  of  law  to  tell  us  that  tearing  up  of  the  pavement 
is  unlawful,"  I  did  not  then  advert  to  the  particular  cu'cumstances 
of  the  act  contemplated  by  these  defendants,  but  merely  to  the 
general  proposition ;  and  I  cannot  say  that  it  appears  to  me  impos- 
sible to  be  held,  that  the  taking  up  the  pavement  for  such  a  pur- 
pose is  not  a  nuisance.     I  do  not  say  how  the  matter  may  be,  but 
it  may  be  held  to  be  analogous  to  this  sort  of  thing.    If  I  were  to 
station  a  cart  in  the  street  opposite  my  door,  obstructing  the  public 
highway,  I  might  be  guilty  of  a  nuisance  for  aught  I  know,  and  I 
might  be  liable  to  be  indicted ;  but  it  would  be  a  sufficient  answer 
to  say  that  the  cart  was  there  only  a  reasonable  time  and  for  a 
lawful  purpose.    If  it  was  used  in  the  way  in  which  such  things 
are  ordinarily  used,  it  cannot  be  a  nuisance  so  to  use  it.    The 
public  highway  is  for  the  convenience  9f  mankind,  and  so  to  use  it 
cannot  be  a  nuisance.     One  of  the  uses  is,  that  people  travelling 
along  with  a  horse,  or  carriage,  or  cart,  may  draw  up  at  a  particular 
door,  and  get  down  according  to  their  lawful  occupation.     So, 
again,  if  I  have  a  cart  come  to  my  house  with  five  or  six  tons  of 
coal,  of  course  it  would  be  in  some  sense  an  obstructing  of  the 
public  highway ;  but  it  is  difficult  to  maintain  that  in  an  ordinary 
street  that  would  be  a  nuisance.     All  these  cases  of  nuisance  or  no 
nuisance,  arising  from  particular  acts,  must,  from  the  nature  of 
things,  be  governed  by  particular  circumstances.     Now,  if  a  car- 
riage were  to  drive  up  Belgrave  Square,  and  stand  half  the  day  at 
the  door  of  a  house,  waiting  for  some  person  calling  there,  I  do  not 
think  that  that  could  be  made  out  to  be  a  nuisance.    It  may  be 
said,  "  You  stayed  there  an  unreasonable  time."    It  may  be  so ; 
but  it  would  be  difficult  indeed  to  make  out  that  it  was  a  nuisance. 
But  suppose  the  same  thing  happened  in  the  street  that  runs  from 
Covent  Garden  to  St.  Martin's  Lane  —  a  man  calling  there  and 
saying,  "  I  mean  to  have  a  chat  for  half  an  hour,''  I  do  not  know 
but  what  that  would  be  a  nuisance.    You  must  be  governed  by 
the  particular  circumstances.    You  must  look  at  the  particular 
place  or  object  that  the  parties  have  in  view.    I  take  it  all  these 
questions  are  of  this  nature,  "  Are  you  using  the  matter,  which  is 
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the  subject-matter  of  inquiry,  in  a  reasonable  way  and  according 
to  the  uses  for  which  it  was  contemplated  ? "  It  may  be  that  the 
tearing  up  of  the  pavement  is  not,  even  for  the  purpose  of  laying 
down  gas-pipes,  anytliing  that  was  ever  in  contemplation,  and  that 
it  cannot  be  done  without  the  authority  of  the  Legislature,  or  some 
other  competent  authority.  But,  as  I  said  before,  if  I  thought  the 
question  turned  on  the  decision  of  that  point,  I  should  probably 
have  wished  the  matter  to  stand  over  till  after  the  trial  of  the 
indictment.  Not  thinking  so,  but  thinking  that  the  evil,  if  any, 
which  does  exist  is  of  such  a  very  transient  nature,  that  at  no  one 
spot  or  to  no  one  individual  can  it  be  said  to  be  more  than  a  pass- 
ing and  almost  imaginary  evil,  I  am  of  opinion  that  no  case  is  made 
out  for  restraining  these  parties.  I  concur,  therefore, 
*  with  Lord  Justice  Turner,  in  thinking  that  this  bill  and  [*  820] 
information  ought  to  be  dismissed ;  though  I  entirely  con- 
cur with  both  Lords  Justices  that  nothing  should  be  said  about  costs. 

Attomey-Oeneral  v.  Cambridge  Consumers  Oas  Company. 

L.  R.  4  Ch.  71-87  (s.  c.  38  L,  J.  £Jh.  94,  17  W.  R.  145). 

Nuisance. — Ir^ftincHon.  —  Breaking  up  Streets  to  lay  Gros-pipea.  —  Amend-  [71] 

ment  at  Hearing. 

The  disturbance  of  the  pavement  of  a  town  by  an  unincorporated  gas  com- 
pany, without  lawful  authority,  for  the  purpose  of  laying  down  gas-pipes,  is 
not  a  nuisance  so  serious  and  important  that  a  Court  of  equity  will  interfere  by 
injunction  to  prevent  it. 

This  was  an  appeal  from  a  decision  of  the  Vice-Chancellor  [72] 
Malins.    The  case  is  reported  (L.  R  6  Eq.  282). 

The  suit  was  commenced  by  information  and  bill,  the  relators 
and  plaintiffs  being  the  Cambridge  University  and  Town  Gaslight 
Company,  and  the  defendants  the  Cambridge  Consumers  Gas  Com- 
pany, Limited,  and  seven  of  the  Improvement  Commissioners  of 
Cambridge  and  their  clerk. 

By  the  Cambridge  Improvement  Act  (28  Geo.  III.  c.  64),  the 
property  in  the  streets,  pavements,  Ac,  in  Cambridge  was  vested  in 
the  commissioners,  and  they,  or  any  five  or  more  of  them,  were 
empowered  to  order  any  of  the  pavements  to  be  taken  up,  and  to 
order  the  streets  to  be  lighted  in  such  manner  as  they  should  think 
proper,  and  to  contract  with  any  person  or  persons  for  the  lighting 
of  the  streets. 
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The  plaintiffs  were  originally  incorporated  under  an  Act  of  Par* 
liament  (4  WilL  IV.  c.  28),  under  the  name  of  the  Cambridge  Gas- 
light Company,  and  by  the  Cambridge  University  and  Town  Gas 
Act,  1867  (in  which  was  incorporated  the  Gas  Works  Clauses  Act, 
1847),  they  were  continued  under  their  present  name,  and  addi- 
tional powers  were  given  them,  a  reservation  being  made  of  the 
powers  and  rights  of  the  commissioners. 

By  a  contract  between  the  plaintiffs  and  the  commissioners, 
dated  the  26th  of  May,  1854,  the  plaintiffs  agreed  to  light  the 
public  streets  of  Cambridge  for  a  term  of  fourteen  years  from  the 
1st  of  June,  1854,  and  they  were  empowered  to  break  up  any  street 
for  the  purpose  of  their  contract 

The  plaintiffs  purchased  land,  erected  buildings,  and  laid  out 
twenty  miles  of  main  pipes  and  nearly  3000  private  service  pipes, 
and  erected  660  street  lampsw 

On  the  12th  of  December,  1867,  the  defendant  company  was 

registered  under  the   Companies  Act,   1862,  as  a  limited 

[*  73]  company,  *  with  a  nominal  capital  of   £25,000,  "  for  the 

purpose  of  supplying  Cambridge  and  its  vicinity  with  gas." 

On  the  12th  of  January,  1868,  the  commissioners  made  a  con- 
tract with  the  defendant  company,  who  had  made  a  lower  tender 
than  the  plaintiffs,  for  the  lighting  of  the  streets  of  the  town  for 
fourteen  years  from  the  1st  of  June,  1868.  The  contract  provided 
that,  for  the  purpose  of  carrying  the  contract  into  effect,  the  defend- 
ant company  might  break  up  the  pavement  of  any  street  The 
defendant  company  accordingly  commenced  to  break  up  the  streets 
and  to  lay  down  gas-pipes,  and  issued  a  prospectus  stating  that  the 
directors  had  determined  to  supply  the  colleges  and  private  con- 
sumers, and  had  obtained  the  contract  for  lighting  the  public  streets. 

On  the  5th  of  March,  1868,  the  information  and  bill  was  filed. 
It  prayed  for  an  injunction  to  restrain  the  defendant  company  from 
breaking  up  the  street  and  footpath  adjoining  the  land  of  the 
plaintiffs,  and  from  injuring  or  interfering  with  the  pipes  of  the 
plaintiffs,  and  from  breaking  up  any  of  the  streets  and  pavements 
of  the  town,  and  from  allowing  any  of  the  pipes  already  laid  down 
to  continue ;  and  also  to  restrain  the  commissioners  from  exercis- 
ing, or  assuming  to  exercise,  the  power  of  permitting  the  defendant 
company  to  break  up  the  streets  or  interfere  with  the  gas-pipes  of 
the  plaintiffs. 

On  the  28th  of  May  the  plaintiffs  moved  for  an  injunction  in 
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terms  of  the  prayer,  but  the  motion  was  ordered  to  stand  over  till 
the  hearing. 

On  the  1st  of  June  the  works  of  the  defendant  company  were 
not  in  a  sufficiently  forward  state  to  enable  them  to  commence 
lighting  the  town,  and  on  the  2nd  of  June  the  commissioners 
declared  the  contract  with  them  to  be  at  an  end. 

In  support  of  the  motion  for  an  injunction,  affidavits  were  made 
by  twenty-five  of  the  chief  officers  of  the  university  and  inhabi- 
tants of  the  town,  stating  that  the  opening  of  the  streets  by  the 
defendant  company  was,  in  the  opinion  of  the  deponents,  an  unnec- 
essary interference  with  the  traffic  of  the  town,  and  that,  should 
the  lajring  of  the  mains  be  continued  generally  through  the  streets 
of  the  town,  the  same  must  prove,  and  continue  to  be,  an  incon- 
venience to  all  persons,  whether  carrying  on  business  as 
traders  or  *  residents  therein,  by  the  causing,  in  the  first  [*  74] 
place,  trenches  to  be  dug  and  mounds  erected  throughout 
the  length  and  breadth  of  the  town  for  the  purpose  of  laying 
mains,  and  afterwards,  though  in  a  less  degree,  through  the  nec- 
essity which  must  arise  for  breaking  up  the  streets  and  pavements 
for  such  additions,  alterations,  and  repairs,  as  circumstances  might 
require,  especially  having  regard  to  the  narrowness  of  the  Cam- 
bridge streets;  and  another  set  of  affidavits  by  fourteen  other 
inhabitants,  who  stated  that  the  defendants  had,  after  laying  down 
their  mains,  allowed  the  trenches  to  remain  open,  and  mounds  of 
earth  to  stand  near  thereto  for  a  considerable  time — in  St  Andrew's 
Street  for  the  whole  of  one  day  and  the  greater  part  of  the  follow- 
ing day  —  in  order  that  service  pipes  might  be  connected  with  the 
mains  for  the  supply  of  private  houses,  thereby  causing  a  length- 
ened and  unnecessary  interference  with  the  traffic  of  the  town ; 
that  many  of  the  streets  of  Cambridge,  and  principally  some  in  the 
centre  of  the  town,  which  they  specifically  mentioned,  were  so 
narrow  that  only  one  vehicle  could  pass  through  them  at  once,  and 
that  if  the  defendant  company  were  to  break  up  those  streets  for 
the  purpose  of  laying  such  mains,  the  traffic  through  the  streets 
would  be  entirely  suspended,  and  that  there  were  many  narrow 
streets  and  places  in  the  town  of  considerable  importance  for  foot 
passengers,  by  the  opening  whereof,  for  the  purpose  of  laying  their 
mains,  by  the  defendant  company  much  inconvenience  and  annoy* 
ance  would  be  caused  to  the  public.  An  affidavit  was  also  made 
by  the  consulting  engineer  of  the  plaintifi's,  who  stated  that  the 
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defendant  company  were  laying  their  mains  close  to  those  of  the 
plaintiffs,  and  that  it  would  be  impossible  for  them  to  continue 
their  work  without  disturbing  and  causing  great  injury  to  the 
pipes  of  the  plaintiffs. 

On  the  part  of  the  defendant  company,  affidavits  were  made  by 
the  town  surveyor,  and  by  five  inhabitants  of  St.  Andrew's  Street, 
to  the  effect  that  no  material  inconvenience  had  been  caused  by 
the  opening  of  the  streets  for  their  works,  that  no  injury  had  been 
done,  or  would  be  done,  to  the  property  of  the  plaintiffs,  and  that 
no  additional  inconvenience  had  been  caused  by  laying  service 
pipes  to  private  houses,  inasmuch  as  such  pipes  had  been  laid  by 
boring  under  the  pavement  from  the  trenches  which  were  open  for 
the  purpose  of  laying  the  mains  to  supply  the  public  lamps. 
[*75]  *  After  the  contract  with  the  defendant  company  had 
been  rescinded,  the  plaintiffs  filed  a  further  affidavit  stating 
the  resolution  of  the  commissioners,  but  the  information  and  bill 
was  not  amended. 

On  the  part  of  the  defendant  company,  further  affidavits  were 
made  by  twenty-one  inhabitants  of  the  town,  who  stated  that  the 
competition  of  a  second  company  would,  by  keeping  down  the 
price  and  improving  the  quality  of  the  gas,  be  a  great  benefit  to 
the  inhabitants  far  exceeding  the  temporary  inconvenience  of 
breaking  up  the  streets ;  and  the  foreman  of  the  contractors  who 
were  laying  down  the  defendant  company's  pipes  made  an  affidavit 
stating  that  five  miles  of  the  street  mains  were  complete,  that  it 
had  not  been  necessary  to  stop  or  divert  the  traffic  in  any  street, 
that  in  the  narrow  streets  the  pipes  could  be  easily  laid  in  the 
morning  before  the  traffc  commenced,  and  that  the  trenches  had 
not  been  kept  open  for  the  purpose  of  laying  private  service  pipes. 

On  the  28th  of  June  the  information  and  bill  came  on  for  hear- 
ing on  notion  for  decree.  The  Vice-Chanoellob  was  of  opinion 
that  the  alleged  injury  to  the  plaintiffs  was  not  proved,  but  held 
that  there  was  sufficient  nuisance  to  the  public  to  call  for  the 
interference  of  the  Court  by  injunction,  if  it  had  not  been  that  the 
acts  of  the  defendant  company  were  justified  by  the  authority  of 
the  commissioners  so  long  as  their  contract  existed.  His  Honour 
accordingly  refused  the  motion  for  decree,  but  gave  the  plaintiffs 
leave  to  amend  by  putting  in  issue  the  determination  of  the 
contract,  and  he  dismissed  the  information  as  against  the  com- 
missioners. 
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On  the  29th  of  July,  the  information  and  bill  having  been 
amended,  the  Yige-Changellor  granted  an  injunction  until  the 
hearing,  restraining  the  defendant  company  from  breaking  up  the 
streets. 

The  defendant  company  appealed  from  the  order  giving  leave  to 
amend,  and  from  the  order  for  an  injunction ;  and  they  also 
appealed  from  a  further  order  of  the  Vioe-Chancellor,  by  which 
he  had  refused  to  strike  out  the  amendments  as  irregular. 

Mr.  Cole,  Q.  C,  and  Mr.  Rigby,  for  the  appellants :  — 

Assuming  that  the  defendant  company  are  now  acting  without 
the  authority  of  the  commissioners,  still  this  is  not  a  case 
in  which  *  the  CJourt  will  interfere  by  injunction.  The  case  [*  76] 
of  Attomey-Oen&ral  v.  Sheffield  Qas  Consumers  Company,  3 
De  G.  M.  &  G.  304  (p.  273,  ante},  is  strictly  in  point.  It  was 
there  decided  that  the  breaking  up  of  the  streets  of  a  town  to  lay 
down  gas-pipes,  where  the  obstruction  was  only  for  two  or  three 
days  at  a  time  in  each  street,  was  not  a  nuisance  of  such  con- 
tinuous nature  as  would  induce  the  Court  to  interfere.  The  author- 
ity of  that  case  has  never  been  questioned,  and  many  gas 
companies  have  been  founded  on  the  faith  of  it ;  and  it  was  re- 
cognised in  Broadbent  v.  Imperial  Qas  Company,  3  De  G.  M.  &  G. 
436 ;  Goldsmid  v.  Tunbridge  Wells  Improvement  Commissioners,  L. 
R  1  Ch.  349 ;  and  Cooke  v.  Forbes,  L.  R.  5  Eq.  166.  The  fact  of 
its  being  a  nuisance  at  law  makes  no  difference,  for  this  Court  will 
not  interfere  to  restrain  an  act  which  is  a  nuisance  at  law  unless  it 
be  either  irreparable  or  incessant.  Gas  companies  are  not  excepted 
like  railway  companies  from  the  Companies  Act;  but  they  are 
left  to  the  ordinary  operation  of  the  law.  If  these  works  injure 
any  person,  he  can  bring  his  action,  and  if  the  damage  is  trifling,  he 
will  get  nominal  damages ;  if  it  is  substantial,  he  will  get  substan- 
tial damages. 

The  plaintiffs'  evidence  in  the  present  case  fails  to  make  out  any 
actual  injury  either  to  themselves  or  to  the  public.  The  witnesses 
only  speak  to  probable  inconvenience,  and  even  that  will  be  only 
temporary.  The  commissioners  are  the  appointed  guardians  of 
the  interests  of  the  inhabitants ;  but  they  make  no  objection  to 
the  proceedings  of  the  defendants.  The  only  objectors  are  the 
plaintiffs,  who  are  a  rival  gas  company. 

With  respect  to  the  leave  to  amend,  we  contend  that  this  was 
not  a  proper  case  for  amendment,  for  the  new  amendments  raise 
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an  issue  not  arising  ont  of,  but  contradictoiy  to,  the  issue  raised  by 
tbe  bill  A  plaintiff  who  has  no  title  at  the  filing  of  the  bill 
cannot  make  out  a  title  by  facts  subsequently  occumng  and  intro- 
duced by  amendment.  Attorney-General  v.  Corporation  of  Avon, 
11  W.  K  1050;  Watts  v.  Hyde,  2  Ph.  406  ;  BeUamy  v.  Sabine,  2 
Ph.  425  ;  Lord  Damley  y.  London,  Chatham,  and  Dover  Railway 
Company,  1  D.  J.  &  S.  204;  Godfrey  v.  Tucker,  33  Beav. 
[*77]  280;  *  lirih  v.  BidUy,  33  L.  J.  Ch.  698;  Tonkin  y.  Leth- 
bridge.  Coop.  Q.  43 ;  PUkington  v.  WigTMJl,  2  Madd.  240 ; 
Beardmore  v.  Gregory,  2  H.  &  M.  491,  496. 

Sir  Eoundell  Palmer,  Q.  C,  Mr.  Osborne,  Q.  C,  and  Mr.  Locock 
Webb,  for  the  informant  and  plaintiffs :  — 

[The  Lord  Justice  Wood.  —  We  need  not  trouble  you  as  to  the 
appeal  respecting  the  right  to  amend.] 

The  revocation  of  the  contract  with  the  commissioners  removes 
all  the  defence  for  the  defendants.  There  can  be  no  doubt  that 
the  operations  of  the  defendants  constitute  a  nuisance  both  to  the 
plaintifib  and  the  public,  and  that  the  defendants  are  committing 
an  illegal  act.  This  was  decided  in  Ellis  v.  Sheffield  Gas  Con- 
sumers Company,  2  £.  &  6.  767.  In  such  a  case  the  jurisdiction  of 
this  Court  to  interfere  by  injunction  is  undoubj^ed.  But  the  defend- 
ants claim,  in  effect,  to  set  the  law  at  defiance,  relpng  on  Attorney- 
General  V.  Sheffield  Gas  Consumes  Company,  3  De  G.  M.  &  G.  304. 
That  case  is  not,  however,  conclusive,  for  the  majority  of  the  Court 
doubted  whether  the  breaking  up  of  the  streets  by  a  gas  company 
was  a  nuisance  at  common  law,  and  if  Ellis  v.  Sheffield  Gas  Conr 
sumers  Company  had  been  then  decided,  they  would  probably  have 
agreed  with  Lord  Justice  Knight  Bbucib,  and  granted  the  injunc- 
tion. Again,  the  Judges  in  that  case  held  that  under  the  particu- 
lar circumstances  the  injury  was  trivial ;  but  the  decision  cannot 
be  taken  as  establishing  the  general  proposition  that  in  the  opinion 
of  this  Court  the  breaking  up  of  the  streets  of  a  large  town  is  a 
mere  trivial  nuisance,  for  the  extent  of  the  inconvenience  to  the 
public  and  injury  to  individuals  is  a  matter  of  daily  experience ; 
and  it  has  been  expressly  held  to  be  a  serious  public  nuisance  in 
Beg.  V.  Longton  Gas  Company,  29  L.  J.  M.  C.  118 ;  Beg.  v.  Train,  2 
B.  &  S.  640 ;  and  Beg.  v.  United  Kingdom  Telegraph  Company,  2 
B.  &  S.  647,  n.  (a).  In  the  latter  case  the  Master  op  the  Bolls  re- 
tained the  information  for  a  year,  to  obtain  the  opinion  of  a 
Court  of  law  as  to  the  legal  right,  which  he  would  not  *  have  [•  78] 
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done  xmless  he  had  been  inclined  to  grant  an  injunction.  At- 
tamey-Oeneral  v.  UhiUd  Kingdom  Telegraph  Company,  30  Beav. 
287. 

But  if  the  injnry  in  each  particular  instance  is  considered 
trivial  it  will  be  incessant,  and  that  is  itself  a  ground  for  granting 
an  injunction.  The  plaintiffs  and  Attorney-Greneral  ought  not 
to  be  obliged  to  bring  continual  actions  or  indictments  with  no 
substantial  result.  Tipping  v.  St  Helen's  Smelting  Company,  L. 
R.  1  Ch.  66;  CrossUy  v.  Ughtowler,  L.  R  2  Ch.  478.  And  in 
AUorney-Oeneral  v.  Sheffield  Gaa  Consumers  Company,  Lord  Crak- 
WORTH  says  (3  De  G.  M.  &  G.  814):  "  Once  establish  that  the  set- 
ting up  of  something  permanently  is  a  nuisance,  and  it  is  imma- 
terial whether  it  is  more  or  less,"  and  he  refers  to  Rochdale  Canal 
Company  v.  King,  2  Sim.  (N.  S.)  78. 

The  Gas  Companies  Act  (10  &  11  Vict.  c.  15)  places  great 
restraints  on  gas  companies  incorporated  under  that  Act,  to  secure 
the  public  from  annoyance  and  injury  ;  and  it  is  unreasonable  to 
suppose  that  the  Legislature  intended  to  leave  companies  like  the 
defendants,  which  are  independent  of  the  Act,  altogether  free  to 
create  as  much  annoyance  as  they  please. 

With  respect  to  the  injury  to  the  plaintiffs  as  a  company,  it 
consists  not  only  in  the  present  damage  which  may  be  done  to  the 
property ;  but  the  defendants  will  in  time  acquire  an  easement 
which  will  give  them  a  right  to  interfere  with  the  freedom  of  the 
plaintiffs  in  laying  down  their  own  pipes.  GMdsmid  v.  Tunbridge 
Wells  Improvement  Commissioners,  L.  R  1  Ch.  349. 

Sir  W.  Page  Wood,  L.  J. :  — 

In  this  case  we  are,  in  fact,  called  upon  to  overrule  the  case  of 
Attomey-Qeneral  v.  Sheffield  Gas  Consumers  Company,  3  DeG.  M  & 
G.  304,  for  we  do  not  think  that  the  Vioe-Chancellor  has  shown 
any  serious  distinction  between  the  two  cases.  Indeed,  if  there  is 
any  distinction,  the  grounds  for  interference  by  injunction  in  the 
former  case  were  much  stronger  than  in  the  present.  In  that  case, 
as  here,  the  plaintiffs  and  relators  were  a  rival  gas  company,  but 
the  town  in  question  was  Sheffield,  a  town  of  vast  manu- 
factures, and  of  far  •  greater  traffic  than  Cambridge.  In  [*  79] 
that  case,  even  upon  the  most  favourable  statement,  the  de- 
fendants contemplated  executing  their  works  through  seventy 
miles  of  streeta,  only  six  miles  of  which  had  been  laid — about 
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oue-twelfth  of  the  entire  distance ;  in  the  present  case  about  one* 
fourth  of  what  is  contemplated  has  been  done.  What,  then,  are 
the  points  relied  upon  by  the  plaintiffs  to  distinguish  that  case 
from  the  present  ?  The  point  most  strongly  relied  upon  was  that 
the  law  was  then  uncertain,  that  it  was  not  clear  that  the  proceed- 
ings of  the  defendants  would  be  held  at  law  to  be  a  nuisance,  regard 
being  had  to  all  the  circumstances  of  that  case.  But  in  that  case 
it  was  assumed,  on  the  application  for  the  interlocutory  injunction, 
that  the  proceeding  must  be  unlawful,  as  there  was  no  warrant 
for  taking  up  the  streets,  and  nothing  therefore  to  justify  that 
which  must  for  a  certain  period  have  interfered  with  the  traffic  and 
with  the  convenience  of  those  who  had  shops.  It  is  undoubtedly  true 
that  at  the  hearing,  as  Lord  Cranwobth  himself  said  in  Broadbent 
V.  Imperial  Oaa  Company,  7  De  G.  M.  &  G.  461,  doubts  were  thrown 
out  by  himself  and  by  Lord  Justice  Tubner  as  to  whether,  under 
all  the  circumstances  of  the  case,  it  would  be  held  to  be  a  nuisance 
at  law ;  but  the  course  taken,  as  he  himself  said,  in  the  same  case, 
did  not  turn  upon  that,  and  he  never  expressed  any  doubt  or  dis- 
satisfaction with  the  judgment  in  Attorney-General  v*  SheJ^Held  Gas 
Consumers  Company,  3  De  G.  M.  &  G.  304 ;  on  the  ground  of  its  hav- 
ing proceeded  on  a  mistaken  notion  that  the  act  complained  of  would 
not  be  considered  a  nuisance  at  law.  If  the  case  had  rested  upon 
any  doubt  of  that  kind,  the  course  taken  would  certainly  not  have 
been  to  dismiss  the  bill,  but  the  bill  would  have  been  retained,  as 
was  done  by  the  Master  of  the  Rolls  in  Attomey-General  v. 
United  Kingdom  Telegraph  Company,  30  Beav.  287,  in  order  to 
take  the  opinion  of  a  Court  of  law. 

That  being  so,  there  really  appears  nothing  else  to  distinguish 
that  case  from  the  present ;  for  with  respect  to  the  extent  of  the 
nuisance  the  facts  were,  as  I  have  said,  much  stronger  in  that  case 
than  anything  which  we  find  here.  At  that  time,  it  is  true,  the 
extent  and  aggravation  of  the  nuisance  had  not  been  so  strongly 
commented  upon  as  it  has  been  in  some  of  the  subsequent 
[*  80]  cases  at  *  law ;  but  even  allowing  that,  there  is  sufficient 
to  show  that  this  is  not  a  case,  having  regard  to  all  the  cir- 
cumstances, in  which  the  Court,  according  to  its  ordinary  rules, 
will  interfere  by  way  of  injunction.  If  I  had  felt  any  doubt  upon 
the  propriety  of  that  decision,  I  should  not  have  thought  it  right, 
after  a  decision  had  been  come  to  by  the  full  Court  (although  one 
eminent  member  of  that  Court  differed  in  opinion),  and  had  re- 
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mained  for  fifteen  years  unquestioned,  to  treat  it  as  a  case  which 
we  ought  to  overrule,  without  its  being  considered  by  a  higher 
tribunal. 

The  reason  why  I  say  that  I  do  not  entertain  the  doubts  which 
have  been  expressed  by  the  Vioe-Chancbllob,  and  why  I  do  not 
concur  in  the  views  of  the  learned  Lobd  Justice  who  dififered 
from  the  other  two  Judges,  is  not  that  that  case  can  be  taken  as 
having  established  any  such  rule  as  Mr.  Cole  contended  for.  He 
appeared  to  think  that  a  company  of  this  description,  unfurnished 
with  any  of  those  powers  and  authorities  which  an  Act  of  Parlia- 
ment might  give  them,  has  a  right  to  erect  works  and  to  incur 
expenditure  upon  the  faith  of  that  case,  and  then  to  say :  "  We 
will  tell  the  Court  that  we  have  laid  out  our  money  and  have  com- 
menced our  works  by  the  authority  of  the  Court  itself;  and 
although  the  law  has  decided  that  the  acts  done  distinctly  consti- 
tute a  nuisance,  and  subject  us  to  an  indictment,  nevertheless,  we 
may  defy  the  proceedings  of  a'  Court  of  law,  because  a  Court  of 
equity  will  not  interfere  by  injunction."  Nothing  that  we  are 
now  doing,  nor  any  sanction  which  we  are  now  giving  to  that 
decision,  holds  out  anything  in  the  least  contrary  to  that  which 
was  decided  by  the  Court  of  Queen's  Bench  in  Beg.  v.  Longton  Gas 
Company,  29  L.  J.  M.  C.  118,  where  it  was  held,  upon  grounds  in 
which  I  entirely  acquiesce,  that  to  say  that  any  private  individual 
or  company  may  break  up  the  pavements  for  the  purpose  of  laying 
down  gas-pipes  or  water-pipes,  or  of  making  communications  with 
the  gas-pipes  or  water-pipes  of  another  company  without  subject- 
ing themselves  to  an  indictment,  would  be  to  create  confusion  and 
discomfort  to  the  inhabitants  of  a  town.  I  agree  with  Sir 
Roundell  Palmer  that  Attomey-Oeneral  v.  Sheffield  Gas  Consumers 
Company,  3  De  G.  M.  &  G.  304,  must  be  taken  upon  its  own  circum- 
stances ;  but  it  rests  upon  principles  well  established.  One  of 
them  is  this,  that  where  the  Court  interferes  by  way  of 
injunction  to  prevent  *  an  injury  in  respect  of  which  [*  81] 
there  is  a  legal  remedy,  it  does  so  upon  two  grounds,  which 
are  of  a  totally  distinct  character;  one  is  that  the  injury  is 
irreparable,  as  in  the  case  of  cutting  down  trees ;  the  other  that 
the  injury  is  continuous,  and  so  continuous  that  the  Court  acts 
upon  the  same  principle  as  it  used  in  older  times  with  reference  to 
bills  of  peace,  and  restrains  the  repeated  acts  which  could  only 
result  in  incessant  actions,  the  continuous  character  of  the  wrong 
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making  it  grievous  and  intolerabl&  As  an  illastxation  of  this 
class  of  case,  I  may  refer  to  Soltau  v.  De  Held,  2  Sim.  (N.  a)  133, 
where  the  annoyance  from  the  ringing  of  the  bell  was  in  itself 
slight,  but  it  was  so  continuous  that  the  Court  thought  fit  to  arrest 
the  nuisance  hrevi  manM,  and  save  the  complainant  all  further 
annoyance. 

If,  theref ore,  in  the  present  case  it  had  been  made  out  that  there 
was,  either  to  the  public,  or  the  owners  of  property  adjoining  the 
streets,  such  a  continuous  injury,  an  injunction  would  be  granted  ; 
and  we  must  accordingly  look  narrowly  at  the  evidence,  as  the 
Judges  did  in  AUomey-General  v.  Sheffield  Oas  Ccmsumers  Com* 
pany,  3  De  G.  M.  &  G.  304,  to  learn  the  amount  of  continuous  injury 
which  is  likely^  to  be  inflicted.  The  principal  reasoning  of  the 
Judges  in  that  case  applies  with  still  stronger  effect  here.  They 
said  in  effect :  ^  Although  it  is  true  that  the  company  are  about  to 
take  up  no  less  than  seventy  miles  of  streets,  it  will  be  at  different 
times,  and  at  no  one  time  will  it  occupy  more  than  two  or  three 
days ;  that  may  be  an  indictable  offence,  but  we  do  not  think  it  is 
such  an  injury  as  to  call  for  the  interference  of  this  Court."  No 
doubt  there  may  be  cases  in  which  this  Court  would  interfere  to 
prevent  injury  of  this  nature  being  done  only  for  a  single  day,  as 
where  there  is  a  street  with  immense  traffic,  and  there  is  danger 
that  by  the  loss  of  that  traffic  for  a  single  day  custom  would  be 
diverted  elsewhere  and  lost  But  this  is  not  a  case  of  that  kind. 
We  have  here  the  same  circumstance  which  occurred  in 
Attomey-Oeneral  v.  Sheffield  Oas  Consumers  Company y  and  which, 
I  think,  influenced  the  judgment  of  the  Court  —  that  it  is  not  an 
ex  officio  information  in  which  the  Attorney-General  gathers  up  the 
complaints  and  injuries  of  a  whole  district,  and  lays  them  before 
the  Court;  but  it  is  an  information  at  the  relation  of 
[*  82]  *  a  rival  gas  company,  who  are  abo  the  plaintiffs.  They 
have  a  perfect  right  to  bring  themselves  forward  as  plain- 
tiffs if  any  special  damage  has  been  inflicted  upon  them.  But  I 
agree  with  the  Vicb-Chancellor,  that  upon  the  evidence  before 
us  they  prove  no  injury  whatever  to  their  property ;  their  witnesses 
speak  a  good  deal  of  contemplated  and  possible  injury  to  the  pipes, 
but  no  one  witness  has  come  forward  to  prove  that  any  specific 
injury  has  been  done. 

Then,  when  we  come  to  the  injury  to  the  public,  several  learned 
heads  of  colleges  and  others  say  that  they  contemplate  great  in- 
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convenience;  but,  as  was  the  case  in  Attanuy- General  v.  Sheffield 
Gas  Consumers  Company,  3  De  O.  M.  &  G.  304,  although  five  miles 
of  pipes  have  been  laid  down,  no  one  comes  forward  to  say  that  he 
has  actaally  sustained  any  injury  from  the  taking  up  of  the  pave- 
ments. It  is  true  that  they  say  that  when  the  defendants  come  to 
the  narrow  streets  there  will  be  great  inconvenience.  But  some 
part  of  the  five  miles  already  laid  down  was  in  the  narrow  streets, 
and,  at  all  events,  no  evidence  has  been  brought  before  us  to  satisfy 
us  that  the  injuiy  is  such  as  this  Court  ought  to  interfere  by 
injunction  to  prevent 

We  were,  however,  much  pressed  on  the  part  of  Sir  Boundell 
Palmer,  with  his  usual  power,  by  this  argument,  which  did  not 
escape  the  attention  of  the  Court  in  Attorney- Generai  v.  Sheffield 
Gas  Consumers  Company,  He  argued  that  the  Legislature,  by  the 
the  Gas  Companies  Act,  1847,  has  imposed  important  restrictions 
upon  the  plaintifib  and  other  gas  companies  incorporated  under 
Act  of  Parliament ;  and  is  it  to  be  supposed  that  the  Legislature, 
who  thought  these  restrictions  necessary  for  the  protection  of  the 
inhabitants  of  a  town  when  a  company  is  entrusted  with  corporate 
powers  to  do  particular  acts,  would  think  them  unnecessary  when 
persons  of  their  own  free  will  took  upon  themselves  to  do  those 
acts  without  any  authority  ?  But  I  conceive  this  answer  may  be 
given  to  that  argument.  The  Legislature  has  entrusted  large  and 
extraordinary  powers  to  incorporated  gas  companies,  and  has  taken 
care  to  guard  those  powers  by  giving  larger  and  more  immediate 
remedies  to  the  public  But  as  to  the  other  companies,  it  has  left 
them  to  the  ordinary  operations  of  law,  which  it  assumes  will  be 
sufficient  with  regard  to  them.  But  there  is  an  observation  not 
unworthy  of  notice  made  by  Lord  Cranwobth  on  this 
subject  in  ^Attorney-General  v.  Sheffield  Gas  Consumers  [*83] 
Company,  3  De  G.  M.  &  G.  338.  He  says :  "  The  Legislature 
must  have  looked  at  the  fact  that  companies  may  be  formed  for 
the  manufacture  and  supplying  a  town  with  gas,  and  may  carry 
into  effect  the  object  which  they  contemplate  without  the  authority 
of  Parliament."  And  then  he  says :  "  Perhaps  the  Legislature 
thought  that  this  would  only  be  done  with  the  sanction  of  the  sur- 
veyors  or  proper  authorities,  which  would  prevent  anything  taking 
place  which  they  considered  injurious  to  the  public  who  would 
pass  along  and  use  the  road  or  street  in  which  the  pipes  would  be 
laid,  and  that  such  a  discretion  might  be  safely  entrusted  to  those 
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authorities/'     I  may  add,  that  in  some  cases  they  might  find  that 
the  whole  town  were  willing  that  the  works  should  be  done. 

In  the  present  case,  any  member  of  the  town  has  it  in  his 
power  to  proceed  by  way  of  indictment;  and  if  the  matter  had 
been  brought  before  us  at  the  instance  of  a  large  number  of 
inhabitants  who  had  proceeded  by  way  of  indictment,  and  we  saw 
that  they  would  be  obliged  to  have  recourse  to  perpetual  indict- 
ments, that  might  take  the  case  out  of  the  authority  of  Attorney- 
Oeneral  v.  Sheffield  Gas  Consumers  Company.  But  here  we  have 
a  body  of  commissioners  incorporated  from  a  very  early  period, 
consisting  of  the  heads  of  all  the  colleges,  and  representatives  of 
the  borough  in  Parliament,  the  magistrates,  and  other  persons,  who 
have  powers  of  the  largest  description  over  the  carriage-way 
and  the  pathway,  the  soil  of  which  is  vested  in  them.  Every 
stone  that  is  dug  out  is  a  trespass  upon  their  property,  and  if  they 
thought  it  right,  as  representing  the  whole  town,  they  might  act 
in  this  matter.  But  they  do  nothing  of  the  kind.  We  only  find 
that  the  information  is  filed  at  the  instigation  of  a  rival  gas  com- 
pany. A  similar  state  of  circumstances,  in  Attorney-General  v. 
Sheffield  Gas  CoTisum^rs  Company,  weighed  in  the  decision  come 
to  by  the  learned  Judges  upon  the  interlocutory  motion.  Lord 
Justice  Knight  Bbuoe  then  said  (3  De  G.  M.  &  G.  311) :  "And  with 
regard  to  the  pubUc  question,  there  is  another  consideration  not 
to  be  forgotten.  I  agree  that  motives  are  very  often  immaterial 
with  reference  to  the  manner  of  disposing  of  a  suit    It  has  been 

said  by  an  eminent  Judge,  that  if  you  were  to  look  into 
[*  84]  the  motives  of  suitors.  Courts  of  justice  would  not  sit* above 

a  month  in  the  year,  and  would  have  little  to  do.  Of  course 
there  are,  in  numerous  instances,  motives  for  litigation  which,  if  they 
could  be  looked  into,  would  prevent  a  Court  of  justice  from  inter- 
fering. But  generally  I  agree  that  it  is  not  the  rule  so  to  regard 
them.  Where,  however,  the  public  interest  purports  to  be  asserted, 
it  is  not  wholly  immaterial,  at  least  upon  an  interlocutory  appli- 
cation, to  look  into  the  motives  from  which,  or  under  which,  the 
matter  is  brought  forward.  Now,  in  the  present  case,  though  the 
Attorney-General's  name  is  used,  it  is  impossible  not  to  see  that 
the  suit  has  been  instituted  more  from  regard  to  private  than  to 
public  good.  If  the  public  interest  clearly  required  the  immediate 
interposition  of  the  Court,  that  might  not  be  material  But  we 
find,  as  a  fact,  that  the  majority  of  the  town  council  is  in  favour 
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of  what  the  defendants  are  proposing  to  do ;  and  on  a  question  of 
discretion  it  is  impossible,  with  reference  to  a  community  of  this 
description,  not  to  look  with  some  degree  of  attention  at  what  the 
governing  body  of  the  borough  think  on  the  subject.  It  is  said 
that  many  of  the  members  of  the  town  council  are  interested  in 
favour  of  the  defendants'  undertaking.  I  dare  say  that  it  is  so, 
still  they  are  members  of  the  governing  body,  and  the  opinion  of 
the  majority  is  as  I  have  stated."  These  observations  have  much 
greater  weight,  no  doubt,  upon  an  interlocutory  application,  and 
that  learned  Judge,  upon  the  subsequent  hearing,  thought  he  was 
justified  in  diflfering  from  the  other  Judges. 

In  the  present  case  we  find  that  not  one  single  inhabitant  is 
brought  forward  to  say,  though  five  miles  of  work  has  been  com- 
pleted, that  there  has  been  any  inconvenience  to  himself;  no 
single  passenger  along  the  Queen's  highway  says  that  he  has  been 
impeded ;  and  we  have  also  the  fact  that  there  is  existing  a  body 
who  might  take  up  all  such  injuries  on  behalf  of  the  town,  and 
insist  upon  stopping  anything  that  threatened  a  continuous  infrac- 
tion of  the  law,  and  they  might  ask  for  protection  in  the  nature 
of  a  bill  of  peace  against  having  to  bring  perpetual  actions.  But 
no  such  case  is  made  here  any  more  than  in  the  Sheffield  Gas 
Cornpani/s  Case,  3  De  G.  M.  &  6.  304.  Unless,  therefore,  we  are 
prepared  to  overrule  that  case,  we  cannot  concur  in  the  decision 
of  the  Vice-Chancellor.  The  Vice-Chancellor  would  have 
dismissed  the  bill  if  he  had  not  *  thought  it  right  to  give  [*  85] 
leave  to  amend.  But  as  the  amendment  has  put  it  in  no 
better  condition  than  that  case  which  the  Vice-Chancellor  has 
purposely  disregarded,  and  which,  I  think,  ought  not  to  be  dis- 
regarded, I  am  of  opinion  that  the  bill  ought  at  the  first  hearing 
to  have  been  dismissed  with  costs. 

Sir  C.  J.  Selwyn,  L.  J. : — 

With  respect  to  that  part  of  the  decree  which  gave  the  plain- 
tiffs liberty  to  amend,  it  has  been  argued  that  the  Vice-Chancellor 
proceeded  in  a  memner  inconsistent  with  that  class  of  case  of 
which  PUkington  v.  Wignall,  2  Madd.  240,  may  be  treated  as  an 
example.  In  that  and  all  the  other  cases  which  have  been  cited 
in  support  of  the  same  view  there  was  an  original  defect  in  the 
plaintiffs'  title  which  it  was  sought  to  cure  by  the  introduction  of 
statements  of  facts  which  had  occurred  after  the  bill  was  filed. 


302  5UI8ANCK. 


Vq.  S. — Atton^-GflBenl  ▼.  GuBhridg*  OoBfamsri  Oas  Oo^  L.  B.  4  Ch.  U,  86. 

But  in  the  present  case  l^e  title  of  the  Attomey-Geaeral  does  not 
in  any  degree  depend  upon  the  contract  between  the  commis- 
sioners and  the  defendants.  He  sues,  as  representing  the  public, 
by  an  original,  independent  title,  namely,  as  protector  of  the  rights 
of  the  public  against  a  nuisance  to  the  public  highway.  It  was 
argued  that  the  contract  is  alleged  in  the  information  and  bill,  and 
that  the  title  of  the  Attomey-G^eral  to  sue  depends  upon  acts 
done  in  pursuance  of  that  contract.  If  the  defendants'  case  had 
been  that  this  right  to  interfere  with  the  streets  depended  upon 
the  existence  of  the  contract  with  the  commissioners,  and  that 
they  had  never  done,  or  threatened,  or  intended  to  do,  anything 
except  in  pursuance  of  and  under  that  contract,  there  would  have 
been  more  substance  in  their  contention.  But  it  appears  from 
their  prospectus,  and  also  from  their  own  affidavits,  that  the 
defendant  company  was  formed  not  merely  for  the  purpose  of 
supplying  the  lamps  in  the  public  streets,  but  also  for  the  supply 
of  private  houses,  and  that  they  desire  and  intend  to  supply  private 
houses,  especially  the  poorer  houses  in  the  town,  with  gas,  and 
they  still  contend  that  they  are  entitled  to  continue  their  opera- 
tions for  this  purpose;  and  statements  to  the  same  effect  were 
made  in  the  original  bill.     I  think,  therefore,  that  the  right  of  the 

informant  and  the  plaintiffs  to  sue  does  not  in  any  way 
[*86]  depend  upon  the  contract;  but  the  contract  *  may,  with 

more  propriety,  be  said  to  constitute  a  portion  of  the  de- 
fendants' case ;  and  although  there  may  be  some  objection  to  the 
precise  terms  in  which  the  liberty  to  amend  is  given  by  the  decree, 
in  my  judgment  the  case  was  one  in  which,  according  to  the 
principles  and  rules  of  the  Court,  an  amendment  of  the  bill  was 
properly  allowed  at  the  hearing. 

With  respect  to  that  which  is  the  substance  of  the  case,  I  think 
we  have,  in  allowing  this  appeal,  merely  acted  upon  the  principle 
which  has  been  so  clearly  estabh'shed  and  so  often  recognised 
in  former  decisions,  namely,  that  this  Court  will  not  interfere  by 
way  of  injunction  where  the  injury  proved  is  only  temporary  and 
trifling.  As  it  was  expressed  by  Lord  Cottenham,  in  JSlmhirst  v. 
Spencer,  2  Mac.  &  Q.  45,  50 :  "  The  plaintiff,  before  he  can  ask  for 
an  injunction,  must  prove  that  he  has  sustained  such  a  substantial 
injury  by  the  acts  of  the  defendants  as  would  have  entitled  him 
to  a  verdict  at  law  in  an  action  for  damages."  Each  case,  of 
course,  must  depend  upon  its  own  circumstances,  and  it  may  often 
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be  very  difficult  to  define  oa  which  side  of  the  dividing  line  the 
case  falls.  But  when  we  find  the  particular  point  to  have  been 
already  decided  by  the  Court  of  Appeal,  and  that  the  present  case 
turns  out  to  be  very  much  weaker  than  the  case  so  decided,  we 
should  be  introducing  the  greatest  uncertainty  if  we  were  to  come 
to  a  diflferent  conclusion.  That  this  case  is  very  much  weaker 
than  the  Attorney-General  v.  Sheffield  Gas  Company  Consumers^  3 
De  G.  M.  &  G.  304,  is  apparent,  I  think,  from  a  consideration  of  the 
affidavits  upon  which  the  informant  principally  relies.  They  are 
affidavits  of  gentlemen  well  acquainted  with  the  town ;  yet  they 
only  state  a  general  opinion  that  if  the  works  are  constructed, 
nuisance  will  accrue ;  they  bring  forward  no  single  specific  instance 
of  any  injury  having  been  occasioned  to  any  individual. 

I  agree  with  the  Lobd  Justice  in  dissenting  entirely  from  the 
proposition  that  the  case  of  Attorney-General  v.  Sheffield  Gas  Con- 
sumers Company  has  established  any  such  result  as  has  been  con- 
tended for,  namely,  a  general  right  for  every  gas  company,  without 
the  authority  of  Parliament,  to  interfere  as  they  think  fit  with  the 
streets  and  public  ways  of  a  town.  I  think  that  a  gas  company 
which  undertakes  so  to  proceed  without  the  authority  of 
Parliament  *  is  exposed  to  a  great  number  of  perils,  and  I  [*  87] 
believe  there  are  many  instances  in  which  companies  hav- 
ing tried  to  proceed  without  such  parliamentary  authority  have 
afterwards  found  themselves  compelled  to  apply  for  and  obtain 
such  powers.  They  are,  of  course,  subject  to  the  rights  of  the 
owners  of  the  soil  through  which  their  pipes  are  laid ;  and  although 
they  may  obtain  the  authority  of  the  persons  in  whom  the  pave- 
ment is  vested,  still  they  are  at  any  time  subject  to  the  rights  of 
the  owners  of  the  soil  to  interfere  with  their  pipes  unless  they 
have  obtained  parliamentary  sanction.  But  although  they  are 
exposed  to  those  dangers,  they  are  nevertheless,  like  all  other  per- 
sons, entitled  to  insist  upon  the  principle  on  which  this  Court  has 
always  acted,  and  to  say  that  no  such  serious  or  permanent  injury 
has  been  proved  as  would  justify  the  interference  of  the  Court  by 
way  pf  injunction.  They  are  certainly  not  the  less  entitled  to  set 
up  this  defence  if,  as  in  the  present  case,  the  informant  is  set  in 
motion  not  by  the  inhabitants  of  the  town,  or  by  any  public  body 
representing  them,  but  by  a  rival  company  engaged  in  the  same 
trade  or  business.  In  my  judgment,  no  such  injury  as  is  requisite 
to  establish  a  case  for  an  injunction  has  been  proved,  and  therefore 
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I  think  the  information  and  bill  ought  to  have  been,  and  must 
now  be,  dismissed  with  costs. 

ENGLISH  NOTES. 

It  appears  from  a  note  to  the  case  of  Attorney- General  v.  Sheffield 
Gas  Consumers  Co,,  as  reported  in  3  De  G.  M.  &  G.  338,  that  the 
indictment  was  subsequently  tried,  and  a  verdict  given  for  the  Crown 
with  leave  for  the  defendants  to  move  to  enter  a  verdict  of  not  guilty. 
A  rule  was  accordingly  obtained,  but  was  discharged,  on  June  4, 1853, 
on  argument,  the  Court  of  Queen's  Bench  holding  that  the  obstruction 
amounted  to  a  nuisance.  This  was  in  accord  with  the  case  of  R, 
V.  Longton  Gas  Co.  (1860),  L.  R.  4  Ch.  71,  29  L.  J.  M.  C.  118, 
which  is  referred  to  in  the  judgment  of  Lord  Justice  Page  Wood,  in 
the  latter  principal  case.  It  was  then  held  that  the  breaking  up 
of  the  roadway  and  footway  of  a  public  thoroughfare  to  lay  down  ser- 
vice pipes  from  gas  mains  to  a  private  house,  was  not  justifiable  at  com- 
mon law;  and  that  the  company  and  a  householder  doing  such  acts 
without  statutory  authority  were  liable  to  be  indicted  for  a  nuisance. 
The  case  of  the  Sheffield  Gas  Co,  above  reported,  in  contrast  with  the 
sequel  above  mentioned,  is  a  crucial  instance  showing  the  distinction 
between  the  cases  where  the  remedy  by  injunction  and  by  indictment 
for  a  nuisance  is  applicable. 

AMERICAN  NOTES. 

The  ruling  cases  of  Attorney-General  v.  Sheffield  Gas  Co.,  and  Attorney- 
General  V.  Cambridge,  are  cited  by  Wood  in  his  Treatise  on  Nuisances, 
3rd  ed.,  §§  601,  512,  541. 

A  public  nuisance  differs  from  a  private  nuisance  in  that  it  affects  the 
community  at  large,  or  a  considerable  portion  of  it,  such  as  the  inhabitants 
of  a  town  or  village,  whereas  a  private  nuisance  affects  only  an  individual 
or  a  determinate  number  of  individuals.  A  public  nuisance  is  one  that 
affects  the  common  rights  of  all  persons  and  \a  an  injury  to  all  persons  who 
are  within  the  sphere  of  its  influence.  King  v.  Morns  Sf  Essex  R,  Co,,  18 
New  Jersey  Equity,  397 ;  Westcott  v.  Middleton,  43  New  Jersey  Equity,  478, 
487;  Attoniey-General  v.  Evart  Booming  Co.,  34  Michigan,  462;  Lansing  v. 
Smith,  8  Cowen  (N.  Y.),  146 ;  Hackney  v.  State,  8  Indiana,  494. 

A  business  which  is  not  per  se  a  public  nuisance,  may  become  such  by 
being  carried  on  at  a  place  where  the  health,  comfort,  or  convenience  of  a 
populous  neighborhood  is  affected.  A  noisome  trade  or  manufactory  may 
be  a  public  nuisance  if  carried  on  in  a  city  or  populous  community,  though 
not  a  public  nuisance  if  carried  on  at  a  place  where  only  an  individual  or 
certain  individuals  would  be  affected  thereby.  Commonwealth  v.  Perry^  139 
Massachusetts,  198 ;  Commonwealth  v.  Upton,  6  Gray  (Mass.),  473 ;  Fay  v. 
Whitman,  100  Massachusetts,  76;  State  y.  Street  Commissioners,  36  New  Jersey 
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Law,  283 ;  LippincoU  v.  Lasher^  44  New  Jersey  Equity,  120 ;  Monk  v.  Packard, 
71  Maine,  309  ;  86  Am.  Rep.  815 ;  Bay  v.  Lynes,  10  Alabama,  68 ;  Kingsbury  v. 
Flowers,  65  Alabama,  470 ;  39  Am.  Rep.  14 ;  Bishop  v.  Banks,  33  Comiecticut, 
118  ;  87  Am.  Dec.  197 ;  Whitney  y.  BarthoUmeto,  21  Connecticut,  218 ;  Pruner 
V.  Pendleton,  75  Virginia,  516;  40  Am.  Rep.  738;  AUen  v.  State,  34  Texas, 
230;  Coker  v.  Birge,  10  Georgia,  836  ;  Rounsaville  v.  Kohlheim,  68  Georgia, 
668;  45  Am.  Rep.  505;  Faucher  v.  Grass,  60  Iowa,  506;  BushneU  v.  Robeson, 
62  Iowa,  540 ;  Weir's  Appeal,  74  Pennsylvania  State,  230 ;  Commonwealth  v. 
Reed,  84  Pennsylvania  State,  275 ;  75  Am.  Dec.  661. 

Relief  in  equity  in  behalf  of  the  public  against  the  obstruction  of  a  public 
way,  of  a  public  landing,  or  of  a  navigable  stream,  or  for  restraining  any 
public  nuisance,  should  be  had  by  proceedings  begun  by  the  Attorney-General 
or  by  some  officer  representing  the  State.  Attorney-General  y.  Jamaica  Pond 
Aqueduct  Co,,  133  Massachusetts,  361 ;  Attorney-General  v.  Metropolitan  R,  Co., 
125  Massachusetts,  515;  Needham  v.  New  York  fr  N.  E.  R.  Co,,  152  Massar 
chusetts,  61;  Attorney-General  v.  Tarr,  148  Massachusetts,  809;  Reimsr's 
Appeal,  100  Pennsylvania  State,  182;  State  v.  Goodnight,  70  Texas,  682. 

The  remedy  at  law  is  by  indictment.  South  Carolina  Steamboat  Co.  v. 
WUmington,  frc.  R.  Co,,  46  South  Carolina,  327 ;  57  Am.  St.  Rep.  688.  To 
enable  a  town  or  city  to  maintain  a  suit  for  the  obstruction  of  a  public  way 
or  an  interference  with  such  a  way,  a  special  damage  to  the  town  should  be 
alleged,  as,  for  instance,  that  the  town  may  be  put  to  expense  in  repairing  the 
way  or  may  be  liable  in  damages  for  injuries  received  from  the  obstruction. 
Such  a  special  damage  is  distinct  or  different  from  that  suffered  by  the  public 
generally,  and  authorizes  a  suit  by  the  town,  just  as  a  special  or  particular 
damage  distinct  or  different  from  that  suffered  by  the  public  generally 
authorizes  an  action  by  a  private  person.  Needham  v.  New  York  fr  N,  E.  R, 
Co.,  152  Massachusetts,  61. 

The  fact  that  proceedings  may  be  taken  by  the  Attorney-General  to  restrain 
a  public  nuisance,  does  not  prevent  an  individual  from  obtaining  relief,  pro- 
vided he  can  show  that  he  has  sustained  a  special  injury,  aside  from  the 
general  injury  to  the  public.  People's  Gas  Co.  v.  Tyner,  131  Indiana,  277 ; 
Barrett  v.  Mt.  Greenwood  Cemetery  Asso.,  159  Illinois,  385 ;  Dubach  v.  Hannibal 
fi-  St.  J.  R.  Co,,  89  Missouri,  488. 

The  fact  that  a  nuisance  constitutes  a  crime,  or  that  criminal  proceedings 
are  pending  for  the  abatement  of  a  nuisance,  does  not  prevent  the  granting  of 
an  injtmction  in  a  proceeding  in  equity  by  the  Attorney-General  to  restrain 
the  same  nuisance,  where  the  right  is  clear  and  the  injury  irreparable. 
AUomey-General  v.  Hunter,  1  Devereux  Equity  (N.  C),  12 ;  People  v.  St,  Louis, 
6  Gilman  (111.),  351;  Columbian  Athletic  Club  v.  State,  143  Indiana,  98;  40 
N.  E.  Rep.  914 ;  State  v.  Saunders,  66  New  Hampshire,  89 ;  25  Atl.  Rep. 
688 ;  State  v.  Crawford,  28  Kansas,  726  ;  LUtletonY.  Fritz,  65  Iowa,  488 ;  22  N.  W. 
Rep.  641;  Carleton  v.  Rugg,  149  Massachusetts,  550;  22  N.  E.  Rep.  65; 
AUomey-Generalv.  Boston  Wharf  Co.,  12  Gray  (Mass.),  553;  Rowev.  Granite 
Bridge  Co.,  21  Pickering  (Mass.),  .344 ;  A Uomey- General  v.  Jamaica  Pond 
Aqueduct  Co.,  133  Massachusetts,  361;  Smith  v.  McDowell,  148  Illinois,  51; 
Attorney-General  v.  Heishon,  18  New  Jersey  Equity,  410 ;  Attorney-General  v. 
VOL.  XIX. —23 
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JDeUuJore,  frc.  R-  Co,^  27  New  Jersey  Equity,  1 ;  Newark  Aqueduct  Board  v. 
Passaic,  45  New  Jersey  Equity,  393 ;  Banner  v.  Hotz,  74  Iowa,  389 ;  Port  of 
Mobile  y.  Louisville  jr  Nashville  M.  Co.,  84  Ala.  115 ;  Coosaw  Mimng  Co.  y.  6'oti^ 
Carolina,  144  United  States,  550 ;  afiOf ming  47  Federal  Beporter,  225 ;  Missis- 
sippi ir  Mi^ouri  R,  Co.  y.  Ward,  2  Black  (U.  S.),  485;  Georgetown  y.  Alexandria 
Canal  Co.,  12  Peters  (U.  S.),  91. 

There  is  an  element  of  criminality  in  the  creation  and  maintenance  of  a 
public  nuisance,  because  such  a  nuisance  is  punishable  crimiDally  in  many 
instances ;  and  it  is  therefore  said  that  no  length  of  time  will  legalize  a  public 
nuisance.  People  y.  Cunningham,  1  Denio  (N.  Y.),  524,  536;  MiUs  y.  ffaU,  9 
WendeU  (N.  Y.),  315;  Rochester  v.  Erickson,  46  Barbour  (N.  Y.),  92;  Com- 
monwealth  v.  Upton,  6  Gray  (Mass.),  473;  New  Salem  y.  Eagle  Mill  Co.,  138 
Massachusetts,  8.  This  rule  stated  broadly  is  not  of  uniyersal  amplication. 
A  limitation  of  the  rule  is  illustrated  by  Mr.  Justice  Knowlton,  deliyering 
the  opinion  in  Attorney-General  y.  Revere  Copper  Co.,  152  Massachusetts,  444, 
453.  He  says :  **  The  creation  and  maintenance  of  a  public  nuisance  is 
punishable  criminally;  hence,  the  element  of  criminality  which  charac- 
terizes the  act  of  creating  it,  should  prevent  the  acquisition  of  a  right  to 
maintain  it.  The  rule,  as  sometimes  broadly  stated,  is  not  of  uniyersal 
application.  An  adjacent  landowner  who  erects  and  maintains  a  fence 
along  a  highway  in  such  a  position  as  to  include  in  his  enclosure  a  part  of 
the  highway,  may  be  indicted  for  maintaining  a  public  nuisance.  Yet, 
by  our  statutes,  if  he  so  maintains  it  for  forty  years,  he  thereby  acquires 
a  prescriptiye  right  against  the  public  to  haye  it  remain  there  foreyer.  The 
same  rule  applies  if  the  fence  is  on  a  town  way,  priyate  way,  training  field, 
burying  place,  landing  place,  or  other  land  appropriated  for  the  general  use  or 
conyenience  of  the  inhabitants  of  the  Commonwealth,  or  of  a  county,  town, 
or  parish.  Cutter  y.  Cambridge,  6  Allen  (Mass.),  20;  Winshwv,  Nayson,  113 
Massachusetts,  411,  421.  So  under  Public  Stats,  c.  196,  §  11,  suppose  an 
exclusive  occupation  by  an  individual  of  land  held  by  the  Commonwealth 
for  a  public  use,  and  a  maintenance  by  him  of  such  a  possession  as  con- 
stitutes a  disseisin  In  some  way  other  than  by  the  erection  of  a  fence  or 
a  building ;  such  an  interference  with  the  rights  of  the  public  would  be  a 
public  nuisance,  and  subject  him  to  an  indictment ;  yet  at  the  end  of  twenty 
years  he  would  have  a  title  by  disseisin  and  the  Commonwealth  could  not 
dislodge  him." 

The  nuisance  and  the  plaintiffs  right  to  have  it  abated  must  be  clearly 
established  by  evidence  before  a  Court  of  equity  will  restrain  it  by  injunction. 
AUomey-General  y.  Williams,  140  Massachusetts,  329;  54  Am.  Bep.  468; 
Attorney-General  v.  Jamaica  Pond  Aqueduct  Co.,  133  Massachusetts,  361,  363; 
State  v.  Carpenter,  68  Wisconsin,  165 ;  60  Am.  Bep.  848 ;  Attorney-General  v. 
Eau  Claire,  37  Wisconsin,  400;  State  v.  Eau  Claire,  40  Wisconsin,  533 ;  New 
Castle  y.  Raney,  130  Pennsylvania  State,  546 ;  Coast  Line  R.  Co.  v.  Cohen,  50 
Georgia,  461 ;  Demopolisv.  Webb,  87  Alabama,  659 ;  Burlington  y.  Schwarzman, 
52  Connecticut,  181;  52  Am.  Bep.  571;  People  v.  Gold  Run  Mining  Co.,  66 
California,  138 ;  56  Am.  Bep.  80.  It  was  formerly  held  that  the  existence  of 
the  nuisance  and  the  plaintifE's  right  to  relief  should  be  established  by  a  suit 
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at  law  before  a  Court  of  equity  would  interfere ;  but  now  the  rule  is  almost 
without  exception,  that  a  suit  at  law  is  not  a  necessary  preliminary  to  obtain- 
ing an  injunction,  in  a  proper  case.  Campbell  v.  Seaman^  63  New  York,  568, 
582. 

An  individual  may  have  a  nuisance  enjoined  although  it  is  public  in  its 
nature,  and  a  remedy  may  be  had  in  behalf  of  the  State,  either  under  the 
general  jurisdiction  in  equity  or  by  virtue  of  a  special  statute.  Thus  an 
owner  of  land  on  a  natural  stream  may  maintain  a  bill  in  equity  to  restrain 
another  owner  of  land  on  the  stream  from  carrying  on  business  on  his  land 
in  such  a  way  as  to  pollute  the  waters  of  the  stream  to  the  material  injury  of 
the  plaintiff ;  and  such  right  is  not  taken  away  by  a  statute  which  confers 
certain  powers  over  streams  upon  the  State  Board  of  Health.  Harris  v. 
Mackintosh,  133  Massachusetts,  228. 

Although  it  is  said  that  to  authorize  a  Court  of  equity  to  enjoin  a  nuisance, 
it  must  appear  that  the  threatened  injury  will  be  irreparable,  it  is  a  suffi- 
cient ground  for  such  relief  that  the  injury  cannot  be  adequately  compen- 
sated by  damages  in  an  action  at  law.  Sherry  v.  Perkins,  147  Massachusetts, 
212 ;  Campbell  v.  Seaman,  63  New  York,  568,  582.  McCord  v.  Iker,  12  Ohio, 
387.  When  the  n (usance  is  of  a  continuous  nature,  a  suit  at  law  is  an  in- 
adequate remedy,  because  damages  could  be  recovered  only  to  the  time  of  the 
bringing  of  the  action,  and  a  multiplicity  of  suits  would  be  necessary.  Harris 
V.  Mackintosh,  133  Massachusetts,  228;  Merrifield  v.  Lombard,  13  Allen 
(Mass.),  16;  Woodward  v.  Worcester,  121  Massachusetts,  245;  King  v.  Morris 
Sf  Essex  R.  Co.,  18  New  Jersey  Equity,  397 ;  Coming  v.  Troy  Iron  ^  Nail 
Factory,  40  New  York,  191 ;  Learned  v.  Hunt,  63  Mississippi,  373 ;  Georgia 
Chemical  Co.  v.  Colquitt,  72  Georgia,  172  ;  Davis  v.  Londgreen,  8  Nebraska,  43 ; 
Nininger  v.  Norwood,  72  Alabama,  277,  281.  In  the  latter  case  Bricknell, 
Ch.  J.,  delivering  the  decision,  said :  '<  When  the  legal  right  of  the  party  com- 
plaining is  clear  and  undoubted,  and  the  wrong  is  not  susceptible  of  adequate 
compensation  in  damages  recoverable  in  an  action  at  law,  or  is  in  its  very 
nature  and  character  continuous  and  constantly  recurring,  the  interference  of 
the  Court  is  necessary,  to  prevent  irreparable  injury  and  a  multiplicity  of  suits. 
There  is,  in  the  contemplation  of  the  Court,  a  very  just  distinction  between 
injuries  in  their  nature  temporary  and  fugitive,  and  injuries  permanent,  con- 
tinuous, constantly  recurring.  In  reference  to  temporary  injuries,  the  inter- 
vention of  the  Court  may  depend  upon  the  adequacy  of  legal  remedies.  But, 
when  the  injury  is  permanent,  continuous,  constantly  recurring,  there  may 
be  a  remedy  at  law,  but  its  inadequacy  is  obvious.  The  Court  of  law  cannot 
restore  the  party  complaining  to  the  condition  in  which  he  was  before  the 
wrong  was  done,  and  in  which  he  has  the  legal  right  to  remain  unmolested ; 
nor  can  it,  by  removing  the  cause,  prevent  the  necessity  for  multiplied 
litigation." 
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PARTNERSHIP. 

SiSGTiON     I.  Nature  of  Partneiship. 

S£CTioK  II.  Relation  of  Partners  to  other  Persons  dealing  with  them. 

Section  III.  Relations  between  Partners. 

Sbgtion  IV.  Dissolution  and  its  Consequences. 


Section  I.  —  Nature  of  Partnership. 

No.  1.  — GREEN  V.  BEESLEY. 
(1835.) 

No.  2.— BRETT  v.  BECKWITH. 
(1857.) 
RULE. 

An  agreement  to  share  profits  and  losses  in  a  business 
constitutes  a  partnership. 

Green  v.  Beesley. 

2  Bing.  N.  C.  108-118   (s.  c.  2  Scott,  164;  1  Hodges,  199;  42  R.  R.  539). 

Partnership,  —  Carriage  of  Mail,  —  Furnishing  Horse  and  Cart  —  Division 

of  Profits, 

[108]  Plaintiff  agreed  with  defendant  to  convey  by  horse  and  cart  the  mail  be- 
tween N.  and  B.  at  £9  a  mile  per  annum,  and  to  pay  his  proportion  of  the 
expense  of  the  cart,  &c. ;  money  received  for  the  carriage  of  parcels  to  be  divided 
between  the  parties,  and  the  damage  occasioned  by  loss  of  parcels,  &c.  to  be 
borne  in  equal  portions.  Heldf  that  this  agreement  constituted  a  partnership, 
and  not  a  mere  matter  of  wages^  and  consequently  that  plaintiff  could  not  sue 
defendant  for  the  £9  per  mile. 

The  declaration  stated,  that  on  the  29th  of  January,  1827,  it 
was  agreed  between  the  plaintiff  and  the  defendant  as  follows: 
viz. ,  the  said  plaintiff  agreed  to  horse  (that  is  to  say),  to  convey 
by  horse  and  cart  the  mail  from  Northampton  to  Brackley,  and 
back  again  from  the  latter  place  to  Northampton,  punctually  and 
within  the  time,  as  near  as  might  be,  to  be  paid  for  such  perform- 
ance at  and  after  the  rate  of  £9  sterling  per  mile  per  annum ;  emd 
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the  defendant  agreed  to  pay  or  cause  to  be  paid  unto  the  plaintiff 
the  sum  of  £9  per  mile  per  annum  (rateable),  the  same  to  be  paid 
at  the  expiration  of  each  quarter  of  a  year,  from  the  commence- 
ment of  the  said  agreement ;  provided  always,  that  the  said  agree- 
ment, in  that  and  every  subsequent  article,  should  be  punctually 
and  properly  fulfilled.  And  it  was  further  agreed  on  the 
part  of  the  plaintiff,  *to  pay  for  one  cart,  then  in  use  for  [*  109] 
the  above  purpose,  the  sum  of  £18,  the  same  to  be  paid 
into  the  hands  of  the  defendant  forthwith.  And  the  plaintiff 
further  agreed  to  pay  for,  in  a  fair  proportion  with  the  defendant, 
all  repairs,  or  replacing  of  carts,  so  long  as  that  agreement  should 
be  in  force.  It  was  also  agreed,  that  the  moneys  received  for  the 
conveyance  of  all  packages  or  parcels,  should  be  fairly  and  equally 
divided  between  the  two  parties,  each  bearing  an  equal  portion  of 
the  loss,  if  any,  occasioned  by  loss  or  damage  of  such  or  any  such 
packages  or  parcels.*  And  it  was  further  agreed,  that  one  quarter's 
notice  should  be  required  and  given  by  either  party  desirous  of  dis- 
continuing the  said  agreement,  before  either  should  be  absolved 
from  his  or  their  engagement  The  plaintiff  then,  after  averring 
mutual  promises  and  performance  of  the  stipulations  of  the  engage- 
ment on  his  part,  and  in  particular,  that  he  had  always,  since  tiie 
making  of  the  agreement^  fairly  and  equally  divided  with  the  de- 
fendant all  moneys  by  him  (the  plaintiff)  received  for  the  convey- 
ance of  all  packages  and  parcels;  and  had  borne  an  equal  portion 
of  all  losses  or  damage  occasioned  by  loss  or  damage  of  all  such 
packages  or  parcels  which,  during  the  time  aforesaid,  were  lost  or 
damaged,  alleged,  as  a  breach  by  the  defendant,  the  non-payment 
of  the  sum  of  £9  per  mile  per  annum,  rateable,  at  the  expiration 
of  each  quarter  of  a  year,  from  the  time  of  the  commencement  of 
the  said  agreement;  and  that  the  defendant  had  not,  since  the 
making  of  the  said  agreement  and  promise  and  undertaking  of  the 
defendant  as  aforesaid,  fairly  and  equally  divided  between  himself 
the  defendant,  and  the  plaintiff,  the  moneys  received  by  the  defend- 
ant, his  agents  and  servants,  for  the  conveyance  of  packages  and 
parcels,  after  deducting  an  equal  portion  of  losses  occasioned  by 
the  loss  or  damage  of  any  such  packages  and  parcels. 

Demurrer  and  joinder. 

*  J.  B.  Harrison,  in  support  of  the  demurrer,  contended   [*  110] 
that  the  declaration  disclosed  an  existing  partnership  be- 
tween the  plaintiff  and  defendant  in  respect  of  the  matters  men- 
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tioned  in  the  declaration.  And  also,  that  it  was  not  shown  that 
there  had  been  any  final  settlement  of  accounts  between  the  plain- 
tiff and  defendant,  in  respect  of  those  matters,  or  that  any  balance 
was  due  to  the  plaintiff  upon  the  settlement  of  such  accounts. 

The  Court  then  called  on 

Mere  wether,  Serjt,  to  support  the  declaration. 

This  agreement  does  not  constitute  a  partnership,  but  was  merely 
intended  by  the  parties  to  furnish  a  mode  of  ascertaining  the  quan- 
tum of  payment  for  the  plaintiff's  services ;  in  the  same  way  as 
sailors  are  paid  on  whaling  voyages  by  an  agreement  for  a  share 
of  the  proceeds  of  the  voyage.  In  Dry  v.  BosweU,  1  Camp.  330, 
upon  a  question  whether  the  defendant  was  partner  in  a  lighter 
with  one  Russell,  it  appeared  to  have  been  agreed  that  defendant, 
in  consideration  of  working  the  lighter,  should  receive  half  her 
gross  earnings,  and  that  Bussell,  as  owner,  should  receive  the  other 
half.  And  Lord  Ellenbgrough  observed,  that  this  was  only  a 
mode  of  paying  the  defendant  wages  for  his  labour,  and  was  differ- 
ent from  a  participation  of  profits  and  loss ;  so  that,  under  these 
circumstances,  no  partnership  could  be  considered  as  existing  be- 
tween him  and  the  owner  of  the  lighter.  So  in  Wish  v.  Small, 
1  Camp.  331  n. ,  in  an  action  for  the  price  of  two  bullocks  sold  by 
the  plaintiff  to  the  defendant,  it  appeared  in  evidence  that  the 
plaintiff  had  purchased  those  bullocks,  and  afterwards  put  them 
to  depasture  upon  the  lands  of  one  Woof,  it  being  agreed  that  the 
profit  to  be  made  upon  the  result  (after  they  had  been  fatted  upon 
Woof's  land)  above  £20,  at  which  the  plaintiff  then  valued  them, 
should  be  equally  divided  between  him  and  Woof.  Upon 
[*  111]  that,  Dampier  for  the  *  defendant,  objected  that  Wish  and 
Woof  were  partners,  and  ought  jointly  to  have  brought 
that  action.  To  that  it  was  answered  that  they  were  merely  part- 
ners in  the  profits,  and  that  that  was  a  mode  of  paying  Woof  for 
the  pasture.  Thompson,  B.  was  of  the  latter  opinion,  and  the 
plaintiff  had  a  verdict.  In  Easter  term  following,  Dampier 
moved  the  Court  of  King's  Bench  that  the  verdict  should  be  set 
aside,  and  a  nonsuit  entered  on  the  foregoing  ground ;  but  a  rule 
was  refused. 

So  in  3/aiV  V.  Glennie,  4  M.  &  S.  243  (16  R  R  445),  it  was  con- 
tended  that  the  captain  was  virtually  a  partner,  because  payment 
of  the  captain's  wages  was  to  depend,  as  to  its  amount,  upon  a 
reference  as  to  the  value  of  the  cargo.     But  Lord  Ellenbobough 
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said,  "  According  to  that  mode  of  argument  every  seaman  in  a 
Greenland  voyage  would  become  a  partner  in  the  fishing  concern. 
There  is  no  pretence,  therefore,  for  saying  that  the  captain  was  a 
partner,  because  his  wages  were  to  be  regulated  and  paid  by  refer- 
ence to  a  calculation  on  the  profits  of  the  adventure. " 

And  in  Hesketh  v.  Blanehard,  4  East,  143,  where  A.,  having 
neither  money  nor  credit,  offered  to  B.,  that  if  he  would  order 
with  him  certain  goods  to  be  shipped  upon  an  adventure,  if  any 
profit  should  arise  from  them,  B.  should  have  half  for  his  trouble ; 
it  was  held,  that  such  contract  did  not  constitute  a  partnership  as 
between  themselves,  but  only  an  agreement  for  a  compensation  for 
trouble  and  credit;  though  B.  was  liable  as  a  partner  to  third  per- 
sons, creditors.  [Tindal,  Ch.  J.  In  the  two  last  cases  there  was 
no  liability  in  common  to  loss.]  At  all  events  the  plaintiff  may 
have  judgment  on  the  first  breach,  which  is  no  more  than  a  claim 
for  nonpayment  of  wages. 

Tindal,   Ch.    J.  — In  this  declaration   there  are  two 
breaches ;  the  first  on  the  defendant's  non-payment  of  £9  *per  [*  112] 
mile  per  annum  to  the  plaintiff,  for  horsing  the  mail  cart 
f  om  Brackley  to  Northampton ;  the  second  for  not  dividing  be- 
tween the  plaintiff  and  defendant  moneys  received  by  the  defend- 
ant for  the  conveyance  of  parcels. 

As  to  the  first,  if  it  had  not  been  connected,  by  the  terms  of  the 
agreement,  with  the  subsequent  stipulation  for  dividing  the  profits 
arising  from  the  carriage  of  parcels,  it  would  have  been  a  demand 
on  which  the  plaintiff  would  have  been  clearly  entitled  to  recover ; 
but  it  is  impossible  not  to  see  that  this  £9  per  mile  was  not  to  be 
paid  at  all  events,  but  only  upon  taking  the  balance  of  the  whole 
account  between  the  parties;  for  it  is  to  be  paid  "provided  always 
that  the  said  agreement  in  that  and  every  subsequent  article  should 
be  punctually  and  properly  fulfilled.  "  The  payment  therefore  ac- 
crues not  on  an  absolute,  but  on  a  conditional  agreement,  namely, 
the  punctual  performance  of  the  stipulations  subsequently  set  out : 
and  according  to  those  stipulations  the  plaintiff  and  defendant  are 
partners  in  profit  and  loss ;  for  it  is  agreed  that  "  the  moneys  re- 
ceived for  the  conveyance  of  all  packages  or  parcels  should  be 
fairly  and  equally  divided  between  the  two  parties,  each  bearing 
an  equal  portion  of  the  loss,  if  any,  occasioned  by  loss  or  damage 
of  such  or  any  such  packages  or  parcels."     And  I  have  always 
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understood  the  definition  of  partnership  to  be  a  mutual  participa- 
tion in  profit  and  loss.  The  payment  of  the  £9  per  mile  there- 
fore, depending  on  the  observance  of  all  the  stipulations  between 
the  parties,  draws  down  to  itself  the  rest  of  the  agreement,  which 
constitutes  a  partnership  concern,  and  renders  it  impossible  to 
separate  the  first  breach  from  the  entire  agreement. 

Park,  J.  —  I  am  of  the  same  opinion.  Upon  this  agreement 
it  is  clear  there  was  to  be  a  participation  of  profit  and  loss; 

and  though  the  agreement  to  pay  £9  per  mile  might 
[*  113]   *  have  afforded  a  good  ground  of  action  had  it  stood  alone, 

yet  when  it  is  made  to  depend  on  the  punctual  perform- 
ance of  the  other  stipulations,  it  draws  down  to  it  the  rest  of  the 
agreement;  and  then,  according  to  Foster  v.  AUanson,  2  T.  R 
479,  no  action  will  lie  for  one  of  the  parties  unless  there  has  been 
a  balance  struck,  and  an  express  promise  to  pay.  That  decision 
was  considered  at  the  time  a  great  novelty  in  principle :  but  there 
has  been  no  balance  struck  here,  and  the  case  resembles  Fromont 
V.  Coupland,  2  Bing.  170  (27  E.  R  575),  where  the  plaintiff  and 
defendant  had  been  engaged  in  running  a  coach  from  Bath  to  Lon- 
don, the  plaintiff  finding  horses  for  one  part  of  the  road,  defendant 
for  another ;  and  the  profits  of  each  party  were  calculated  accord- 
ing to  the  number  of  miles  covered  by  his  own  horses :  the  plain- 
tiflF  received  the  fares,  and  rendered  an  account  thereof  to  the 
defendant  every  week :  it  was  held,  that  the  plaintiff  and  defend- 
ant were  partners  in  that  concern,  and  that  in  an  action  by  the 
plaintiff  against  the  defendant,  upon  a  separate  transaction,  the 
defendant  could  not  set  off  a  balance  which  had  been  declared  in 
his  favour  upon  those  weekly  accounts. 

Gaselee,  J.  —  This  is  an  agreement  for  a  partnership,  in  which 
the  plaintiff  is  to  take  credit  for  £9  per  mile,  as  work  and  labour 
for  the  concern. 

BosANQUET,  J.  —  The  substance  of  this  agreement  is,  to  carry 
the  mail  in  partnership,  and  to  share  in  the  profit  and  loss  of  the 
concern.  It  is  true,  there  is  a  stipulation  that  the  plaintiff  shall 
receive  £9  for  every  mile ;  but  that  is  subject  to  the  provisions  of 
the  rest  of  the  agreement,  according  to  which  neither  party  can 
claim  anything  till  there  has  been  an  account  of  profit  and  loss. 

Judgment  for  defendant 
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26  L.  J.  Ch.  130-134  (8.  c.  8  Jnr.  N.  S.  31). 

Partnership. ^Deceased  Partner.-— Creditors.-— Right  to  Administra-  [130] 
tion.  —  Bankruptcy  Jurisdiction. 

An  agreement  between  underwriters  to  act  in  concert  and  share  equally  the 
profit  and  loss  of  all  insurances,  constitutes  a  partnership,  though  each  under- 
wrote policies  in  his  own  name  for  distinct  sums. 

The  85  Geo.  III.,  c.  68,  requiring  the  names  of  insurers  to  be  written  upon 
policies  will  not  prevent  the  insured  from  recovering  firom  persons  engaged  as 
partners  in  underwriting,  though  each  of  the  partners  signed  in  his  own  name 
in  distinct  sums,  and  not  on  behalf  of  a  firm. 

The  decease  of  one  partner  will  not  leave  the  premiums  due  for  insurances  in 
the  order  and  disposition  of  the  survivor,  so  as  to  make  them  liable  for  his 
separate  debts  only. 

Any  creditor  of  a  deceased  partner,  whether  joint  or  separate,  may  institute 
a  suit  to  have  the  partnership  as  well  as  the  separate  estate  administered  in  this 
Court,  and  the  assignees  of  a  surviving  partner,  who  has  become  a  bankrupt, 
are  proper  parties  to  the  salt. 

This  was  a  creditors'  suit,  instituted  by  John  Watkins  Brett, 
Thomas  Harrison,  and  Thomas  Bogerson,  against  the  executors  of 
Greorge  Wooler  Beckwith,  deceased,  and  against  the  assignees  of 
William  Ogston  Young,  a  bankrupt,  to  obtain  a  declaration  that 
the  surplus  of  the  real  and  personal  estate  of  Mr.  Beckwith  was, 
at  his  death,  liable  in  equity  to  the  joint  debts  and  liabilities 
then  due,  or  to  become  due,  in  respect  of  the  policies  of  assurance 
which  were  underwritten  in  the  respective  names  of  Mr.  Beck- 
with and  Mr.  Young,  and  to  the  other  joint  debts  of  the  partner- 
ship in  underwriting  carried  on  by  them.  The  bill  also  asked 
for  the  consequential  accounts,  and  for  an  administration  of  the 
estate. 

Mr.  Young  was  an  imderwriter  at  Lloyd's,  and  in  1853  he  pro- 
posed to  Mr.  Beckwith  that  they  should  be  jointly  interested  in 
all  policies  of  assurance  which  he  should  write.  Mr.  Beckwith 
accordingly,  on  the  10th  of  September,  1853,  wrote  to  Mr. 
Young:  — 

"  I  beg  to  confirm  the  verbal  arrangement  we  entered  into  when 
in  town  the  other  day,  viz.,  that  I  agree  to  take  joint  share  of 
your  personal  underwriting  risks  effected  at  Lloyd's,  paying  or 
receiving  sums  according  to  result  of  said  accounts." 
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In  1854  a  new  arrangement  was  proposed  by  the  following 
letter:  — 

"LoiTDON,  iBt  of  Maj,  1854. 

"  Dear  Sir,  —  Mr.  Burn  and  Mr.  Smith  have  stopped  under- 
writing at  a  moment's  notice  this  morning.  Now  I  wish  to  have 
two  names:  are  you  willing  to  have  your  name  substituted  for 
Mr.  Bum  in  whose  name  Mr.  Grey  (my  clerk)  wrote  before  ?  The 
account  will  be  a  good  one,  and  I  do  not  wish  to  take  two  others, 
although  a  Mr.  David  and  a  Mr.  Neave  wish  to  join.  Let  me 
know  by  return,  as  at  present  I  am  only  writing  in  my  own  name. 
—  Yours  truly, 

"W.  0.  Young." 

The  following  reply  was  returned  :— 

"2nd  of  May,  1854,  Nswga8tlbk>k-Tth& 

*  Dear  Sir,  —  In  reply  to  your  letter  announcing  the  retirement 
of  Mr.  Bum  and  Mr.  Smith,  I  should  much  like  to  know  the 
cause  of  such  a  sudden  change.  As  regards  myself,  I  have  no 
objection  to  continue  as  formerly,  taking  equal  interest  with  your- 
self, and  if  you  consider  it  desirable  for  me  to  become  a  member 
of  the  Rooms,  I  shall  be  happy  to  do  so,  although  Mr.  Grey  must 
exercise  rather  more  than  his  usual  caution  in  having  his 
[*131]  risks  not  *only  well  divided,  but  not  too  much  on  one 
bottom ;  in  fact,  our  number  being  reduced,  he  must  write 
accordingly.  —  I  remain,  etc. 

•  G.  W.  Beckwith.  • 
The  following  answer  was  returned  :  — 

"LoKBON,  Srd  of  May,  1854. 

"  Dear  Sir,  — Mr.  Bum  has  assigned  no  reason  for  withdraw- 
ing from  underwriting,  and  I  did  not  think  it  worth  my  while  to 
ask.  I  have  been  underwriting  in  my  own  name  alone,  and  I  find 
I  can  do  just  as  much  as  I  want  I  have  put  forward  your  name, 
and  you  can  get  a  friend  to  join  you.  I  will  do  the  same,  and  we 
can  then  divide.  I  do  not  want  you  to  do  anything  but  what  is 
agreeable  to  you.  —  Yours  tmly, 

•  W.  0.  Young.  * 

The  reply  returned  was :  — 

*'  NBWOABTLB-ON-Tnra,  4th  of  May,  1854. 

Dear  Sir,  —  I  am  quite  willing  to  continue  the  business  as  be- 
fore in  connection  with  yourself  at  Lloyds',  and  hope  same  may  be 
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profitable.     However,  as  I  shall  be  in  London  next  week,  I  shall 
then  have  an  opportunity  of  talking  the  matter  over  personally.  — 

I  remain,  &a 

*  G.  W.  Beokwith. 

*  P.  S.  — I  have  no  friend  to  join  me  that  I  know  of.  I  should 
wish  to  act  in  concert  with  yourself.  * 

From  May,  1854,  policies  of  assurance  on  ships  and  cargoes  were 
underwritten  in  the  respective  names  of  Mr.  Beckwith  and  Mr. 
Young,  and  on  the  18th  of  July,  1855,  J.  W.  Brett,  through 
Messrs.  Shaw  &  Lowther,  effected  a  policy  of  £30,000  on  an  elec- 
tric cable  on  board  a  ship  called  the  Remit,  which  was  intended 
to  be  laid  down  between  the  north  coast  of  Africa  and  the  south 
coast  of  Sardinia,  and  which  was  underwritten  by  Mr.  Young  for 
£500  and  by  Mr.  Beckwith  for  £500. 

Messrs.  Harrison  &  Bogerson,  through  Messrs.  Suart  &  Simp- 
son, effected  a  policy,  dated  the  5th  of  April,  1855,  on  the  ship 
Martha,  for  a  sum  amounting  to  £10,000,  at  £7  per  cent,  which 
was  underwritten  in  the  names  of  Mr.  Young  for  £125,  and  Mr. 
Beckwith  for  £125. 

In  like  manner  they  respectively  underwrote  the  policies  effected 
on  the  ships  Columbus  and  Saracen. 

The  premiums  on  these  several  assurances  were  paid,  and  while 
covered  with  the  policies  the  four  ships  and  their  cargoes  became 
total  losses  by  the  perils  insured  against,  and  there  became  due 
from  Mr.  Beckwith  and  Mr.  Young  respectively  on  the  Result 
£450,  on  the  Martha  £270,  on  the  Columbus  £75,  and  on  the 
Saracen  £360. 

On  the  18th  of  April,  1853,  Mr.  Beckwith  made  his  will,  by 
which  he  devised  and  appointed  all  his  real  and  personal  estate  to 
Robert  Beckwith,  John  Good,  and  William  Henry  Wood,  their 
heirs,  executors,  administrators,  and  assigns,  upon  trust,  among 
other  things,  to  pay  all  such  debts  as  should  for  the  time  being  be 
recoverable  at  law  from  his  executors,  or  which  his  trustees  should 
think  proper  to  pay,  and  also,  inter  alia,  all  sums  of  money  neces- 
sary or  proper  for  carrying  on  any  trade  or  business  in  which  he, 
either  alone  or  in  partnership,  might  be  engaged  at  his  death,  in 
case  his  trustees  should  think  proper  to  carry  on  the  same,  but  not 
otherwise,  and  without  prejudice  to  those  trusts,  upon  trust  for 
the  benefit  of  his  wife  and  children* 
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The  testator  died  on  the  12th  of  December,  1855,  and  his  will 
was  proved  by  Eobert  Beckwith  and  W.  H.  Wood  alone.  His 
personal  estate  was  insufficient  to  pay  his  debts  in  full,  but  his 
real  and  personal  estates  were  ample  to  pay,  not  only  his  separate 
debts,  but  his  joint  debts  and  liabilities. 

On  the  16th  of  April,  1856,  Mr.  Young  was  declared  a  bank- 
rupt, and  John  Smith  and  Edward  Leopold  Aves  were  appointed 
creditors'  assignees,  and  Charles  Lee  was  appointed  the  official 
assignee  of  the  bankrupt 

At  the  death  of  the  testator  considerable  sums  of  money  were 
due  for  premiums  on  some  of  the  policies  of  assurance  underwrit- 
ten in  the  names  of  Mr.  Beckwith  and  Mr.  Young  respectively. 

The  executors  of  Mr.  Beckwith  and  the  assignees  of  Mr.  Young 
insisted  that  they  respectively  were  legally  entitled  to  receive 
such  premiums  as  were  payable  on  policies  underwritten  with  the 
respective  names  of  Mr.  Beckwith  and  Mr.  Young.  The  plain- 
tiffs, however,  insisted  that  such  sums  respectively  constituted 
the  joint  estate  of  the  partnership  between  Messrs. 
[*132]  *  Beckwith  and  Young,  and  that  they  were  primarily 
liable  to  pay  the  debts  owing  to  the  plaintiffs  and  the 
other  creditors  of  the  joint  estate. 

The  executors  of  Mr.  Beckwith  received  some  of  the  premiums 
due  in  respect  of  the  policies  underwritten  with  the  name  of  the 
testator,  and  applied  the  same  as  if  they  constituted  part  of  his 
general  assets. 

The  assignees  of  Mr.  Young  also  had  received  some  of  the  pre- 
miums due  in  respect  of  policies  underwritten  with  the  name  of 
the  bankrupt  These  they  intended  to  deal  with  as  if  they  consti- 
tuted part  of  the  separate  estate  of  the  bankrupt  It  was,  there- 
fore, insisted  that  a  receiver  ought  to  be  appointed  to  get  in  the 
outstanding  premiums,  and  that  the  sums  constituting  the  joint 
estate  of  the  partnership  of  Messrs.  Beckwith  &  Young  ought  to 
be  applied  towards  payment  of  the  joint  debts,  and  that  the  defi- 
ciency ought  to  be  raised  and  paid  out  of  the  surplus  assets,  real 
and  personal,  of  G.  W.  Beckwith. 

The  plaintiffs  then  asked  for  a  general  discovery  of  all  sums 
due  and  which  had  been  received ;  and  they  stated  that  the  exec- 
utors alleged  that  no  partnership  existed  between  Messrs.  Beck- 
with and  Young,  and  that  the  estate  of  Q.  W.  Beckwith  was  only 
liable  on  policies  in  respect  of  sums  underwritten  in  his  own 
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name,  and  not  for  the  sums  for  which  they  were  underwritten  in 
the  name  of  W.  0.  Young. 

Mr.  R  Palmer  and  Mr.  Cole,  for  the  plaintiffs,  cited  Waugh 
y.' Carver,  2  H.  Bl.  235  (14  R  R  845);  Lovell  v.  Hicks,  2  You. 
&  C.  46,  5  L.  J.  (K  S.)  Ex.  Eq.  101;  Travis  v.  MUne,  9  Hare, 
141,  155,  20  L.  J.  Ch.  665;  Ex  parte  ffodgkinson,  19  Ves.  291; 
JEx  parte  Norfolk,  19  Ves.  455;  Hankey  v.  Oarrett,  1  Ves.  jun. 
236,  3  Bro.  C.  C.  457. 

Mr.  Lloyd  and  Mr.  J.  H.  Palmer,  for  the  executors  of  Beck- 
with,  referred  to  Beckham  v.  Knight,  4  Bing.  N.  C.  243,  7  L. 
J.  (N.  S.)  C.  P.  93;  Beid  v.  Allan,  4  Ex.  326,  19  L.  J.  Ex.  39; 
Bowsher  v.  WatUns,  1  Kuss.  &  Myl.  277  (32  R  R  210) ;  Beck- 
ham V.  Drake,  9  M.  &  W.  79,  11  L.  J.  Ex.  201;  Smith  v.  Wat- 
son, 2  B.  &  C.  401,  3  Dowl.  &  R  751,  2  L.  J.  K  B.  63. 

Mr.  FoUett  and  Mr.  Martindale,  for  the  assignees  of  Mr. 
Young,  cited  Joy  v.  Campbell,  1  Sch.  &  Let  328  (9  R  R  39); 
Ex  parte  Enderhy,  5  Madd.  76 ;  Ex  parte  Chuck,  in  re  Starkey,  8 
Bing.  469  (34  R  R  762) ;  Smith  v.  Topping,  5  B.  &  Ad.  674,  2 
N.  &  M.  421,  3  L.  J.  (N.  S.)  K.  B.  47;  Button  v.  Morrison,  17 
Ves.  193,  1  Eose,  213  (11  R  R  56);  Barker  v.  Goodair,  11  Ves. 
78  (8  R  R  89) ;  WUkinson  v.  Henderson,  1  Myl.  &  K.  582,  2 
L.  J.  (N.  S.)  Ch.  191  (36  R  R  386). 

Mr.  Palmer,  in  reply. 

Sir  John  Romilly,  M.  R  — This  case  must  be  considered  on  the. 
evidence;  it  is  totally  independent  of  the  35  Geo.  III.,  c.  63. 
The  evidence  conclusively  establishes  a  partnership  between 
Messrs.  Beckwith  and  Young.  Mr.  Beckwith,  in  his  letter  of 
the  10th  of  September,  1853,  confirms  the  arrangement  he  had 
made.  The  meaning,  assuming  there  was  nothing  illegal  in  such 
an  agreement,  is,  that  he  should  share  the  profit  and  loss  in  such 
transactions.  His  being  entitled  to  a  share  in  the  profit,  and 
liable  to  a  share  in  the  loss,  would,  by  itself,  constitute  a  partner- 
ship. On  the  2nd  of  May,  1854,  he  again,  by  his  letter,  confirms 
the  agreement.  It  all  points  to  a  partnership  agreement  between 
them.  With  respect  to  the  mode  of  underwriting  policies,  it  has 
been  suggested  that  he  said  he  was  coming  to  London,  and  by 
coming  he  might  assist  the  matter  by  personal  interview,  and  yet 
it  is  not  known  what  took  place  at  that  interview ;  in  the  absence 
of  evidence,  therefore,  it  must  be  assumed  that  nothing  took  place 
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at  that  personal  interview  inconsistent  with  the  statements  which 
Mr.  Beckwith  made  in  those  letters,  and  that  is  confirmed  by  the 
circumstance  that  a  series  of  accounts  of  transactions  be- 
[*  133]  tween  Messrs.  Beckwith  and  Young  are  *  sent  monthly  lor 
six  months,  and  after  an  interval  some  further  accounts 
are  sent  at  two  months.  These  accounts  blend  these  transactions 
together  as  if  they  were  jointly  interested  in  them;  both  treat 
them  as  one  account,  belonging  to  the  two,  in  which  they  wei^ 
entitled  to  share  both  the  profits  and  the  liabilities.  The  fact 
that  Mr.  Grey,  a  clerk  of  Mr.  Young,  was  employed  by  Mr.  Beck- 
with to  underwrite  in  his  name  at  Lloyd's,  only  confirms  that 
arrangement,  and  the  circulars,  which  are  issued  to  his  friends 
and  connections,  also  confirm  that  view.  So  far,  without  doubt  a 
partnership  is  established  between  them ;  it  was  a  secret  partner- 
ship, not  communicated  to  the  world,  but  it  in  no  way  affects  the 
rights  of  persons  who  deal  with  either  of  them.  They  are  deal- 
ing in  partnership  and  for  partnership  purposes ;  it  is  wholly  im- 
material that  they  do  not  use  any  particular  form  or  style.  It  is 
not  the  practice.  Were  that  construction  adopted  it  would  de- 
stroy the  whole  doctrine  of  secret  partnership.  It  is,  however,  by 
no  means  illegal  or  improper,  and  it  is  every  day's  practice;  it  is 
impossible,  therefore,  to  say  that  there  was  not  a  partnership  be- 
tween Messrs.  Beckwith  and  Young  for  underwriting  policies  to 
insure  liabilities  and  risks  and  obtain  the  profits.  The  35  Geo. 
III.,  c.  63,  s.  11,  says  that  all  policies  must  have  the  names  of  all 
persons,  who  engage  therein,  written  upon  them,  and  assuming 
this  to  be  a  partnership,  it  is  argued  that  the  policies  would  be 
void,  and  that  nothing  could  be  recovered  upon  them,  because  the 
insurers  had  not  put  their  names  upon  the  policies;  but  that 
would  not  be  so  as  regards  the  insured ;  they  would  not  be  affected 
by  that  transaction :  upon  that  it  has  been  urged  that  there  could 
not  be  a  partnership  between  Messrs.  Beckwith  and  Young.  If, 
however,  the  evidence  proves  that  there  was  a  partnership,  their 
having  entered  into  an  illegal  transaction  (if  it  were  so)  could  not 
destroy  the  evidence  of  there  being  a  partnership.  That,  how- 
ever, is  not  the  meaning  or  effect  of  the  statute ;  but  I  leave  the 
question  open,  and  the  parties  may  take  any  course  upon  it  they 
may  be  advised. 

Assuming  this  was  a  partnership,  I  do  not  think  that  the  pol- 
icy entered  into  with  the  insured  would  be  avoided  merely  be- 
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cause  the  name  of  one  partner  only  was  upon  it.  Suggestions 
were  then  made,  that  the  whole  contract  between  the  parties  must 
be  considered,  and  that  it  was  impossible  to  go  beyond  it;  that 
the  insured  takes  a  particular  policy,  and  says  the  contract  is  that 
one  person,  Mr.  Young  for  instance,  shall  be  liable  for  £500,  and 
that,  therefore,  nobody  else  is  liable ;  but  that  is  the  ordinary  case 
of  a  secret  partnership.  The  principle  of  JVaugh  v.  Carver  and 
similar  cases  is,  that  where  one  person  deals  with  a  particular  in- 
dividual, supposing  him  to  be  sole  and  exclusive  owner,  when,  in 
point  of  fact,  he  is  acting  on  behalf  of  other  persons,  they  are 
equally  liable  with  himself  as  regards  the  person  with  whom  they 
dealt  when  the  partnership  is  ascertained  and  sanctioned.  There 
is,  therefore,  nothing  in  the  form  of  the  contract  which  destroys 
the  evidence  that  a  partnership  existed  between  Messrs.  Beckwith 
and  Young  at  the  time  when  the  policies  were  entered  into. 

Were  these  premiums,  then,  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  the  bankruptcy?  Upon  that  there  has 
been  very  little  argument  It  is  impossible  to  say  that  the  6  Qeo. 
IV.,  c.  16,  s.  72,  applies  to  a  case  in  which,  —where  the  statute 
says  that  property  which  is  in  the  order  and  disposition  of  the 
bankrupt,  with  the  consent  of  the  real  owner,  shall  be  applied  to 
the  payment  of  the  debts  of  the  bankrupt,  — the  real  owner  was 
the  bankrupt  himself,  in  this  sense,  that  as  soon  as  the  deceased 
partner  died,  he  was  the  proper  person  to  hold  the  goods  and  have 
possession  of  the  asseta  The  case  would  have  been  different  if 
the  bankruptcy  of  Mr.  Young  had  taken  place  in  the  lifetime  of 
Mr.  Beckwith. 

Another  question  is  then  raised  upon  the  form  of  the  statute 
and  the  constitution  of  the  suit.  It  is,  however,  the  right  of  any 
creditor  of  a  deceased  person  to  come  into  this  court  to  have  his 
assets  administered ;  and  whether  he  be  &  joint  creditor,  —  that  is 
to  say,  a  creditor  of  the  deceased  person  who  was  in  partnership 
with  another,  —  or  a  separate  creditor,  it  is  equally  his  right  to 
have  the  estate  administered  in  this  Court  It  would  be  impos- 
sible to  argue  at  the  present  time  that  a  debt  due  to  a  part- 
nership was  not  a  joint  *  and  separate  debt;  therefore,  each  [*  134] 
of  the  partners  was  liable  in  solido  for  the  amount  of  the 
debt;  and  the  creditors  of  Mr.  Beckwith  are  entitled,  whether 
they  be  separate  or  joint  creditors,  to  have  the  estate  administered 
in  this  Court     Are  they  then  bound  to  confine  it  to  the  separate 
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estate,  or  are  they  entitled  to  have  in  it  the  account  of  the  joint 
estate  ?  In  the  case  of  a  surviving  partner,  who  has  not  become 
bankrupt,  there  aie  the  cases  of  Bowsher  v.  Watkins  and  Travis  v. 
MUne,  the  last  of  which  is  another  instance  in  which  this  Court 
has  held,  that  where  there  are  assets  of  a  deceased  person,  under 
special  circumstances,  dealt  with  by  the  partner  of  the  deceased 
person,  that  person  is  properly  made  a  party  to  a  suit  for  adminis- 
tering his  estate,  and  that  it  is  not  necessary,  as  formerly  sup- 
posed, that  there  should  be  collusion  between  the  executor  and 
the  partners  of  the  deceased  person  in  order  to  set  that  right  and 
to  have  the  estate  administered.  The  surviving  partner  then  hav- 
ing become  insolvent  and  having  assignees,  so  far  from  diminish- 
ing that  right,  rather  adds  to  the  propriety  of  bringing  it  here; 
such  was  the  argument  in  Wilkinson  v.  Henderson,  if  it  was  not 
the  decision.  The  creditors  of  Mr.  Beckwith,  therefore,  are  en- 
titled to  have  the  whole  estate  administered  in  this  Court,  both 
to  ascertain  of  what  the  estate  consisted  and  to  have  the  accounts 
taken  as  between  Mr.  Beckwith,  deceased,  and  the  assignees  of 
Mr.  Young,  the  surviving  partner,  as  well  as  to  ascertain  of  what 
the  joint  estate  consisted,  and  those  accounts  must  necessarily  be 
taken  in  the  cause.  I  doubt  whether  the  Court  can  go  beyond 
that  on  the  present  occasion;  I  intend,  therefore,  to  do  nothing 
either  to  supersede  or  to  interfere  with  the  jurisdiction  in  bank- 
ruptey ;  and  were  any  application  made  for  an  injunction  to  re- 
strain the  creditors  from  proving  in  bankruptey,  it  would  meet 
with  no  favour  in  this  Court  All  I  say  is,  that  the  right  of  the 
creditors  of  Mr.  Beckwith  is  to  have  the  whole  of  the  estate  ad- 
ministered in  this  Court,  and  that  it  is  ex  deibito  justitice.  It  can- 
not be  done  without  teking  an  account  between  Mr.  Beckwith 
and  the  assignees  of  Mr.  Young.  The  assignees  for  that  purpose 
are  necessary  parties,  since  the  account  must  be  ascertained  under 
the  decree  in  the  cause.  When  I  ascertain  what  that  account  is, 
then  I  will  administer  the  property.  I  will  divide  it  among  the 
persons  who  have  proved  in  the  cause  so  far  as  those  assets  are 
within  my  control ;  but  I  am  by  no  means  bound  to  say  that  any 
application  of  assets  that  have  been  properly  administered  or 
divided  in  the  Court  of  Bankruptey  will  not  be  sanctioned  by  this 
Court  in  the  administration  of  that  estate.  My  present  view  is, 
that  all  I  can  do  is  to  make  a  decree  for  the  purpose  of  ascertain- 
ing all  those  accounts. 
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ENGLISH  NOTES. 

Primd  fade  an  agreement  to  share  profits  constitutes  a  partnership 
^although  there  is  no  common  stock.  Lindley  on  Partnership,  6  ed. 
>  48. 

Thus  in  Fromont  v.  Coupland  (1824),  2  Bing.  170,  27  R.  R.  575, 
referred  to  p.  312,  stipra,  there  was  no  joint  property,  as  each  of  the 
partners  found  his  own  horses.  Other  illustrations  of  this  proposition 
are  furnished  in  the  cases  of  Steel  v.  Lest&r  (1877),  3  C.  P.  D.  121,  47 
L.  J.  C.  P.  43,  37  L.  T.  642,  26  W.  R.  212;  Greenham  v.  Gray 
(1855),  4  Ir.  C.  L.  Rep.  601. 

That  the  sharing  of  profits  is  not  per  se  conclusive  of  partnership, 
is  now  estahlished  hy  the  case  of  Cox  v.  Hickman,  No.  8,  p.  323  post. 
But  in  support  of  the  proposition  that  the  sharing  of  profits  affords  a 
primd  foude  presumption  in  favour  of  partnership,  the  cases  of  Wauffh 
V.  Carver  (1793),  1  Sm.  L.  C,  2  H.  Bl.  235,  14  R.  R.  845,  and  other 
cases  which  to  a  great  extent  have  been  overruled  by  Cox  y.  ITickman, 
may  perhaps  still  be  cited  as  authorities. 

AMERICAN  NOTES. 

An  agreement  express  or  implied  whereby  two  or  more  persons  are  to  par- 
ticipate in  the  profits  and  losses  of  a  business  is  an  essential  element  of  a 
partnership.  Dame  v.  Kempster,  146  Massachusetts,  454;  Morrill  v.  Spurr, 
143  Massachusetts,  257 ;  La  Mont  v.  Fullam,  133  Massachusetts,  583 ;  Beck- 
ford  y.  Hill,  124  Massachusetts,  588;  Meserve  v.  Andrews,  104  Massachusetts, 
360;  Howe  v.  Howe,  99  Massachusetts,  71;  Funck  v.  Haskell,  132  Massachu- 
setts, 580 ;  Phillips  v.  Phillips,  49  Illinois,  437 ;  Ratzer  v.  Ratzer,  28  New 
Jersey  Eq.  136 ;  Wilson  v.  Cobb,  28  New  Jersey  Eq.  177 ;  Farr  v.  Wheeler, 
20  New  Hampshire,  569 ;  Gibb^s  Estate  in  re,  157  Pennsylvania  St.  59. 

The  contract  creating  the  relation  of  partners  need  not  be  in  writing. 
The  contract  may  be  inferred  or  established  by  the  conduct  of  the  parties. 
StaU  National  Bank  v,  Butler,  149  Illinois,  575;  Smith  v.  Tarlton,  2  Barbour 
Ch.  (N.  Y.),  336;  Ratzer  v.  Ratzer,  28  New  Jersey  Eq.  136 ;  Dwinel  v.  Stone, 
80  Maine,  384;  Warriner  y.  Mitchell,  128  Pennsylvania  St.  153;  Collner  v. 
Greig,  137  Pennsylvania  St.  606;  Ames  v.  Ames,  37  Federal  Rep.  30; 
Holmes  v.  Self,  79  Kentucky,  297 ;  Deering  v.  Coberly,  44  West  Virginia,  606. 

When,  however,  the  agreement  has  been  put  in  writing,  this  alone  is  pre- 
sumed to  speak' the  intention  of  the  parties.  London  Assurance  Co,  v.  Ihen- 
nen,  116  U.  S.  461 ;  State  National  Bank  v.  Sutler,  149  Illinois,  575. 

A  community  of  interest  in  the  profits  and  losses  of  a  business  is  generally 
very  strong  evidence  of  the  existence  of  a  partnership,  whether  there  is  a  com- 
munity of  interest  in  the  property  used  in  the  business  or  not.  Miller  v. 
C Boyle,  89  Federal  Rep.  140;  Grinton  v.  Strong,  148  Illinois,  587;  Clifton  v. 
Howard,  89  Missouri,  192;  Musser  v.  Brink,  68  Missouri,  242.  Thus  an 
agreement  between  three  persons  to  carry  on  the  business  of  manufacturing 
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Roller  Skates  under  a  company  name,  recited  that  two  of  them  should  assign 
to  the  third  an  interest  in  a  patent ;  that  the  third  was  to  buy  materials  and 
sell  the  product,  control  the  finances,  and  furnish  the  capital;  diat  each  was 
to  receive  compensation  for  his  services;  that  the  net  profits,  after  deducting 
expenses  including  such  compensation,  should  be  divided  equally  between 
them,  and  that  neither  should  sell  or  assign  his  interest  in  the  business  with- 
out  the  written  consent  of  the  others.  They  were  properly  held  to  be  part- 
ners.   Dame  v.  Kempster,  146  Massachusetts,  454. 

But  two  or  more  persons  may  be  partners,  although  they  may  have  had  no 
specific  intention  oif  incurring  the  liabilities  of  partners.  The  language  they 
employ  in  such  agreement  is  immateria],  provided  they  intend  to  engage  in  a 
common  business  and  to  share  the  profits  of  such  business.  Kayser  v.  Mafng- 
&am,  8  Colorado,  2S2.  It  is  of  no  importance  that  they  do  not  call  their 
business  arrangement  a  partnership  provided  it  is  in  legal  effect  a  partner- 
ship ;  or  that  they  call  it  a  partnership  when  it  is  not.  Olicer  v.  Gray^  4 
Arkansas,  425;  Sailors  v.  Nixon-Jones  Printing  Co.,,  20  Illinois  App.  509; 
Beecher  v.  Bush,  45  Michigan,  188;  Kayser  v.  Maugham^  8  Colorado,  232. 
Even  an  eicpress  statement  that  the  parties  to  an  agreement  are  not  to  be 
partners  does  not  avail  as  against  the  legal  effect  of  their  relation.  Post  y. 
Kimberly,  0  Johnson  (N.  Y.),  470;  Leggett  v.  HydCy  58  New  York,  272;  Bige- 
low  V.  Elliot,  1  Clifford  (U.  S.),  28 ;  Famum  v.  Patch,  60  New  Haippshire, 
294;  Duryea  v.  Whitcomb,  31  Vermont,  895;  Beecher  v.  Bxtsh,  45  Michigan, 
188  ;  Chapman  v.  Hughes,  104  California,  302 ;  Scott  v.  Campbell,  30  Alabama, 
728;  Sailors  v.  Nixon-Jones  Printing  Co.,  20  Illinois  App.  509. 

One  may  be  a  partner  as  to  third  persons,  although  he  has  not  agreed  with 
his  associate  in  business  to  be  a  partner,  and  has  not  held  himself  out  as  a 
partner,  if  by  the  agreement  under  which  the  business  is  carried  on  he  has  an 
interest  in  a  oei*tain  share  of  the  profits  as  profits,  not  as  compensation,  and 
has  a  lien  on  the  whole  profits  as  security  for  his  share.  Brigham  v.  Clark, 
100  Massachusetts,  430 ;  Pratt  v.  Langdon,  97  Massachusetts,  97 ;  12  AUen 
(Mass.),  544;  Pettee  v.  Appleton,  114  Massachusetts,  114;  Getchell  v.  Foster, 
106  Massachusetts,  42. 

Where  parties  entered  into  a  contract  to  carry  on  a  msuiufacturing  busi- 
ness, one  supplying  patents  for  the  business,  and  the  others  the  capital,  and 
it  was  provided  that  the  business  should  continue  so  long  as  it  should  prove 
practicable  and  profitable,  it  was  held  that  a  partnership  was  created,  though 
the  contract  was  silent  as  to  the  intention  of  the  parties,  and  did  not  provide 
for  a  partnership  name.    Illinois  Malleable  Iron  Co.  v.  Reed,  102  Iowa,  538. 

A  partnership  does  not  exist  until  the  parties  transact  business  as  partners. 
The  contract  of  partnership,  though  it  declares  that  the  partnership  shall  exist 
from  and  after  the  execution  of  the  contract,  or  from  and  after  a  certain  date, 
does  not  of  itself  constitute  a  partnership,  but  merely  provides  for  a  partner- 
ship in  the  future;  for  one  of  the  parties  may  repudiate  the  contract  before 
any  act  is  done  under  it.  Latta  v.  Kilboum,  150  United  States,  624 ;  Martin  v. 
Baird,  175  Pennsylvania  St.  540  ;  Gray  v.  Gibson,  6  Michigan,  300 ;  Vance  v. 
Blair,  18  Ohio,  532;  Doyle  v.  Bailey,  75  Illinois,  418;  Powell  v.  Maguire,  43 
California,  11 ;  Meagher  v.  Reed,  14  Colorado,  335. 
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No.  8. —  cox  V.  HICKMAN. 
(H.  L.  1860.) 

No.  4.  — POOLEY  V,  DMVEE 
(1876.) 

No.  5.— Ex  PARTE  TENNANT,  In  ss  HOWAED. 
(1877.) 

BULE. 

An  agreement  under  which  net  profits  are  to  he  shared 
does  not  necessarily  constitute  a  partnership.  The  sharing 
of  profits  is  strong  jpnma /ocii^  evidence  of  partnership; 
but  may  be  rebutted,  if,  on  the  whole  of  the  circumstances, 
it  clearly  appears  that  the  person  alleged  to  be  a  partner 
has  not  expressly  or  by  implication  constituted  the  persons 
who  ostensibly  carry  on  the  business  his  agent. 

Cox  ▼.  Hickman. 

so  L.  J.  C.  P.  125-141  (8.  c.  8  H.  L.  C.  268;  9  C.  B.  (N.  8.)  47,  7  Jur.  (N.  8.)  105, 

8  W.  B.  754). 

Debtor  and  Creditor.  —  Assignment.  —  Trustees.  —  Their  LiabiUfy  to    [  125] 

Creditors. 
8.  &  Co.,  in  basiiiess  as  iron-masters,  being  in  embarrassed  eireamstanoes, 
assigned  to  trustees  all  their  stock,  &o.,  the  deed  containing  powers  for  the  trus- 
tees to  carry  on  the  business,  under  the  name  of  a  company,  until  the  debts  of 
the  firm  were  paid.  The  deed  was  made  for  the  benefit  of  creditors  and  with 
their  assent,  and  contained  clauses  authorising  the  ereditors  to  accept  the  resig- 
nation of  the  trustees,  to  appoint  new  trustees  and  to  alter  the  trusts,  or  direct 
the  works  to  be  discontinued.  All  the  trustees  were  creditors  of  S.  &  Co.  The 
trustees  who  acted  did  carry  on  the  business,  and  in  the  course  of  it  their  agent 
accepted  bills  in  this  form  :  "  Per  pro.  S.  Iron  Co.** :  — Held,  reversing  the  judg- 
ment of  the  Court  of  Common  Pleas,  that  the  creditors  through  these  acts  of  the 
trustees  were  not  liable  as  partners  in  the  company  upon  such  bills  given  to 
those  who  supplied  the  company  with  goods. 

The  following  case  was  stated,  in  pursuance  of  the  provisions 
of  the  "  Common  Law  Procedure  Act,  1864. ' 
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On  the  25th  of  October,  1855,  an  action  was  brought,  in  the 
Court  of  Common  Pleas,  by  Hickman,  as  drawer,  against  Cox  and 
Wheatcrof  t,  as  acceptors  of  three  several  bills  of  exchange,  set  out 
in  the  case  hereafter  referred  to,  and  accepted  in  the  name  and 
designation  of  the  "  Stanton  Iron  Company.  * 

The  declaration  contained  three  counts  on  the  bills  of  exchange : 
one  for  goods  sold  and  delivered,  one  for  work  and  materials,  and 
one  on  an  account  stated.  The  defendants  severed  in  pleading, 
but  both  denied  that  they  had  accepted  the  bills;  and  pleaded 
never  indebted  as  to  the  other  counta  Issues  were  joined  on  these 
pleas,  which  came  on  to  be  tried  at  Nisi  Prius  before  the  late 
Lord  Chief  Justice  Jervis,  and  a  verdict  was  found  for  the  defend- 
ants, leave  being  reserved  to  the  plaintiff  to  move  to  enter  the 
verdict  for  him.  A  rule  was  granted  accordingly,  and  after  argu- 
ment was  made  absolute.  Against  this  judgment  Cox  appealed  to 
the  Exchequer  Chamber  under  the  provisions  of  the  "  Common 
Law  Procedure  Act,  1854.*  Wheatcroft  also  appealed,  but  the 
facts  affecting  each  defendant  not  being  precisely  similar,  sepa- 
rate special  cases  were  agreed  upon  between  the  defendants  and 
the  plaintiff. 

The  case  on  behalf  of  Cox  stated  the  bills  of  exchange  on  which 
the  action  was  brought,  and  which  were  in  the  following  form :  — 

Grafton  Iron  Ore  Works,  Blibworth, 
10  March,  1855. 
£300. 

Four  months  after  date  pay  to  my  order  in  London  £300  value 
received.  John  Hickman. 

To  the  Stanton  Iron  Company,  near  Derby. 

[(Crossed)  — -4 «  Metr*-  Smithy  Payne  4  Co,^  London^  per  pro,  the  Sianfon  Iron  Co,, 
James  UaywoodJ] 

(Indorsed)  John  Hickman  —  Pay  Daniel  Robertson,  Esq.,  Agent 

for  the  National  Provincial  Bank  of  England,  London,  or  order, 

pr.   pro.  Nat.   Pro.   Bank  of  England,   Birmingham,   H. 

[*  126]   Eotton,  Manager,  per  pro.  *  Daniel  Bobertson,  Agent  for 

the  Nat^  Prv^  Bank  of  England,  London. 

D.  Bobertson, 

London  &  Westminster  Bank 

(Janen). 
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Grafton  Iron  Ore  Works,  Blibwobth, 
10  April,  1855. 
£490. 

Four  months  after  date  pay  to  my  order  in  London  £490  value 
received.  John  Hickman. 

To  the  Stanton  Iron  Company,  near  Derby. 

[(CrosMd)  — uK  Smith,  Payne  #  Smith,  Bcmkert,  London,  per  pro.  (he  Stanton  Iron 
Comp9'*  James  Haywood.] 

(Indorsed)  John  Hickman  — Pay  Dan*  Eobertson,  Esq.,  Agent 
for  the  National  Provincial  Bank  of  England,  London,  or  order, 
pr.  pro.  Nat  Pro.  Bank  of  England,  Birmingham,  H.  Eotton, 
Manager,  pr.  pro.  Dan**  Eobertson,  Agent  for  the  Nat^  Pro.  Bank 
of  England,  London. 

D.  Eobertson,  London  &  Westminster  Bank. 

J.  Lutterworth. 

Blibwobth,  Jnne  10, 1855. 

£616  11«. 

Three  months  after  date  pay  to  my  order  in  London  £616  11«. 
value  received.  John  Hickman. 

To  the  Stanton  Iron  Co^*  near  Derby. 

[(Croeeed)  — At  MeaT-  Smith,  Payne  f  Co.,  London,  per  pro.  the  Stanton  Iron  Co., 
James  Haywood.] 

(Indorsed)  John  Hickman  —  Pay  Dan^  Eobertson,  Esq. ,  Agent 
for  the  National  Provincial  Bank  of  England,  London,  or  order, 
per  pro.  Nat  Pro.  Bank  of  England,  Birmingham,  H.  Eotton, 
Manager,  per  pro.  Dan^  Eobertson,  Agent  for  the  Nat*-  Prv*-  Bank 
of  England,  London.  D.  Eobertson,  London  and  Westminster 
Bank.  6.  Smythe. 

For  some  time  previous  to  the  year  1849  the  business  of  the 
Stanton  Iron  Works  was  carried  on  by  Messrs.  Benjamin  Smith 
and  Josiah  Timmis  Smith,  trading  as  iron-masters  and  iron-mer- 
chants under  the  name  and  firm  of  B.  Smith  &  Son.  In  that  year 
Smith  &  Son  became  embarrassed  in  their  circumstances  and  were 
indebted  to  (amongst  many  others)  the  defendant  Samuel  Walter 
Cox.  In  the  month  of  November,  1849,  Messrs.  Smith  &  Son 
were  obliged  to  call  their  creditors  together,  and  the  result  was 
that  a  deed  bearing  date  the  13th  day  of  November,  1849,  was  exe- 
cuted.    This  deed  was  executed  by  more  than  six-sevenths  in 


326  I'ARTNEHSHIP. 


No.  S.  — Cta  ▼.  mokan,  ao  L.  J.  0.  P.  Ii6»  187. 


number  and  value  of  the  joint  creditors  of  the  said  Benjamin 
Smith  and  Josiah  Timmis  Smith,  whose  debts  respectively 
amounted  to  £10  and  upwards.  Among  those  who  executed  it 
were  the  two  appellants.  The  deed  recited  that  the  Smiths  were 
unable  to  pay  their  debts,  and  that  they  had  agreed  to  assign  all 
their  estate  and  effects,  subject  to  the  powers  and  provisions  con- 
tained in  the  deed.  And  thereby  the  Smiths  conveyed  to  the 
trustees  (being  the  parties  of  the  second  part)  all  their  estate,  real 
and  personal,  upon  the  trusts  therein  mentioned ;  that  is  to  say,  to 
stand  possessed  of  the  property,  to  collect  in  debts,  to  carry  on  the 
business  under  the  name  and  style  of  the  Stanton  Iron  Company, 
and  to  sell  as  they  should  think  fit,  to  take  fresh  leases  and  to  sell 
iron,  to  pay  interest  on  mortgages,  to  call  meetings  of  creditors, 
the  majority  in  value  of  the  creditors  at  such  meeting  to  have 
power  to  make,  alter,  add  to,  or  diminish  the  trusts,  or  direct  the 
work  to  be  discontinued ;  with  powers  to  the  trustees  to  compound 
debts,  and  to  pay  creditors,  and  to  pay  residue  to  the  Messrs. 
Smith.  There  was  power  to  appoint  new  trusteea  The  deed  was 
to  operate  as  a  release  of  the  debts  of  parties  executing. 

Cox  was  appointed  one  of  the  trustees,  but  retired,  and  his 
retirement  was  assented  to,  and  was  duly  communicated  to  the 
creditors.  Cox  never  acted  at  all  as  a  trustee  under  the  deed,  but 
attended  the  meeting  of  the  creditors  in  1850. 

After  the  execution  of  the  deed,  the  business  of  the  Stanton  Iron 
Works  was  carried  on  in  the  name  of  the  Stanton  Iron  Company, 
by  Francis  Sandars,  John  Thompson,  and  James  Haywood,  the 
trustees  named  in  the  deed,  being  the  acting  parties  therein,  until 
the  death  of  Sandars,  in  December,  1854,  from  which  time  until 
May,  1855,  the  business  was  carried  on  in  like  manner  by  Thomp- 
son and  Haywood,  as  the  acting  persons  therein.  On  the  19th  of 
May,  1855,  Haywood  entered  into  possession  of  the  works,  on  his 
own  account,  as  mortgagee,  when  the  works  were  stopped 
[*  127]  and  the  business  then  ceased  *  to  be  carried  on  under  the 
provisions  of  the  deed  of  November,  1849,  except  that  the 
bill  of  the  10th  of  June  was  accepted  for  iron  ore  delivered  pre- 
viously to  the  19th  of  May.  The  bills  of  exchange  on  which  the 
action  was  brought  were  accepted  by  Haywood,  in  the  course  of 
the  business,  in  the  form  appearing  on  the  bills,  on  or  about  the 
days  on  which  they  respectively  bear  date,  for  iron  ore  previously 
delivered  to  the  said  company  by  Hickman  in  the  year  1853,  and 
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tihence  to  1855,  it  being  the  usual  practice  to  give  such  bills  for 
ore  supplied  by  the  plaintifL  Haywood  was  financial  manager  of 
the  business,  as  well  as  trustee.  He  was  called  as  a  witness  on 
the  part  of  the  plaintiff. 

The  Court  of  Exchequer  Chamber  consisted  of  six  Judges:  of 
the  Queen's  Bench,  Mr.  Justice  Colebidge,  Mr.  Justice  Eble,  and 
Mr.  Justice  Cbompton  ;  and  of  the  Court  of  Exchequer,  Mr.  Baron 
Mabtin,  Mr.  Baron  Bbamwell,  and  Mr.  Baron  Watson  ;  and  was 
equally  divided  as  to  the  judgment  to  be  given;  and  thereupon 
the  rule  absolute  granted  by  the  Court  of  Common  Pleas  was 
confirmed.  ^ 

Notice  of  appeal  was  given,  and  the  points  set  down  for  argu- 
ment for  Hickman  were,  —  first,  that  Cox  was  liable  as  being  a 
member  of  the  Stanton  Iron  Company  and  as  one  of  the  creditors 
by  whom  and  for  whose  benefit  the  business  was  carried  on,  and 
also  by  reason  of  his  execution  of  the  deed. 

The  Attorney  General  (Sir  R  Bethell),  for  Wheatcroft,  con- 
tended that  no  personal  liability  had  been  incurred  in  this  case. 

He  cited  Orace  v.  Smith,  2  W.  Bl.  998;  1  Lindley's  Partner- 
ship, 34;  Waugh  v.  Carver,  2  H.  Bl.  235  (14  R  R  845);  Qwm 
V.  Body,  5  Ad.  &  K  28,  15  L.  J.  C.  P.  257;  Fott  v.  Eyton,  3  C. 
R  32,  15  L  J.  C.  R  257. 

Mr.  Welsby  (Mr.  Boden  was  with  him),  for  Cox,  urged  the 
same  argument ;  and  cited  CoUyer  on  Partnership,  53 ;  M' Alpine 
V.  Mangnall,  3  C.  B.  496.  15  K  J.  C.  P.  298 ;  Janes  v.  WhU- 
bread,  11  C.  B.  406,  20  L  J.  G  P.  217. 

Mr.  Rolt  and  Mr.  Field,  for  Hickman,  on  b«)th  appeals,  cited 
Band  v.  PUtard,  3  M.  &  W.  357;  Barry  v.  Nesham,  3  C.  B. 
641,  16  L.  J.  G  P.  21;  Gilpin  v.  Enderhey,  5  B.  &  Aid.  954; 
Wightman  v.  Townroe,  1  M.  &  S.  412  (14  R  R  475) ;  Ex  parte 
AUett,  17  Ves.  452;  The  South  Carolina  Bank  v.  Caee,  8  B.  &  C. 
427  (32  R  R  433). 

The  LoBD  Chancbllob  put  the  following  question  to  the  Judges : 
— "  Are  the  defendants  in  this  case  liable  as  acceptors  of  the  bills 
of  exchange  declared  upon  ? " 

On  the  6th  of  July  the  following  judgments  were  delivered :  — 

1  18  C.  B.  617,  25  L.  J.  C.  P.  277,  3  C.  RoLLg,  on  an  application  under  the  Wind- 
B.  (N.S.),  523,  27  L.  J.  C.  P.  129.  The  ing-up  Acts,  21  Beav.  164,  25  L.  J.  Ch. 
ease  waa  alio  before  the  Mastbk  of  th£    142. 
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Blackburn,  J.  —  My  Lords,  in  my  opinion  the  defendants  in 
this  case  are  liable  as  acceptors  of  the  bills  of  exchange  declared 
upon.  The  question,  in  my  opinion,  entirely  depends  on  the  effect 
of  the  deed  of  arrangement  If  the  effect  of  that  deed  is  such  that 
creditors  executing  it  thereby  give  authority  to  those  managing  the 
Stanton  Iron  Company  to  bind  them  to  third  persons  in  the  usual 
course  of  business  by  accepting  bills,  the  defendants  have  given 
such  authority.  If  the  effect  of  the  deed  is  not  such  that  credi- 
tors executing  that  deed  give  authority  to  bind  them  as  to  third 
persons,  the  defendants  are  not  shown  to  have  given  any  such 
authority,  for  they  have  never  acted  as  trustees ;  nor  does  it  ap- 
pear that  they  have  done  any  act  beyond  what  was  proper  to  carry 
out  the  arrangement  contained  in  that  deed.  The  principal  object 
of  the  deed  of  arrangement  is  to  divide  the  property  of  the  Smiths 
amongst  the  creditors  according  to  the  rules  observed  in  bank- 
ruptcy ;  and  for  this  purpose  their  property  is  assigned  to  trustees. 
The  goodwill  of  the  business,  which  had  been  carried  on  by  the 

Smiths,  under  the  style  of  Benjamin  Smith  &  Son,  was 
[*  128]  part  of  *  their  joint  estate,  and  those  who  had  the  making 

of  the  arrangement  appear  to  have  thought  it  a  valuable 
part  of  the  joint  estate.  Instead 'of  disposing  of  it  to  third  per- 
sons, or  suffering  it  to  be  lost,  the  arrangement  made  was,  that 
the  business  should  in  future  be  carried  on  under  a  new  style,  that 
of  the  Stanton  Iron  Company,  by  the  trustees,  in  the  manner  stip- 
ulated for  in  the  deed  to  which  the  creditors  are  parties.  The 
question,  in  my  opinion,  is,  whether  the  stipulations  are  such  as 
to  render  those  creditors  who  are  parties  to  the  deed  partners  in 
the  Stanton  Iron  Company,  so  far  at  least  as  regards  liability  to 
third  persons.  Some  of  the  Judges  in  the  Court  below  have  ex- 
pressed an  opinion  that  there  is  a  distinction  between  the  present 
question  and  that  which  would  have  arisen  if  the  question  had 
been  whether  the  defendants  were  liable  for  the  consideration  of 
these  bills.  I  am,  however,  of  opinion  that  no  such  distinction 
exists.  I  apprehend  that  all  cases  as  to  liability  of  partners  to 
contracts  are  branches  of  the  law  of  agency,  and  that  the  question 
always  is,  whether  the  contract  entered  into  is  within  the  scope 
of  the  authority  conferred  by  those  who  are  sought  to  be  charged 
upon  the  person  actually  making  the  contract  But  I  take  it  that, 
as  matter  of  law,  those  who  are  partners  in  a  trading  firm  do  con- 
fer upon  those  who  are  permitted  to  manage  the  concern  authority 


R.  C.  VOL.  XIX.]      SECT.  I.  —  NATURE  OF  PARTNERSHIP.  329 

No.  8.  —  Cos  ▼.  Hlclnnaii,  80  L.  J.  C.  P.  188. 

to  make  all  contracts  which  in  the  exigency  of  the  business  are 
necessary  and  proper  and  customary.  This  prim&  faeie  authority 
may  be  restricted  by  express  agreement,  but  unless  those  who  deal 
with  the  firm  have  notice  of  this  restriction,  they  are  entitled  to 
hold  all  who  are  partners  bound  by  the  primd  facie  authority  con- 
ferred on  the  manager,  and  that  equally  whether  the  persons 
sought  to  be  charged  were  persons  to  whom  the  creditors  gave 
credit,  or  dormant  partners,  of  whose  existence  they  were  unaware. 
I  think  the  justice  of  this  rule  as  applicable  to  dormant  partners 
very  questionable,  but  I  do  not  think  it  open  to  question  that  it 
is  the  rule  of  law.  I  think  that  where,  as  in  the  present  case,  the 
accepting  of  bills  is  a  necessary  and  customary  part  of  the  busi- 
ness, the  authority  to  accept  them  is  conferred  as  much  as  the 
authority  to  contract  the  debts  for  which  they  are  given.  It  is 
true  the  authority  is  limited  to  accepting  bills  in  the  name  of  the 
firm,  and  binds  only  those  included  in  that  firm,  but  all  who  are 
partners  are  included  in  the  firm.  I  think,  therefore,  as  already 
said,  that  the  question  is  whether  the  stipulations  in  the  deed  are 
such  as  to  constitute  a  partnership  qrioad  third  persons,  and  to  de- 
termine that  question  we  must  look  to  the  terms  of  the  deeds. 
The  material  stipulations,  as  it  seems  to  me,  are  the  following :  — 
The  trustees  are,  as  soon  as  possible,  to  convert  into  money  such 
parts  of  the  joint  property  of  the  two  Smiths  as  shall  not  be  neces- 
sary to  carry  on  the  said  business  (that  excepted  property  not  to 
exceed  £4000) ;  they  are  to  carry  on  the  business  under  the  name 
of  the  Stanton  Iron  Company,  for  which  purpose  they  are  clothed 
with  all  the  powers  proper  to  be  confided  to  the  managers  of  such 
a  concern.  It  is  agreed  that  after  paying  all  the  expenses  and 
losses  to  be  incurred  or  sustained  in  carrying  out  the  business,  they 
shall  pay  and  divide  the  net  income  of  the  said  business  remain- 
ing after  answering  the  purposes  aforesaid,  into  and  among  the 
creditors  of  the  Smiths,  in  rateable  proportions  according  to  the 
amount  of  the  respective  debts,  subject  to  the  provisions  therein- 
after contained.  The  deed  then  provides  that  the  trustees  at  any 
time  may,  and  on  the  requisition  of  joint  creditors  whose  debts 
together  amount  to  £3000,  must  call  a  meeting  of  the  creditors, 
and  that  the  decision  of  the  majority  of  such  meeting  shall  have 
full  power,  for  the  general  benefit  of  the  creditors,  to  give  any 
directions  for  the  discontinuance  of  the  business,  or  "  for  the  pres- 
ent or  future  management  thereof, "  which  shall  be  binding  on  all 
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the  creditors,  whether  CQncurring  or  not  The  Smiths  have  no 
vote  in  determining  how  the  bufiiness  is  to  be  managed,  and  the 
tmstees  are  absolutelj  bound  to  obej  the  directiona  of  the  meeting 
of  creditors.  If  the  concern  is  woimd  up,  the  clear  residue  of  the 
monejs,  after  paying  all  expenses,  shall  be  divided  among  the 
creditors  of  the  Smiths  rateably  as  joint  property.  It  is  provided 
that  where  the  debts  of  the  several  creditors  are  paid  in  full  the 

trustees  shall  make  over  the  property  for  the  benefit  of  the 
[*  129]  Smiths,  *  and  this  clause  is  to  be  noticed  as  being  the  only 

clause  in  which  the  trusts  are  for  the  benefit  of  the  Smiths^ 
except  so  far  as  they  are  benefited  by  the  liquidation  of  their  debts. 
And  it  is  to  be  noticed  that,  from  its  nature,  it  can  only  come 
into  operation  when  the  trade  of  the  Stanton  Iron  Company 
ceases.  It  is  provided,  amcmgst  other  things,  that  every  creditor 
shall  have  a  right  at  all  times  to  inspect  the  books  of  the  firm. 
No  such  power  of  inspection  is  given  to  the  Smiths.  Then  fol- 
lows a  provision  for  the  trustees,  "*  by  and  with  the  consent  of  the 
majority  of  creditors  in  value,  attending  any  meeting  of  credi- 
tors, "*  to  appoint  fresh  trustees  in  the  room  of  those  retiring.  The 
Smiths  have  no  voice  in  thi&  Then  follows  an  agreement  that 
all  creditors  executing  or  becoming  otherwise  bound  by  the  deed 
should  accept  its  provisions  in  full  satisfaction  of  their  claims 
upon  the  Smiths,  and  in  case  any  of  them  sue  for  their  debts  that 
this  deed  may  be  pleaded  as  a  release.  These,  I  think,  are  the 
whole  of  the  material  parts  of  the  deed.  There  is  no  stipulation 
in  the  deed  as  to  who  is  to  provide  for  payment  of  the  partnership 
liabilities  in  case  the  losses  should  be  so  great  as  to  exceed  the 
sum  of  £4000,  which  the  trustees  were  authorised  to  retain  for 
the  purpose  of  carrying  on  the  busines&  The  parties  seem  not  to 
have  anticipated,  or,  at  all  events,  not  to  have  provided  for,  such 
a  contingency,  which,  though  a  probable  one,  is  often  overlooked 
by  those  entering  on  a  trade,  but  the  rule  of  law  is  clear  enough, 
that  those  who  are  partners  in  the  concern  must  bear  such  liabili- 
ties; so  that  I  once  more  repeat,  the  question  comes  round  to 
whether  the  stipulations  are  such  as  to  constitute  a  partnership 
amongst  the  creditors.  Now,  on  looking  at  the  provisions  of  the 
deed,  it  seems  to  me  that  they  are,  in  substance,  such  as  would  be 
proper  if  the  creditors  constituted  themselves  a  joint-stock  com- 
pany, such  as  it  would  have  been  at  common  law,  and  made  the 
trustees  the  managing  directors,  but  agreed  that  the  partnership 
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should  cease  as  soon  as  a  certain  snm,  in  this  case  the  amount  of 
their  debts,  was  realised.  I  find  that  the  basiness  is  to  be  carried 
on  by  the  trustees,  under  the  control  oi  the  creditors,  who  may 
give  what  directiotis  they  think  fit  as  to  the  management  of  the 
business;  that  the  creditors  are  to  have  a  voice  in  nominating 
fresh  trustees  in  case  they  are  changed;  and  that  the  creditors  are 
to  have  a  right  to  inspect  the  bdoka  And,  moreover,  I  find  that 
the  creditors  alone  are  to  have  these  poweis,  no  similar  powers 
beii^  given  to  the  Smiths.  Th^i  I  find  also  that  the  trustees  are 
bound  to  pay  over  the  net  income,  after  paying  all  expenses  of  the 
concern,  rateably  among  the  creditora  It  was  suggested  at  your 
Lordships'  bar  that  there  was  ctome  distinction  between  the  net 
income,  after  paying  all  outgoings,  and  the  net  profits,  but  I  am 
unable  to  understand  what  that  distinction  is.  The  arrangement 
is,  that  the  trading  might  terminate  on  the  creditors  being  paid» 
which  perhaps  was  the  termination  which  the  persona  entering 
into  the  arrangement  hoped  for.  In  that  case,  the  deed  provides 
that  the  property  shall  be  made  over  to  the  Smiths,  but  by  so 
doing  the  trade  of  the  Stanton  Iron  Company  ceasea  Whoever 
the  partners  in  that  firm  might  be,  they  are  no  longer  to  carry  on 
the  business  after  the  property  is  assigned  to  the  Smiths.  It 
might  terminate  by  the  concern  being  stopped  by  the  creditors 
whilst  it  was  yet  solvent ;  that  event  is  anticipated  by  the  deed ; 
and  in  that  case  it  is  provided  that  the  surplus,  after  paying  all 
losses,  should  be  divided  amongst  the  creditora  It  might  con* 
tinue  for  an  indefinite  period,  neither  so  productive  as  to  pay  the 
creditors  in  full,  nor  so  bad  as  to  be  stopped ;  and  whilst  it  was  so 
continued  the  creditors  were  to  have  the  net  income  or  profits  and 
the  control  of  the  management  of  the  concern,  and  they  were  only 
to  have  these  powera  Does  this  make  them  interested  in  the 
property  or  profits  so  as  to  make  them  partners  1  That  question 
depends  on  the  effect  of  the  deed,  and  it  will  be  answered  when 
we  have  determined  the  extent  of  their  interest  in  the  property  of 
the  firm.  Suppose  —  a  not  impossible  case  —  that  the  trustees 
had,  as  individuals,  contracted  a  joint  debt  for  some  purpose 
unconnected  with  the  Stanton  Iron  Company ;  could  the  partner- 
ship property  of  the  Stanton  Iron  Company  have  been  taken  to 
pay  the  debt  ?  Or,  if  the  trustees  had  become  reduced  to 
one  person,  and  he  had  become  a  *  bankrupt,  would  the  [*  130] 
assets  of  the  Stanton  Iron  Company  have  passed  to  his 
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assignees  ?  Or  would  the  creditors,  who  were  parties  to  the  deed 
of  arrangement,  have  been  entitled  in  either  case  to  say  that  the 
property  was  in  equity  theirs,  and  that  the  trustees,  except  in  so 
far  as  they  were  creditors,  had  no  b^eficial  interest  in  it  ?  That 
is  a  question  that  depends  on  the  construction  of  the  deed.  I 
think  the  construction  of  the  deed  is  such  that  the  creditors,  par- 
ties to  the  deed,  have  baigained  that  they  shall,  have  a  hold  over 
the  whole  property  of  the  firm,  divided  or  undivided,  and  I  think 
this  baigain  is  effectual,  and,  if  so,  that  the  creditors  do  take  the 
profits  of  the  concern,  so  a§  to  make  them  their  property,  before 
they  are  divided  The  deed  does  not  provide  what  is  to  be  done 
in  the  case  which  has  actually  happened,  viz.,  that  of  the  con- 
cern proving  insolvent ;  but  the  law  declares  that  those  who  take 
the  profits  of  a  trading  concern  as  such,  are  liable  to  the  losses, 
even  if  they  have  stipulated  to  the  contrary.  Wav^h  v.  Carver^ 
Smith's  Leading  Cases,  786,  and  the  notes  thereto.  The  phrase, 
taking  the  profits  as  such,  is  not  a  happy  one,  and  there  is  some 
difficulty  at  times  in  defining  what  it  means,  but  I  think  it  at  all 
events  means  this:  it  is  not  possible,  according  to  the  common 
law,  to  cause  a  trading  concern  to  be  carried  on,  on  the  terms  that 
the  advantages  of  a  partnership,  including  the  participation  in 
profits,  and  the  partnership  lien  and  security  over  the  assets  of 
the  firm,  shall  belong  to  those  who  have  but  a  limited  liability. 
I  am  aware  of  no  case  or  authority  inconsistent  with  the  proposi- 
tion thus  guarded.  Now,  it  seems  to  me  that  the  present  defend- 
ants have,  by  the  deed  to  which  they  are  parties,  stipulated  that 
the  business  shall  be  carried  on  for  their  benefit,  and  under  their 
control ;  that  they  shall  be  interested  in  all  the  property  of  the 
firm  to  such  an  extent  as  to  have  a  partnership  lien  upon  it  This 
shows  that  they  are  not  merely  persons  permitting  the  Smiths  or 
the  trustees  to  carry  on  the  business,  and  relying  on  it  as  a  fund 
for  payment,  but  that  they  take  the  profits  as  such,  and  having 
done  so,  they  are  partners  as  regards  third  persona  I  agree  that 
the  question  is  one  of  agency,  viz. ,  whether  the  defendants  author- 
ised the  managers  of  this  firm  to  bind  them,  but  I  think  it  is  an 
incident  attached  by  law  to  a  participation  in  the  profits  to  the 
above  extent,  that  such  authority  is  given  to  those  managing  the 
concern.  I  think,  for  the  reasons  I  have  given,  that  this  arrange- 
ment deed  does  amount  to  a  stipulation  for  a  participation  in  &6 
profits  as  such  by  the  creditors.     For  these  reasons,  I  am  of  opin- 
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ion  that  the  defendants  are  liable  as  acceptors  of  the  bills  of  ex- 
change declared  upon. 

Chaknbll,  B.  — My  Lords,  the  question  proposed  by  your  Lord- 
ships for  the  consideration  of  the  Judges  is,  "  Are  the  defendants 
in  this  case  liable  as  acceptors  of  the  bills  of  exchange  declared 
upon  ? '  It  appears  to  me  that  both  defendants  stand  on  the  same 
footing ;  that  both  defendants  are  liable  upon  the  bills,  or  neither ; 
Cox  never  acted  as  trustee.  Wheatcroft  acted  for  a  short  time, 
but  resigned  his  trust  according  to  the  provisions  of  the  deed  be- 
fore the  goods  were  supplied,  the  price  of  which  is  sought  to  be 
recovered.  I  do  not  rely  altogether  upon  the  distinction  taken  by 
those  of  the  Judges  of  the  Court  below,  with  whose  judgments 
otherwise  and  in  the  result  I  agree ;  that  is  to  say,  on  the  distinc- 
tion between  an  action  on  these  bills  and  one  for  goods  sold  and 
delivered.  If  the  deed  does  not  constitute  the  defendants  partners 
in  the  business  carried  on  under  the  name  of  the  Stanton  Iron 
Company,  upon  whom  the  bills  are  drawn,  the  defendants  are  not 
liable  on  the  bills;  if  the  deed  did  constitute  them  partners  in* 
the  business  so  carried  on,  they  would  be  liable,  both  on  the  bills, 
and  for  the  consideration  of  them.  Their  liability  appears  to  me 
to  depend  entirely  on  the  deed,  for  I  see  nothing  done  by  them  at 
the  meetings  which  they  attended,  which  can  create  a  liability,  if 
the  deed  does  not  That  deed  contains  no  authority,  I  think,  to 
pledge  the  credit  of  the  defendants,  but  it  is  said  that  by  execut- 
ing the  deed  the  defendants  became  partners  as  regards  third  per- 
sons, by  reason  of  the  interest  they  take  in  the  net  profits,  and 
that  the  business  carried  on  under  the  deed  was  the  business  of 
the  defendants  and  the  other  creditors  of  the  third  part  The  pro- 
visions of  the  deed  are  carefully  analysed  and  sufficiently 
set  forth  *  in  the  judgment  of  the  Master  of  the  Kolls,  [*  131] 
which  is  with  the  papers  before  your  Lordships ;  I  refer 
to  that  judgment  for  the  provisions  of  the  deed.  I  think  that  no 
new  trade  or  concern  was  carried  on.  It  seems  to  me  that  it  was 
the  old  concern,  though  carried  on  under  the  management  of  trus- 
tees, and  under  a  new  name ;  that  it  was  to  be  carried  on  by  par- 
ties in  whom  the  Smiths  on  the  one  hand  and  the  general  body  of 
creditors  on  the  other  hand  placed  confidence,  that  is  to  say,  by 
the  trustees ;  but  that  it  was  the  business  of  the  Smiths ;  that  the 
creditors  who  had  rights  against  the  Smiths,  which  they  might 
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have  enforced  by  legal  proceedings,  in  effect,  in  consideration  of 
the  arrangement  that  the  trade  for  the  future  should  be  carried  on 
by  the  trustees,  and  not  under  the  management  of  the  Smiths, 
agreed  to  forego  their  ordinary  rights,  as  creditors,  against  their 
debtors,  and  to  receive  a  sum  equivalent  to  -what  was  the  amount 
of  their  debts,  when  the  net  profits  (that  is,  as  I  understand, 
profits  made  after  satisfying  all  new  debts)  should  enable  the  sure- 
ties to  pay  the  parties  of  the  third  part  such  equivalent  sum. 
The  business  was,  I  think,  the  business  of  the  Smiths,  carried  on 
with  a  view  to  their  ultimate  benefit ;  and  the  fact,  that  the  credi- 
tors had  power  to  put  an  end  to  the  management  by  the  trustees, 
and  to  discontinue  the  business,  and  to  require  the  property,  the 
capital,  to  be  sold  and  divided  amongst  them  in  satisfaction  or 
part  satisfaction  of  moneys,  which,  according  to  my  understanding 
of  the  deed,  and  by  virtue  of  the  deed  of  axrangement,  became  a 
chaige  on  the  property  of  Messrs.  Smith,  does  not  vary  the  case  so 
as  to  constitute  the  creditors  of  the  third  part  partners  in  the  busi- 
ness. The  creditors  of  the  third  part  had  no  power,  I  think,  by 
virtue  of  the  deed,  to  take  upon  themselves  the  management  of 
the  business.  Supposing  that  I  am  wrong  in  considering  the  busi- 
ness carried  on  under  the  deed  as  the  old  business  under  a  new 
name,  and  that  the  business  is  to  be  considered  a  new  business,  I 
think  the  creditors,  parties  to  the  deed  of  the  third  part,  may  be 
likened  to  parties  who  had  made  loans  to  the  new  partnership  to 
the  extent  of  their  debts  against  the  old  concern,  and  that  by  stip- 
ulating to  receive  payment  of  their  loans  out  of  the  net  profits, 
the  amount  to  be  received  not  varying  with  the  rate  of  the  net 
profits  so  as  to  give  them  any  interest  beyond  the  amount  of  their 
loan,  they  did  not  render  themselves  partners.  That  was  the 
view  taken  by  his  Honour  the  Masteb  of  the  Bolls  with  refer- 
ence to  this  deed.  No  doubt,  the  judgment  is  to  be  considered  as 
only  deciding  that  this  deed  did  not  constitute  a  partnership 
within  the  meaning  of  the  Winding-up  Acts.  But  the  whole 
reasoning  goes  to  show  that  in  the  opinion  of  that  learned  Judge 
there  was  no  partnership  created  by  the  deed;  and  I  adopt  that 
view.  Oases  were  cited  in  the  argument  which  appear  to  me  to 
establish  more  or  less  clearly  and  satisfactorily  certain  principles 
of  partnership  law,  which  do  not  apply  to  or  govern  this  case,  and 
it  is  not,  in  my  view  of  the  case,  necessary  to  go  into  those 
authorities ;  but  as  to  Otoen  v.  Body,  I  may  say  that  I  think  that 
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case  only  decided  that,  where  there  was  fair  ground  for  contend^ 
ing  that  a  certain  proposed  arrangement  might  amount  to  a  part- 
nership,  a  creditor  might  fairly  object  to  execute  the  deed,  and,  so 
objecting,  it  was  invalid  against  him,  a  non-executing  creditor. 
See  the  observations  of  Mr.  Justice  Maule  in  W  Alpine  v.  Mang^ 
nail.  Upon  the  whole,  I  think  that  an  agreement  by  a  debtor 
with  his  creditors  to  apply  net  profits  (if  any)  in  payment  of  old 
debts,  and  on  the  part  of  the  creditors  to  give  up  their  rights  to 
be  paid  out  of  the  capital,  taking  their  chanoe  of  being  paid  out  of 
the  net  profits  which  may  be  made  after  payment  of  new  debts, 
does  not  create,  as  regards  third  persons,  a  partnership,  such  third 
persons  not  knowing  of  the  arrangement,  and  not  having  trusted 
the  creditors,  and  the  creditors  not  having  held  themselves  out  to 
such  third  persons  as  parties  liabl&  I  therefore  humbly  answer 
your  Lordships'  question  in  the  negative. 

Cbompton,  J.  — My  Lords,  I  take  the  same  view  of  the  effect  of 
the  deed  in  this  case  that  was  taken  of  it  by  my  Brother  Cole- 
ridge in  the  Court  of  Exchequer  Chamber,  and  I  quite  agree  in  the 
reasons  he  there  gave  for  our  judgment  It  seems  to  me  that  the 
old  concern  of  the  insolvents,  Messrs.  Smiths,  being  put  an  end 
to,  the  creditors,  by  the  deed  in  question,  came  to  an 
agreement  amongst  themselves  that  the  *  business  should  [*  132] 
be  carried  on  by  their  agents  under  a  new  firm,  for  their 
benefit  Whilst  such  business  was  so  carried  on,  and  until  the 
amount  of  the  debts  was  paid  off,  or  until  they  should  choose  to 
discontinue  the  business,  the  net  income  of  the  business  was,  by 
the  express  words  of  the  deed,  to  be  *"  divided  amongst  the  joint 
creditors  in  rateable  proportions  according  to  the  amount  of  their 
respective  debts.  *  I  cannot  doubt  that  an  arrangement  so  to  carry 
on  a  business,  with  such  a  participation  of  profits,  renders  the 
parties  liable  as  partners  to  persons  furnishing  goods  or  giving 
credit,  according  to  the  course  of  trade,  to  the  firm.  The  ques- 
tion, therefore,  seems  to  be  whether  the  defendants  in  error  were 
right  in  the  construction  they  put  on  this  deed.  The  plaintiffs  in 
error  contended  that  the  real  effect  was,  that  the  trustees  were 
trustees  for  the  Smiths,  that  the  property  was  to  be  theirs,  and 
that  it  was  their  assent  only  which  invested  the  trustees  with 
their  trust.  But  the  Smiths  were  to  have  no  management  or  con- 
trol in  the  new  concern ;  they  were  not  to  be  summoned  to  any 
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meetings  or  to  have  any  right  to  interfere  in  the  slightest  degree 
with  the  management  of  the  concern,  or  with  the  disposal  of  the 
property,  or  with  the  duration  of  the  trade.  If  by  any  chance  the 
amount  of  20^.  in  the  pound  should  be  ever  realised,  they  might 
take  the  trade  and  any  capital  left  to  themselves,  but  the  trustees 
were  not  to  carry  on  the  business  for  them.  It  seems  strange  to 
say  that  they  were  interested  in  the  profits  to  arise  whilst  the 
business  was  being  carried  on  under  the  deed,  none  of  which 
profits  they  were  to  touch,  but  which  were  to  go  in  discharge  of 
debts  to  which  they  were  no  longer  liable.  They  had  in  effect 
sold  the  business  with  its  capital  for  so  long  a  time  as  the  credi- 
tors chose  to  carry  it  on  for  their  own  benefit,  or  until  the  amount 
of  their  abandoned  debts  should  be  realised.  The  creditors  pre- 
ferred to  have  the  profits  of  the  trade  during  the  duration  of  the 
new  business  to  having  the  property  which  would  have  been  dis- 
tributable amongst  them  under  a  bankruptcy ;  and  in  effect  they 
purchased  the  business  for  the  limited  time,  each  creditor  giving 
up  so  much  of  his  right  to  a  share  in  the  property,  and  by  the 
deed  his  share  of  profits  being  proportionate  to  the  amount  of  his 
abandoned  debt  "  The  new  provisions, "  that  is,  the  payment 
from  the  profits,  are  expressly  declared  "  to  be  a  satisfaction, "  and 
the  formal  words  of  immediate  release  are  not  included  merely 
from  fear  of  some  technical  difficulty  as  to  collateral  remedies; 
but  as  between  the  Smiths  and  the  individual  creditors  the  debts 
are  entirely  destroyed.  For  whom  then  are  the  trusts  as  to  the 
profits  whilst  the  business  lasts  ?  Surely  not  for  the  Smiths,  who 
can  have  nothing  out  of  the  business  of  the  firm  in  question  whilst 
carried  on  by  the  trustees.  Their  assent  was  necessary,  and  the 
bargain  was  a  good  one  probably  for  them,  but  they  really  have  no 
more  to  do  with  the  business  than  a  solvent  firm  whose  business  is 
purchased,  as  put  by  my  Brother  Coleridge.  It  need  not  be  dis- 
cussed whether  the  Smiths  might  be  made  liable  as  partners  by 
reason  of  their  very  remote  interest  in  getting  back  the  business 
for  themselves  after  payment  of  the  20«.  in  the  pound.  That 
business,  if  ever  they  were  to  get  it,  was  not,  however,  a  business 
to  be  carried  on  under  the  deed,  for  there  is  no  trust  for  carrying 
on  the  business  when  their  time  arrives.  The  trust  is  only  to 
carry  it  on  whilst  the  creditors  are  interested,  and  choose  to  have 
it  continued.  It  is  difficult,  to  my  mind,  to  see  that  the  Smiths 
can  be  termed  participators  in  the  profits,  as  they  take  nothing 
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from  the  fund  to  which  the  new  creditors  of  the  firm  may  look. 
Stress  was  laid  upon  the  provisions  of  the  deed  wherein  it  is  said, 
that  the  moneys  are  to  be  deemed  the  property  of  the  two  Smiths. 
When  looked  at,  however,  this  provision  points  only  to  the  joint 
and  not  the  separate  property,  and  regulates  the  distribution 
amongst  the  joint  creditors.  And  even  if  that  were  not  so,  such 
a  provision  could  not  alter  the  real  nature  of  the  transaction, 
according  to  which  the  property  was  by  a  binding  deed  to  be 
traded  with  for  the  benefit  of  the  creditors,  and  might  be  entirely 
lost  or  disposed  of  by  them,  and  could  not  be  withdrawn  or 
touched  by  the  Smiths  so  long  as  the  creditors  choose  to  carry  on 
the  business  for  their  own  benefit;  and  the  only  interest  of  the 
Smiths  was  in  the  somewhat  remote  contingency  of  the  payment 
of  the  20s,  in  the  pound.  It  cannot  alter  the  question 
that  the  legal  property  was  *  vested  in  trustees  for  this  [*133] 
creditors.  The  creditors  had  the  equitable  property  and 
the  full  control  over  it  vested  in  them,  whilst  the  partnership 
lasted,  and  the  trustees,  as  trustees,  had  no  benefit  in  the  property 
whatsoever,  and  it  can  be  of  no  consequence  that  the  legal  prop- 
erty in  the  capital  of  a  concern  is  vested  for  convenience  in  trus- 
tees  or  managers.  Bat  it  is  said  that  the  trustees  are  the  persons 
really  liable.  If  they  are  liable,  they  must  be  liable  as  holding 
themselves  out  to  the  world,  -as  it  is  called,  as  the  real  con- 
tractors. As  creditors,  two  of  them  are  in  the  same  position  as 
the  rest  of  the  creditors,  but  taking  them  to  be  trustees  merely, 
they  could  only  be  liable  as  the  ostensible  partners,  as  they  really 
have  no  interest  as  trustees.  They  seem  to  me,  however,  as  be- 
tween them  and  the  creditors,  to  be  the  mere  agents  of  the  cred- 
itors. The  creditors  have  the  most  entire  control  of  the  whole 
concern.  They  are  expressly  empowered  to  give  any  **  orders  or 
directions  for  the  present  or  future  management,"  they  are  to 
direct  the  continuance  or  putting  an  end  to  the  business,  and  to 
make  any  composition  as  to  debts  and  as  to  the  property;  and 
they  are  the  only  persons  to  whom  the  managers  can  look  for 
funds  in  the  event  of  the  property  left  in  the  concern  being  lost 
or  insufficient  These  managers  seem  to  me  not  to  differ  in  any 
respect  from  the  managers  of  a  joint-stock  company.  Suppose 
such  a  company  to  have  started  before  the  Joint-Stock  Companies 
Act,  and  to  have  gone  on  at  common  law,  there  must  have  been 
the  same  arrangements  as  here  for  meetings  when  the  number  was 
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too  large  for  each  partner  or  member  to  act  individually,  and  they 
must  have  had  managers  to  act  for  them  in  whom  the  legal  prop- 
erty might  probably  be  vested  for  convenience.  Though  called 
trustees  in  the  deed,  the  persons  so  entrusted  were  really  man- 
agers, and  as  far  as  the  management  of  the  concern  went,  the  mere 
agents  of  the  creditors,  who  had  the  entire  control  over  them.  In 
what,  then,  does  the  present  case  differ  from  that  of  ten  persons 
setting  up  a  new  business  in  the  names  of  two  or  three  managers, 
they  having  to  divide  all  the  profits  ?  The  present  case,  indeed, 
is  not  even  one  of  a  trading  in  the  names  of  the  managers,  but  in 
a  name  which  may  comprehend  any  partners,  and  the  clause  of 
the  deed  so  much  relied  on  by  the  plaintiffs  in  error,  which  stipu- 
lates that  they  shall  carry  it  on  in  the  name  of  the  Stanton  Iron 
Company,  must  surely  be  quite  inoperative  as  to  any  limitation 
of  the  liability  to  such  persons  when  the  rule  of  law  is  so  well 
recognised  that  no  agreement  amongst  partners  can  prevent  the 
liability  to  third  persons  arising  from  the  participation  of  profits. 
I  can  see  no  hardship,  under  this  particular  deed,  in  the  creditors, 
who  are  to  have  the  profits,  being  liable  for  the  funds  and  goods 
from  which  the  profits  are  to  be  made,  except  the  general  hardship 
of  large  liability  from  small  investments,  attempted  to  be  reme- 
died by  the  Limited  Liability  Acts.  The  only  authority  at  all  at 
variance  with  the  liability  of  the  creditors  seems  to  be  that  of 
M' Alpine  v.  Mangnall,  in  which  case,  however,  the  point  did  not 
arise,  and  does  not  seem  to  have  been  very  fully  discussed,  and  in 
which  it  seems  very  probable  that  the  deed  was  one,  according  to 
which  Bridson  was  himself  to  carry  on  the  trade  under  inspection. 
On  the  other  hand,  Owen  v.  Bodyy  and  the  recognition  of  that 
case  in  the  Court  of  Common  Pleas  in  Janes  v.  Whitbread,  with 
the  very  decided  approbation  of  Mr.  Justice  Maule  in  that  case 
of  the  doctrine  as  explained  by  him,  are  in  favour  of  the  plaintiffs 
below.  I  cannot  think  that  the  limit  of  the  amount  which  the 
parties  are  ultimately  to  receive,  or  the  limited  length  of  time 
during  which  the  partnership  may  be  carried  on,  or  the  object 
being  to  get  more  in  payment  of  the  debts  than  they  would  other- 
wise have  done,  or  the  fact  that  the  debts  might  be  paid  and  the 
interest  in  the  profits  of  any  one  or  more  of  the  creditors  might 
cease,  can  at  all  lessen  the  liability  of  the  creditors.  It  seems  to 
me,  that  whilst  the  business  is  carried  on  for  their  profit  under 
their  control,  they  are  liable  for  the  debts  of  the  concern,  upon 
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very  well-settled  principles  of  law,  which  I  think  it  would  be 
dangerous  to  interfere  with,  except  by  an  act  of  the  legislature. 
For  these  reasons  I  answer  your  Lordships'  question  in  the 
affirmative. 

Williams,  J.  —  My  Lords,  I  am  of  opinion  that  the  defendants 
in  this  case  are  liable  as  acceptors  of  the  bills  of  ex- 
change. The  consideration  of  the  case  *  divides  itself  into  [*  134] 
two  inquiries:  first,  did  the  creditors  who  executed  the 
trust  deed  become  partners  in  the  business  carried  on  by  the  trus- 
tees under  the  provisions  of  the  deed?  secondly,  if  they  did  so, 
are  they  liable  as  acceptors  of  the  bills  on  which  these  actions  are 
brought?  The  first  question  plainly  depends  on  the  construction 
of  the  trust  deed.  On  the  part  of  the  plaintiff,  it  was  argued  that 
the  trust  is  for  the  benefit  of  the  creditors ;  that  the  business  is  to 
be  carried  on  solely  for  their  benefit  until  their  debts  shall  have 
been  paid;  and  that  the  trustees  are  to  carry  it  on  under  the 
authority  of  the  creditors  as  their  agents.  On  the  part  of  the 
defendants,  it  was  argued  that  the  trust  was  rather  for  the  benefit 
of  the  Smiths,  the  debtors,  to  enable  them  better  to  realise  the 
assets  to  pay  the  creditors  in  full,  and  to  obtain  a  surplus  for 
themselves.  And,  further,  that  the  authority  conferred  on  the 
trustees  by  the  deed  to  deal  with  the  plant  and  other  property 
necessary  for  the  conduct  of  the  business,  and  also  to  carry  on  the 
business  itself  according  to  the  provisions  of  the  deed,  is  conferred 
on  them  by  the  Smiths,  and  not  by  the  creditors,  so  that  the  trus- 
tees ought  to  be  regarded  as  agents  for  the  Smiths,  and  not  for  the 
creditors.  But  I  am  of  opinion  that  these  latter  arguments  are 
not  well  founded.  It  appears  to  me  that  the  true  construction  of 
the  deed  is,  that  the  creditors  in  effect  buy  the  goodwill  of  the 
business,  and  the  means  for  carrying  it  on  for  their  own  benefit 
until  enough  shall  have  been  earned  to  pay  their  debts  in  full,  at 
the  price  of  consenting  to  accept  the  provisions  of  the  deed  in  full 
satisfaction  of  their  claims  against  the  Smiths,  and  of  entering 
into  the  covenant  not  to  sue  them  in  respect  thereof.  The  busi- 
ness is  then  to  be  carried  on,  not  under  the  old  firm  of  *  Benjamin 
Smith  &  Son, "  but  under  the  new  firm  of  "  The  Stanton  Iron  Com- 
pany. "  The  profits  are  to  be  appropriated  exclusively  to  the  pay- 
ment of  the  debts  of  the  creditors  until  they  are  paid  off;  and  the 
trustees  are  placed  under  the  control  of  the  general  body  of  cred- 
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itors,  who  may,  at  their  pleasure,  alter,  add  to,  or  diminish  the 
powers,  trusts,  and  provisions  of  the  deed,  and  maj  (in  e£Fect) 
appoint  new  trustees,  and  may  direct  that  the  works  shall  be  dis- 
continued, and  in  such  case  the  trustees  are  to  wind  up  the  busi- 
ness, and,  after  paying  all  the  expenses  and  liabilities,  divide  the 
clear  residue  amongst  the  creditors  rateably,  in  proportion  to  their 
respective  debts.  The  effect  of  all  these  provisions  appears  to  me 
to  be  that  the  creditors,  having,  by  the  sacrifice  of  their  claims  on 
the  Smiths,  acquired  the  means  of  carrying  on  a  trade  for  their 
own  benefit,  arrange  the  mode  of  doing  so  by  constituting  a  cer- 
tain number  of  themselves  managers  of  the  concern  under  the 
name  of  trustees,  who  aie  to  carry  it  on,  subject  to  the  control  of 
the  general  body.  If  this  be  the  true  construction  of  the  deed,  I 
do  not  see  how  it  can  be  doubted  that  the  business  carried  on 
imder  its  provisions  is,  in  effect,  carried  on  by  all  the  creditors  as 
partners.  It  remains  to  consider  whether,  supposing  they  were 
thus  constituted  partners,  it  follows  that  tbey  are  liable  as  ac- 
ceptors of  the  bills.  I  have  already  had  occasion  to  express  my 
opinion  that  the  business  carried  on  under  the  provisions  of  the 
trust  deed  must  be  regarded  as  in  effect  carried  on  by  the  trustees 
as  managing  partners  for  the  general  body  of  the  creditors,  under 
the  firm  of  the  Stanton  Iron  Company.  And  if  this  be  so,  it 
seems  necessarily  to  follow  that,  as  against  those  with  whom  they 
deal,  the  creditors  are  to  be  deemed  the  company,  and  each  cred- 
itor must  be  liable  on  the  acceptances  in  question,  inasmuch  as 
they  were  accepted  by  one  of  such  managing  partners,  in  the  name 
of  the  firm,  for  iron  ore  previously  delivered  to  the  company  by 
the  plaintiff  for  the  purposes  of  the  works,  it  being  the  usual 
practice  to  give  such  bills  for  ore  so  supplied.  For  these  reasons 
I  have  to  answer  your  Lordships*  question  in  the  affirmative. 

WiGHTMAK,  J.  —  The  appellants  in  this  case  were  sued  as  ac- 
ceptors of  three  bills  of  exchange  by  the  respondent,  who  was  the 
drawer.  The  bills  are  directed  to  "  The  Stanton  Iron  Company, 
near  Derby, "  and  are  accepted  "  Per  pro.  the  Stanton  Iron  Com- 
pany. John  Hickman."  The  declaration  alleges  that  the  bills 
were  directed  to  the  appellants,  **  by  and  under  the  name  of  the 
Stanton  Iron  Company,"  and  that  the  appellants  accepted  them. 
It  appears  that  the  appellants  and  many  other  persons 
[*  135]  *  were  creditors  of  Messrs.  Benjamin  Smith  and  Josiah 
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Timmis  Smith,  who  cairied  on  business  in  copartnership  as  iron- 
masters and  iron-merchants  at  the  Stanton  Iron  Works,  near 
Derby,  and  who,  becoming  insolvent,  executed  a  deed  of  com- 
position on  the  13th  of  November,  1849.  This  deed  purports  to 
be  made  between  the  Smiths  of  the  first  part ;  Mr.  Sandars  and 
four  other  persons  of  the  second  part;  and  the  several  persons 
whose  names  are  set  forth  in  the  schedules,  being  joint  creditors 
of  the  two  Smiths,  or  separate  creditors  of  each  of  them  respect- 
ively, of  the  third  part  And  by  it  the  Smiths  assign  to  Sandars 
and  the  four  other  persons  of  the  second  part  all  their  property 
whatsoever  upon  the  trusts  mentioned  in  the  deed,  and  amongst 
others,  that  they  the  said  trustees  and  their  assigns  did  and 
should  continue  and  carry  on,  under  the  name  and  style  of  the 
Stanton  Iron  Company,  the  business  theretofore  carried  on  by  the 
Smiths,  and  very  general  and  extensive  powers  are  given  to  them 
for  carrying  on  the  business,  and  it  provides  for  their  payment^ 
out  of  the  gross  income  of  the  business,  of  certain  charges  and  the 
expenses,  and  any  losses  that  may  be  incurred  in  carrying  on  the 
business ;  and  then  it  directs  that  **  they  should  pay  and  divide 
the  net  income  of  the  business  remaining  after  answering  the  pur- 
pose aforesaid  unto  and  among  all  and  singular  the  creditors  of  the 
Smiths,  and  each  of  them  in  rateable  proportions,  according  to 
the  amount  of  their  respective  debts, "  with  an  ultimate  trust  for 
the  Smiths  when  all  the  debts  of  the  creditors  are  paid,  and  with 
power  for  the  trustees  to  employ  such  servants  and  agents,  and  at 
such  salaries  as  they  think  fit,  and  generally  to  make  su6h  con- 
tracts and  do  all  such  things  in  relation  to  the  carrying  on  the 
business  as  they  shall  think  proper,  as  fully  and  effectually  to  all 
intents  and  purposes  as  if  they  were  solely  and  absolutely  entitled 
thereto.  The  deed  contains  provisions  for  calling  meetings  of 
creditors,  and  gives  power  to  the  majority  in  value  of  the  cred- 
itors, at  a  meeting,  to  alter  the  trusts  and  make  rules  as  to  the 
management  of  the  business  and  the  discontinuance  of  it ;  and,  if 
they  ordered  the  discontinuance,  the  trustees  were  to  wind  it  up. 
There  is  also  a  provision  that  the  creditors  who  execute  the  deed, 
accept  t^e  provision  for  payment  therein  made  in  satisfaction  of 
their  claims  upon  the  Smiths,  who  may  plead  that  deed  as  a  re- 
lease. Both  of  the  appellants  were  named  as  trustees  in  the  deed, 
but  as  they  both  ceased  to  be  trustees  long  before  any  question  of 
liability  arose,  no  argument  is  raised  upon  that  point ;  but  if  they 
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are  liable  at  all,  they  are  said  to  be  so  by  reason  of  their  having 
executed  the  deed  as  creditors.  The  question  is,  whether  the 
creditors  are,  by  the  execution  of  the  deed,  partners  with  the  trus- 
tees, and  inter  se,  in  carrying  on  the  business,  or  rather,  whether 
the  creditors  who  executed  the  deed  are  not  the  real  partners  car- 
rying on  the  business,  and  the  trustees  merely  their  agents,  and 
not  principals  or  partners,  except  as  far  as  they  are  creditors  exe- 
cuting the  deed.  The  bills  are  drawn  upon  the  Stanton  Iron  Com- 
pany, and  accepted  by  Haywood  by  procuration  of  the  company. 
By  the  terms  of  the  deed  the  trustees  are  the  persons  who  cany 
on  the  business  under  that  name,  and  all  the  stock-in-trade  and 
property  of  the  concern  would  be  vested  in  them,  or  it  would  be 
impossible  for  them  to  execute  the  trust.  The  iron,  which  was 
the  consideration  for  the  bills,  would  be  part  of  the  trust  property 
vested  in  the  trustees,  but  if  they  did  not  happen  to  be  creditors, 
or  had  ceased  to  be  creditors,  they  would,  according  to  the  argu- 
ment for  the  respondent,  be  merely  the  agents  for  the  creditors, 
who  are  the  persons  really  carrying  on  the  business,  and  so  not 
liable  at  all.  Suppose  that  the  trustees  had  not  been  creditors, 
and  had  accepted  the  bills  in  their  own  names,  stating  themselves 
to  be  the  Stanton  Iron  Company,  would  the  creditors  have  been 
liable  upon  that  acceptance?  I  should  think  not;  and  that  the 
trustees  could  not  be  considered  as  mere  agents  for  the  creditors. 
It  is  said  that  a  person  who  shares  in  net  profits  is  a  partner ;  that 
may  be  so  in  some  cases,  but  not  in  all ;  and  it  may  be  material 
to  consider  in  what  sense  the  words  "  sharing  in  the  profits  *  are 
used.  In  the  present  case  I  greatly  doubt  whether  the  creditor 
who  merely  obtains  payment  of  a  debt  incuired  in  the  business  by 
being  paid  the  exact  amount  of  his  debt,  and  no  more,  out  of  the 

profits  of  the  business,  can  be  said  to  share  in  the  profits. 
[*  136]  *  If,  in  the  present  case,  the  property  of  the  Smiths  had 

been  assigned  to  the  trustees  to  carry  on  the  business  and 
divide  the  net  profits,  not  amongst  those  creditors  who  signed  the 
deed,  but  amongst  all  the  creditors,  until  their  debts  were  paid, 
would  a  creditor,  by  receiving  from  time  to  time  a  rateable  pro- 
portion out  of  the  net  profits,  become  a  partner  ?  I  should  think 
not  In  the  present  case  neither  of  the  plaintiffs  in  error,  as  an 
individual  creditor,  has  any  power  or  control  over  the  trustees, 
and  the  relation  of  principal  and  agent  can  hardly  exist  between 
them.     The  cases  of  Owen  v.  Body  and  Janes  v.    Whitbread  can 
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scarcely  be  considered  decisions  which  would  govern  the  present 
case,  for  the  reasons  by  the  Judges  in  the  Court  below,  whose 
opinions  were  given  in  favour  of  the  appellants,  and  the  case  of 
Bond  V.  Pittard,  which  was  much  relied  upon  by  Mr.  Kolt,  for 
the  respondent,  is  clearly  distinguishable,  for  in  that  case  the  two 
brothers  Watts  were  admitted  by  themselves,  and  held  out  to  the 
world  as  partners,  and  the  only  question  was  how  far  their  pri- 
vate agreement,  as  to  profit  and  loss,  would  affect  their  rights  or 
liabilities  as  general  partners.  It  appears  to  me  that,  in  the  pres- 
ent case,  the  legal  rights  and  liabilities,  in  respect  of  the  business 
carried  on  under  the  name  of  the  Stanton  Iron  Company,  are  in 
the  trustees,  and  that,  at  all  events,  the  creditors  are  not  liable 
upon  bills  drawn  and  accepted  in  such  a  manner  as  those  in  ques- 
tion; and  that  the  procuration  under  which  Haywood  accepted 
the  bills  is  not  the  procuration  of  the  appellants,  or  of  the  cred- 
itors, but  of  the  trustees,  and  that  the  appellants  are  not  liable  as 
acceptors  of  the  bill.  And  I  may  further  add,  that  I  agree  gener- 
ally in  the  opinions  expressed  by  those  of  the  Judges  in  the  Court 
below,  who  were  in  favour  of  the  appellants,  and  particularly  in 
that  expressed  by  my  Brother  Martin.  I,  therefore,  answer  your 
Lordships'  question  in  the  negative. 

Pollock,  C.  B.  — My  Lords,  the  question  in  this  case  is, 
whether  the  defendants  below  are  liable  on  the  bills  which  are 
the  foundation  of  the  action.  There  is,  I  think,  no  distinction 
between  one  defendant  in  error  and  the  other  —  on  the  contract 
both  are  liable,  or  neither  —  and  I  own  I  do  not  see  that  any  dis- 
tinction can  be  drawn,  between  this  action  on  the  bills  and  an 
action  on  the  consideration  for  which  they  were  given.  I  think 
the  defendants  below  are  liable  in  this  action  if  they  would  have 
been  liable  in  an  action  for  the  goods  supplied.  If  the  defendants 
below  are  liable,  it  must  be  by  virtue  of  the  deed  to  which  they 
became  parties  —  no  other  ground  can  be  suggested.  On  the  part 
of  the  plaintiffs  in  error,  it  was  contended  that  there  was  nothing 
in  the  deed  that  authorised  the  trustees  to  pledge  the  credit  of  the 
parties  to  the  deed  of  the  third  part ;  and  on  examining  the  deed 
to  ascertain  this,  no  such  direct  authority  can  be  found.  But  it 
is  contended  for  the  defendants  in  error,  that  by  virtue  of  the  pro- 
visions in  the  deed,  the  creditors  became  partners,  and  therefore 
that  they  are  liable  whether  their  credit  was  pledged  or  not,  and 
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whether  there  was  any  express  authority  to  pledge  it  or'not ;  and 
I  think  it  must  be  admitted  that  the  conclusion  is  just^  if  the 
premises  are  true.  And  the  question  then  arises  whether  the  in- 
terest which  the  creditors  had  in  the  profits  to  be  made  by  the 
carrying  on  of  the  business  imder  the  deed  was  such  as  to  make 
them  partners  in  respect  to  third  persons;  in  order  to  examine 
this,  let  me  put  this  case :  If  a  firm  were  in  difficulties  and  a  per- 
son proposed  to  assist  them  by  a  loan  of  money,  engaging  to  re- 
ceive payment  out  of  the  profits  only,  and  to  make  no  claim  in 
the  event  of  there  being  no  profits,  but  stipulating  that  one-half 
of  the  profits  should  be  applied  as  they  arose  in  payment  of  his 
debt,  and  that  he  should  have  power  to  see  that  this  was  done, 
would  he  thereby  become  a  partner,  and  liable  to  all  debts  con* 
tracted  subsequently  to  this  arrangement  ?  On  this  very  simple 
state  of  facts  there  may  possibly  arise  a  difference  of  opinion ;  but 
I  think  a  large  majority  of  all  lawyers  and  of  all  commercial  men 
would  decide  at  once  that  assistance  so  offered  and  so  accepted 
would  not  make  the  lender  of  the  money  a  partner  to  third  per- 
sons. If  he  took  a  warrant  of  attorney  entitling  him  to  enter  up 
judgment  at  his  pleasure,  and  sweep  away  in  payment  of  his  de- 
mand, capital,  debts,  profits,  and  everything,  he  certainly 
[*  137]  would  *not  be  a  partner;  but  it  is  said,  if  he  limits  his 
claim  to  be  paid  out  of  profits  only,  his  limited  right  to 
payment  creates  an  unlimited  liability.  I  think,  my  Lords,  there 
must  be  some  fallacy  in  this ;  the  conclusion  to  my  mind  appears 
to  be  so  unjust .  nd  absurd,  and  so  much  at  variance  with  natural 
equity.  The  case  before  your  Lordships  may,  no  doubt,  be  put  as 
being  stronger  in  favour  of  a  partnership  than  the  case  I  have  sup- 
posed ;  and  I  think  it  may  be  conceded  to  Mr.  Bolt's  argument  in 
favour  of  the  defendants  in  error,  that  if  his  version  of  the  trans- 
action be  the  correct  one,  his  conclusion  is  right ;  if  the  trustees  be 
merely  managers  on  behalf  of  the  creditors  of  a  new  concern,  and 
the  business  be  carried  on  under  their  direction  and  for  their  entire 
benefit,  it  would  be  difficult  to  say  that  the  conclusion  would  be 
wrong  that  asserted  their  liability  to  debts  incurred.  I  observed 
that  the  learned  counsel  more  than  once  referred  to  what  he  ex« 
pected  a  jury  would  decide  by  their  verdict  as  the  conclusion  to 
be  drawn  from  the  facts  of  the  case.  But  the  office  of  a  jury  is  to 
decide  between  conflicting  testimony,  and  not  to  arrive  at  conclu- 
sions of  law  from  acknowledged  facts.     When  no  fact  is  in  dis^ 
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pute  (as  is  the  case  here),  the  Courts  of  law  generally  decide  for 
themselves  what  is  the  resulting  legal  conclusion,  and  do  not 
speculate  on  what  a  jury  would  find.  The  effect  of  the  deed  ap- 
pears to  me  to  continue  the  old  concern,  rather  than  to  create  a 
new  one,  but  to  put  it  under  the  management  of  the  trustees,  who 
are  a  sort  of  guarantee,  or  security,  that  the  real  contract  shall  be 
carried  into  effect  Who  are  to  protect  the  interests  of  Messra 
Smith  on  the  one  hand,  from  whom  all  their  authority  emanates, 
and  of  the  creditors  on  the  other,  so  that  the  creditors  who  give 
up  their  claim  on  the  capital,  provided  they  are  paid  out  of  the 
profits,  shall  have  the  profits  so  applied,  if  there  be  any  ?  The 
debts  of  the  creditors  are  not  extinguished  altogether,  for  if  the 
concern  is  unprofitable,  the  creditors  may  require  it  to  be  given  up, 
and  the  property  to  be  sold  and  divided  among  them.  The  trus- 
tees act  under  a  power  of  attorney  from  Messra  Smith,  and  they 
are  to  continue  to  carry  on  the  same  business ;  to  pay  all  rent  and 
charges;  but  they  are  to  apply  the  net  income  (of  course,  after 
satisfying  all  new  creditors)  in  payment  of  the  claims  of  the  old 
creditors.  The  creditors  have  power  to  call  meetings,  and  direct 
that  the  business  shall  be  discontinued  and  the  property  sold  and 
divided  rateably  among  the  creditors;  they  have  also  power  to 
make  rules,  orders,  and  directions;  but,  as  I  construe  the  deed, 
they  have  no  power  to  interfere  and  take  the  management  into 
their  own  hands;  if  the  business  is  discontinued,  all  the  effects 
are  to  be  sold,  all  expenses  are  to  be  paid,  all  the  debts,  Ac.  of 
the  trustees  are  to  be  discharged,  and  the  clear  residue  is  to  be 
divided  among  all  the  creditors  as  the  joint  property  of  Messrs. 
Smith;  provision  is  made  for  an  allowance  for  the  support  of 
Messrs.  Smith  and  their  families.  The  deed,  when  examined, 
appears  to  me  not  to  justify  the  account  of  it  given  by  Mr.  Eolt; 
and  the  question  remains,  does  the  interest  in  the  clear  profits, 
such  as  it  is,  constitute  a  partnership  according  to  the  law  of  Eng- 
land ?  I  shall  very  shortly  advert  to  the  cases  cited.  In  Otoen 
V.  Body,  the  judgment  is  very  short,  and  amounts  merely  to  this, 
that  the  possibility  that  the  arrangement  might  be  deemed  a  part- 
nership was  a  sufScient  ground  for  the  creditors  to  decline  execut- 
ing the  deed,  and  therefore  it  was  invalid;  and  the  case  is  so 
explained  by  Maule,  J. ,  in  HT Alpine  v.  MangnalL  But  neither 
the  one  case  nor  the  other  decides  that  such  a  deed  would  consti- 
tute partnership  as  to  third  persons,  any  more  than  the  case  before 
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the  Master  of  the  Bolls  decides  that  such  a  deed  would  not  con- 
stitute a  partnership  as  to  third  persons.  The  cases  of  remunera- 
tion  to  managers,  agents,  servants,  or  factors  may  be  dismissed  at 
once,  as  having  no  application  to  the  present;  and  there  is  really 
no  direct  authority  upon  the  point  either  way.  There  is  a  pas- 
sage in  Story  on  Partnership,  to  which  I  wish  to  refer  your 
Lordships,  page  74,  as  clearly  expressing  the  views  I  entertain: 
*  In  short,  the  true  rule  ex  (equo  et  bono  would  seem  to  be,  that 
the  agreement  and  intention  of  the  parties  themselves  should  gov- 
ern all  the  cases,  —  if  they  intended  a  partnership  in  the  capital 
stock  or  in  the  profits  or  in  both ;  then,  that  the  same  rule 
[*  138]  should  *  apply  in  favour  of  third  persons  even  if  the  agree- 
ment were  unknown  to  them ;  and  on  the  other  hand,  if 
no  such  partnership  were  intended  between  the  parties,  then  that 
there  should  be  none  as  to  third  persons  unless  where  the  parties 
had  held  themselves  out  as  partners  to  the  public,  or  their  con- 
duct operat-ed  as  a  fraud  or  deceit  upon  third  persons.*  Taking 
this  view  of  what  the  law  is,  it  seems  to  me  that  this  arrange- 
ment, to  apply  future  profits  (if  any)  in  payment  of  the  old  debts, 
the  creditors  being  willing  to  give  up  their  right  to  be  paid  out  of 
the  capital,  and  to  take  the  chance  of  any  profits,  is  not  sufficient 
to  constitute  a  partnership  as  to  third  persons,  who  know  nothing 
of  the  deed,  and  who  have  not  trusted  the  creditors ;  and  therefore 
the  defendants  below  are  not,  in  my  opinion,  liable  as  acceptors 
of  the  bills  of  exchange  declared  upon. 

Aug.  3.  — The  Loed  Chancellob  (Lord  CAifPBELL).  — The  only 
question  in  this  case  was,  whether  the  defendants,  by  executing 
the  deed  of  November,  1849,  rendered  themselves  liable  to  persons 
who  should  afterwards  deal  with  the  trustees  appointed  by  that 
deed  to  carry  on  the  concern  of  Smith  &  Co.  under  the  new  firm  of 
"  the  Stanton  Iron  Company.  *  The  plaintiflf  alleged  that  although 
the  defendants  never  acted,  or  held  themselves  out  as  partners  in 
this  new  firm,  and  the  creditors  of  this  new  firm,  unaware  of  the 
deed,  had  dealt  only  with  the  trustees,  the  creditors  of  the  new 
firm  were  entitled  to  sue  the  creditors  of  the  old  firm,  as  partners 
in  the  new  firm.  It  was  quite  clear  that  the  creditors  of  the  old 
firm,  by  executing  the  deed,  never  intended  to  incur  such  a  liabiU 
ity,  and  he  thought  that  the  creditors  of  the  new  firm  could  not  be 
supposed  to  have  dealt  with  this  firm  in  the  belief  that  they  could 
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have  a  remedy  against  all  or  any  of  the  creditors  of  the  old  firm. 
Was  there  here  such  a  participation  of  the  profits  of  the  new  firm 
by  the  creditors  of  the  old  firm  as  to  make  them  partners  in  the 
new  firm?  They  certainly  were  not  partners  inter  se,  as  was 
properly  held  by  the  Master  of  the  Bolls,  and  they  could  de- 
rive no  profit  from  the  new  firm  beyond  the  payment  of  the  debts 
due  to  them  from  the  old  firm.  There  was  a  formal  release  of 
these  debts,  but  the  real  nature  of  the  transaction  must  be  looked 
to,  according  to  the  understanding  of  all  who  were  parties  to  it 
That  was,  that  the  business  of  Messrs.  Smith  was  to  be  carried  on 
till  all  their  debts  were  paid,  and  then  the  business  was  to  be 
transferred  back  to  Messrs.  Smith  &  Co.  The  defendants  could 
only  be  liable  on  the  supposition  that  the  person  who  wrote  the 
acceptances  was  their  mandatory  for  that  purpose.  There  was,  of 
course,  no  difference  between  liability  on  the  bills  and  liability 
for  the  goods  that  were  the  consideration  for  the  bills.  But  he 
was  of  opinion  that  the  creditors  of  the  old  firm  could  not  be  con- 
sidered by  executing  the  deed  as  having  authorised  the  trustees  as 
their  agents  either  to  purchase  the  goods  or  to  accept  the  bills. 
He  did  not  think  that  the  cases  of  Waugh  v.  Carver  and  Owen  v. 
Body,  or  any  of  the  others  relied  on  by  the  plaintiffs,  made  out  a 
participation  of  profits,  and  he  must  therefore  advise  the  House  to 
reverse  the  judgment  of  the  Court  of  Common  Pleas,  and  to  ad- 
judge that  the  defendants  were  not  liable  as  acceptors  of  these 
bills  of  exchange. 

Lord  Brougham  entirely  concurred. 

Lord  Cranworth.  —  It  was  unfortunate  that  a  difference  of 
opinion  had  existed,  not  only  among  the  Judges  in  the  Court  be- 
low, but  among  those  who  had  been  called  in  to  advise  their  Lord- 
ships. There  was  no  preponderance  of  opinion  on  either  side.  In 
the  first  place,  he  wished  to  say  that  he  concurred  in  opinion  with 
those  learned  Judges  who  thought  that  no  solid  distinction  existed 
between  the  liability  of  the  defendants  in  an  action  on  the  bills 
and  in  an  action  for  goods  sold  and  delivered.  The  goods  would 
have  been  received  or  the  bills  accepted  by  those  who  managed  the 
business  as  the  partners  or  agents  of  the  defendants,  and  they 
would  have  the  same  authority  to  accept  bills  as  to  purchase 
goods.     The  liability  of  one  partner  for  the  acts  of  another  was  in 
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truth  the  liability  of  a  principal  for  the  acts  of  his  agent  Part- 
ners might  stipulate  among  themselves  that  some  one  of  them 
only  should  enter  into  particular  contracts,  or  make  any  other 

special  arrangements,  but  with  such  arrangements  third 
[*139]  persons  had  *no  concern,  but  had  a  right  to  assume  that 

every  partner  had  authority  from  his  copartners,  whether 
avowed  or  secret  partners,  to  bind  the  whole  firm  according  to  the 
ordinary  usages  of  trade.  It  was  not  necessaiy  to  consider  in 
detail  all  the  provisions  of  the  deed.  It  was  sufficient  to  state 
them  generally.  First,  there  was  an  assignment  by  Messrs.  Smith 
to  certain  trustee^,  of  the  mines,  and  all  the  engines  and  machin- 
ery used  for  working  them,  and  stock-in-trade,  &c.,  on  trust,  to 
carry  on  the  business,  and  after  paying  all  expenses,  to  divide  the 
net  income  among  the  creditors  of  Messrs.  Smith  as  often  as  there 
should  be  funds  in  hand  sufficient  to  pay  Is.  in  the  pound ;  after 
all  the  creditors  had  been  satisfied,  then  in  trust  for  Messrs. 
SmitL  If  the  trusts  had  ended  there,  could  it  be  said  that  the 
creditors  had  become  partners  in  the  concern  carried  on  by  the 
trustees,  merely  because  they  assented  to  its  being  carried  on  in 
this  manner?  He  was  of  opinion  that  they  could  not  It  was 
said  that  as  they  were  interested  in  the  profits  they  would  be  part- 
ners. As  a  general  rule  that  was,  no  doubt,  a  test  of  partnership, 
and  a  sufficiently  accurate  test  But  the  real  ground  of  liability 
was,  that  the  trade  had  been  carried  on  by  persons  acting  on  be- 
half of  the  person  who  claimed  the  profits.  When  that  was  so, 
he  was  liable  to  the  trade  obligations.  The  same  cause  which 
entitled  him  to  a  share  of  the  profits  rendered  him  liable  to  the 
obligations,  namely,  the  fact  that  the  trade  had  been  carried  on  in 
his  behalf,  that  he  stood  in  the  relation  of  principal  towards  the 
persons  ostensibly  carrying  on  the  trade  by  whom  the  liabilities 
had  been  incurred,  and  under  whose  management  the  profits  had 
been  made.  Taking  that  to  be  the  ground  of  liability,  it  seemed 
to  follow  that  the  mere  concurrence  of  creditors  in  an  arrangement 
under  which  they  permitted  the  debtor,  or  trustees  for  the  debtor, 
to  continue  his  trade,  applying  the  profits  in  discharge  of  their 
demand,  did  not  make  them  partners  with  their  debtor  or  his 
trustees.  The  debtor  was  still  the  person  solely  interested  in  the 
profits,  except  that  he  had  mortgaged  them  to  his  creditors.  The 
trade  was  not  carried  on  by  or  on  account  of  the  creditors,  but 
remained  the  trade  of  the  debtor.     Such  appeared  to  be  the  true 


R.  a  VOL.  XIX.]      SECT.  L  —  KATURB  OF  PABTNERSHIP.  349 

Ho.  S.— Cos  ▼.  Hkkaaa,  80  L.  J.  C.  P.  188, 140. 

coarse  of  reasoning  wheie  the  creditors  were  merely  passive  par- 
ties. Bnt  in  this  deed  special  powers  were  given  to  the  creditors, 
which  it  was  contended  imposed  on  them  the  character  of  part- 
ners. These  powers  were,  first,  a  power  to  determine  by  a  major- 
ity whether  the  trade  should  be  discontinaed,  and,  secondly,  a 
power  to  make  rules  and  orders  concerning  its  management  These 
powers  did  not  appear  to  him  to  alter  the  case.  The  creditors 
mighty  by  process  of  law,  have  obtained  possession  of  the  whole 
of  the  stock.  By  the  deed  they  consented  not  to  exercise  that 
right,  and  the  poweis  referred  to  only  qualified  this  consent :  they 
might  withdraw  altogether,  or  impose  terms  as  to  the  mode  in 
which  it  was  to  be  acted  on.  The  trade  did  not  become  one  Car- 
ried on  for  them  as  principals,  because  they  might  have  insisted 
on  its  abandonment,  or  prescribed  the  terms  upcm  which  alone  it 
was  to  be  carried  on.  A  trustee  objecting  to  such  terms  might 
refuse  to  act  If  power  had  been  reserved  to  a  third  person  to  put 
an  end  to  the  trade,  that  would  not  have  made  the  creditors  part- 
ners, nor  could  they  become  so  merely  because  they  reserved  that 
power  to  themselves.  On  these  grounds,  he  had  come  to  the  con- 
clusion that  the  creditors  did  not,  by  executing  this  deed,  make 
themselves  partners  in  the  company.  A  contrary  decision  would 
be  much  to  be  deprecated.  Deeds  of  this  kind  were  very  fre- 
quent, and  no  creditors  had  a  notion  that  by  executing  them  they 
were  making  themselves  partners ;  and  in  considering  the  effect  of 
this  deed,  it  was  not  unimportant  to  remember  what  was  the  gen- 
eral idea  of  the  mercantile  world  on  the  subject  The  authorities 
cited  did  not  throw  much  light  on  the  subject  There  was  none 
in  which  a  dormant  partner  had  been  held  responsible  when  it  was 
not  clear  that  he  had  stood  in  the  position  of  principal  towards 
the  ostensible  members  of  the  firm.  That  was  certainly  so  in 
Waugh  V.  Carv&r.  By  the  terms  of  their  mutual  agreement  Gres- 
ler  was  to  carry  on  the  business  of  a  ship-agent  at  Gowes  for  the 
benefit  of  Messrs.  Carver  as  well  as  of  himself,  and  a  private  stip- 
ulation that  neither  should  be  answerable  for  the  acts  of  the  other 
could  not  therefore  affect  third  persons.  So  in  Bond  v. 
JPiUard,  as  each  worked  for  the  common  benefit,  *  a  pri-  [*  140] 
vate  stipulation  that  one  was  not  to  be  liable  to  the  losses 
of  the  business,  but  was  to  receive  at  all  events  a  sum  certain  per 
annum,  was  held  not  to  affect  third  persons.  And  in  Barry  v. 
Naham  the  man  conducting  the  business  was  conducting  it  for 
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the  benefit  of  both,  and  for  such  a  purpose  was  acting  as  the  agent 
of  Nesham.  In  Owen  v.  Body  there  appeared  to  have  been  uttered 
a  particular  dictum,  but  the  decision  itself,  which  was  right,  did 
not  affect  this  case.  No  other  case  carried  the  doctrine  farther, 
and  he  was  therefore  of  opinion  that  the  judgment  appealed  against 
ought  to  be  reversed. 

Lord  Wensleydalk  —  These  two  cases  came,  by  appeal,  from 
the  Exchequer  Chamber,  by  which  a  judgment  of  the  Court  of 
Common  Pleas  was  affirmed.  They  both  involved  the  same  ques- 
tion. The  Court  of  Common  Pleas  was  unanimous  in  favour  of 
the  plaintiff.  The  Court  of  Exchequer  Chamber,  which  consisted 
of  six  learned  Judges,  and  the  six  learned  Judges,  who  gave  their 
advice  to  this  House,  were  both  equally  divided.  He  was  of 
opinion  that  the  judgment  of  the  Court  of  Common  Fleas  was 
wrong,  and  ought  to  be  reversed.  The  question  was  whether 
bills,  dated  in  March,  April,  and  June,  1855,  drawn  by  the  plain- 
tiff on  the  Stanton  Iron  Company,  and  accepted  by  James  Hay- 
wood "per  proc."  that  company,  rendered  the  defendants  liable. 
The  question  was  whether  each  of  the  defendants  authorised  Hay- 
wood to  bind  him  as  one  of  the  partners  in  that  company.  Hay- 
wood must  be  taken  to  have  been  authorised  to  accept  for  them  by 
those  who  actually  carried  on  business  under  that  firm.  Were  the 
appellants  partners  in  it  ?  The  case  depended  on  the  construction 
of  the  deed  of  November,  1849,  which  they  had  subscribed  as 
creditors.  They  could  not  be  liable  as  trustees,  for  Cox  did  not 
act  as  trustee,  and  Wheatcrof t  had  ceased  to  be  so  before  the  bills 
were  accepted,  and  the  plaintiff  knew  it  The  terms  of  the  deed 
were  these  — [His  Lordship  stated  them].  — Did  this  deed  make 
the  creditors  who  signed  it  partners  with  the  trustees,  or  make  the 
latter  agents  to  bind  them  by  acceptances  on  account  of  the  busi- 
ness ?  The  case  as  to  partnership  was,  undoubtedly,  a  branch  of 
the  law  of  principal  and  agent,  a  circumstance  which  ought  always 
to  be  kept  in  view.  Story  on  Partnership  Law,  sec.  1 :  "  Every 
partner  is  an  agent  of  the  partnership,  and  his  rights,  powers, 
duties,  and  obligations  are  in  many  respects  governed  by  the  same 
rules  and  principles  as  those  of  an  agent  A  partner  virtually 
embraces  both  the  character  of  a  principal  and  agent "  Pothier 
said,  Introd.  Pand.  lib.  17,  tit  2,  "  Contractus  societatis  non 
secus  ac  contractus  mandati,"     A  man,  who  ordered  another  to 
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do  the  work  of  buying  and  selling  in  a  trade,  and  paying  over  the 
profits  to  him,  was  the  principal,  and  the  other  the  agent,  and  the 
principal  must  be  liable  on  the  contracts  made  by  the  agent  in 
the  business  thus  entrusted  to  him.  So  two  people  carrying  on 
business  together  were  agents  for  each  other.  The  maxim  so  often 
quoted  in  the  early  cases  on  this  subject,  that  he  who  partakes  the 
advantage  ought  to  bear  the  loss,  was  only  the  consequence,  not 
the  cause,  of  the  relation  of  partner.  Then,  could  it  be  here  said 
that  each  of  the  creditors  who  signed  the  deed  was,  by  that  signa- 
ture, made  a  partner,  making  the  trustees  his  agents  for  carrying 
on  the  business  ?  It  could  not  be  so  held.  Of  course,  it  was  pos- 
sible for  the  creditors  to  gain  an  advantage  by  the  trustees  carry- 
ing on  the  business,  for  they  might  get  their  debts  paid ;  but  that 
was  not  sharing  the  profits  so  as  to  constitute  the  relations  of  prin- 
cipal, agent,  and  partner.  A  creditor  who  agreed  with  his  debtor 
to  give  the  latter  time  to  pay  his  debt  till  he  got  money  enough 
out  of  his  trade  to  pay  it,  would  not  thereby  make  the  debtor  his 
agent  to  contract  debts  in  the  way  of  the  trade.  The  deed  here 
was  a  mere  arrangement  to  enable  the  Smiths  to  pay  their  debts, 
their  effects  being  placed  in  the  hands  of  the  trustees  as  middle- 
men, to  effect  the  object  of  the  creditors,  but  these  effects  were  to 
be  returned  to  them  when  that  object  was  satisfied.  The  agree- 
ment to  receive  this  debt  partly  out  of  the  existing  assets  and 
partly  out  of  the  trade,  could  not  be  called  such  a  participa- 
tion of  the  profits  as  to  constitute  the  relation  of  principal  and 
agent  between  the  trustees  and  the  creditors.  The  former  were 
liable,  for  they  actually  contracted  by  their  undoubted 
*  agent;  the  latter  were  not,  because  the  trustees  were  not  [*  141] 
their  agents.  The  case  of  Owen  v.  Body  was  no  authority 
for  holding  these  creditors  to  be  partners.  That  case  only  decided 
that  the  conditions  there  might  have  exposed  the  creditors  to  the 
peril  of  being  partners,  and  it  was  that  which  prevented  the  deed 
from  being  considered  a  fair  deed,  and  good  against  the  creditors. 
For  that  reason  the  case  of  Janes  v.  Whitbread  could  hardly  be 
supported,  for  it  exposed  the  creditors  signing  to  like  perils, 
though  not  in  the  same  degree.  The  case  of  Bond  v.  Pittard, 
cited  on  the  part  of  the  plaintiff,  turned  entirely  on  special  cir- 
cumstances, it  being  perfectly  clear  that  both  the  two  attorneys,  of 
whom  the  plaintiff  was  assignee,  were  the  parties  with  whom  the 
contract  was  made ;  besides  which,  fixed  sums  were  to  be  paid  out 
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of  the  profits.     It  was  not  that  fact  that  was  considered  to  make 
them  partners,  — it  was  not  necessary  to  decide  that  point 

LordCHiuiSFOBDconctiireA  '       judgment  reversed, 

Pooley  V.  Driver. 

5  Ch.  D.  458-494  (8.  c.  46  L.  J.  Ch.  466, 36  L.  T.  79,  25  W.  R.  162). 

[458]    Partnership.  — -  Partnership  (BovOTs)  Act,  1865  (28  tit  29  Viet, 
e.  86).~Xoafi  Deed. 

The  let  seetioii  of  BotUI's  Act  (28  &  29  Viet  c.  86)  does  not  apply  to  any 
contract  unless  the  adyance  of  money  under  it  would,  independently  of  that  Act, 
have  created  the  relation  of  debtor  and  creditor  as  distinguished  from  the  rela- 
tion of  partners. 

Under  a  partnership  deed,  dated  in  October,  1868,  B.  and  H.  agreed  to  enter 
into  a  trade  partnership  under  the  firm  of  *'  B.  &  Co."  for  fourteen  years  from 
the  1st  of  July,  1868 ;  the  capital  to  consist  of  £80,000,  of  which  part  was  to 
be  bought  in  by  B.  and  H.,  and  jCl  0,000  was  to  be  raised  by  way  of  loan  under 
the  Partnership'  (BovilPs)  Act,  1865  (28  &  29  Vict  c.  86),  in  sums  of  £500 
each,  from  persons  willing  to  advance  the  same  for  the  purposes  of  the  partner- 
ship; the  capital  to  be  considered  as  divided  into  sixty  equal  parts  of  £500  each, 
of  which  forty  were  to  belong  to  B.  and  H.,  and  the  remaining  twenty  were  to 
be  appropriated  to' "the  persons  so  advancing  by  way  of  loan,"  in  proportion  to 
the  advances ;  the  net  profits  of  the  partnership  to  be  similarly  divided  into  sixty 
equal  parts,  of  which  twenty  were  '*  to  be  divided  among  the  persons  so  advan- 
cing by  way  of  loan,"  in  proportion  to  the  advances;  provided,'  that  if  the  whole 
of  the  £10,000  should  not  be  raised  by  way  of  loan  (as  it  was  not),  and  until 
the  sum  should  be  so  raised,  the  net  profits  should  be  divided  into  as  many 
shares  as  there  should  be  sums  of  £500  in  the  capital  of  the  partnership,  and  be 
paid  yearly,  on  the  Ist  of  October,  to  the  said  persons  on  account  of  their  re- 
spective shares  of  profits ;  on  the  expiration  or  sooner  determination  of  the 
partnership  a  general  account  and  valuation  to  be  taken,  and  the  partners  to 
pay  *'  to  the  persons  advancing  money  by  way  of  loan  for  the  capital  of  the 
partnership,"  as  aforesaid,  the  moneys  advanced  by  them  respectively,  less  any 
sums  overpaid  to  them  on  account  of  profits,  and  divide  the  profits  in  the  pro- 
portions above  specified.  The  deed  also  contained  a  stipulation  that  the  parties 
thereto  should,  during  the  continuance  of  the  partnership,  conduct  the  business 
to  the  best  of  their  ability ;  and  other  provisions  usually  inserted  in  partnership 
deeds. 

Shortly  after  the  date  of  this  deed,  the  defendant  D.,  advanced  to  B.  and  H. 
the  sum  of  £500  upon  certain  terms  stated  in  the  draft  of  an  intended  deed,  which, 
however,  was  never  executed.  This  draft  deed  was  expressed  to  be  made  between 
B.  and  H.,  '*  copartners,"  of  the  one  part,  and  D.  of  the  other  part;  it  recited  the 
partnership  deed,  and  that  D.  had  "  agreed  to  advance  by  way  of  loan  to 
[«459]  B.  and  H.,  under  the  provisions  of  the  said  Act,  the  *8am  of  £2500  to 


R.  C.  VOL.  XIX.]      SECT.  L  —  NATURB  OP  PARTNEESHIP.  353 

Ho.  4L  —  Poolay  v.  Driver,  5  Ch.  B.  459. 

enable  B.  &  H.  to  carry  on  the  said  business  for  the  term,  and  subject  to  the 
conditions  thereinafter  mentioned :  '*  it  then  witnessed  that  '^  in  consideration 
of  the  sum  of  £2500  advanced''  by  D.  to  B.  and  H.,  the  latter  covenanted  *^  that 
they  would  on  the  Ist  of  July,  1882,  or  on  the  sooner  determination  of  the  part- 
nership, pay  D.  the  sum  of  £2500 : "  that  they  would  in  all  things  conform  to 
the  aforesaid  deed  of  partnership,  which  should  at  all  times  be  open  to  D.'s  in- 
spection :  that  they  would  every  year,  '*  during  the  continuance  of  the  loan," 
make  out  proper  accounts  and  permit  D.  to  take  copies :  and  would  on  the  1st 
of  October  in  every  year,  "during  the  continuance  of  the  loan,"  pay  to  D.,  on 
account  of  profits,  a  sum  equivalent  to  five-sixtieth  parts  of  the  net  profits  in 
the  year  preceding  the  1st  of  July  then  last ;  provided,  that  if  the  full  sum  of 
£10,000  should  not  be  advanced  as  contemplated  by  the  said  deed  of  partner- 
ship, B.  and  H.  would  yearly,  on  the  1st  of  October,  pay  to  D.,  in  lieu  of  the 
said  five-sixtieth  parts  of  the  net  profits^  such  a  proportion  of  the  net  profits  as 
the  £2500  bore  to  the  whole  capital  employed  in  the  business :  that  if  D.  should 
become  bankrupt,  B.  aud  H.  might  pay  D.  the  £2500,  less  any  sum  overpaid  to 
him  "  on  account  of  the  business,*'  together  with  the  share  of  profits  (if  any)  to 
which  he  should  have  become  entitled,  whereupon  the  present  deed  should  be 
void :  that  on  the  expiration  or  sooner  determination  of  the  partnership,  B.  and 
H.  should  make  out  a  final  account  and  valuation  of  the  partnership  moneys 
and  eflfects,  and  then  pay  thereout  to  D.  the  £2500  and  five-sixtieths  of  the  net 
profits,  or,  if  the  full  £10,000  should  not  have  been  advanced,  then,  in  lieu  of 
such  five-sixtieths,  such  a  proportion  of  the  net  profits  as  the  £2500  bore  to  the 
capital  employed  in  the  business ;  provided  that  if,  at  the  end  of  the  fourteen 
years  or  sooner  determination  of  the  partnership,  it  should  appear,  upon  taking 
the  final  account,  that  D.'s  share  in  the  net  profits  during  the  continuance  of  the 
partnership  should  not  have  amounted  to  the  total  of  the  annual  sums  received 
by  him  on  account  of  sach  profits,  then  D.  should  refund  to  the  partnership  the 
diflference  between  the  amount  of  the  said  annual  sums  and  the  real  amount  of 
his  share  in  the  net  profits,  but  should  not,  in  any  event,  be  called  on  to  refund 
more  than  £2500.     The  deed  then  concluded  with  the  usual  arbitration  clause. 

The  two  other  defendants  made  advances  to  B.  and  H.  under  deeds  duly  exe- 
cuted  in  the  same  form  in  all  respects  as  D.'s  draft  deed. 

The  firm  of  **  B.  &  Co."  having  become  bankrupt,  P.,  the  holder  of  various 
bills  of  exchange  drawn  or  accepted  by  the  firm,  brought  an  action  against  D. 
and  the  other  defendants,  claiming  a  declaration  that  the  several  defendants  were 
partners  in  the  firm,  and  as  such  liable  on  the  bills :  — 

Heldy  that,  as  between  B.  and  H.  on  the  one  hand,  and  the  several  defend- 
ants on  the  other,  the  transaction  was  not  one  of  loan  within  the  Act,  the  true 
relation  of  the  parties  being  that  of  active  and  dormant  partners,  and  not  merely 
of  debtor  aud  creditor;  and  that  the  several  defendant*  were  liable,  as  partners, 
for  the  whole  of  the  partnership  debts. 

An  unsigned  contract  for  an  advance  by  way  of  loan  to  a  trader  is  not  "  a 
contract  in  writing  with  a  persou  "  within  the  1st  section  of  the  Act,  though 
it  is  admissible  in  evidence  as  showing  the  terms  upon  which  the  advance  was 
made. 

In  the  absence  of  something  in  the  contract  to  show  a  contrary  intention, 
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[*  460]  *the  right  to  share  profits,  as  profita,  ooBStitutea,  according  to  Englisb 
law,  a  partnership. 

In  October,  1868,  Charles  Borrett  and  Edward  Hagen  entered 
into  partnership  as  grease,  pitch,  and  manure  manufacturers.  The 
partnership  deed  was  dated  the  10th  of  October,  1868,  and  was 
made  between  the  said  Charles  Borrett  of  the  one  part,  and  the 
said  Edward  Hagen  of  the  other  part,  its  material  parts  being  as 
follows :  — 

"  Whereas  the  said  Charles  Borrett  has  for  some  time  past  car- 
ried on  the  trade  or  business  of  a  grease,  pitch,  and  manure  manu- 
facturer at  Bow  and  Bainham,  both  in  the  county  of  Essex :  and 
whereas  the  said  Edward  Hagen  has  agreed  to  enter  into  partner- 
ship with  the  said  Charles  Borrett  in  the  said  trade  or  business  on 
the  terms  hereinafter  mentioned :  Now  this  indenture  witnesseth, 
that  each  of  them  the  said  C.  Borrett  and  K  Hagen,  so  far  as  the 
stipulations  and  provisions  hereinafter  expressed  and  contained 
are  to  be  performed  or  observed  by  him,  his  executors  or  adminis- 
trators, doth  hereby,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenant  with  the  other,  his  executors  and  administrators, 
that  they  the  said  C.  Borrett  and  K  Hagen  will  become  and  re- 
main partners  for  the  purposes  and  period,  and  subject  to  the  stip- 
ulations and  provisions  hereinafter  expressed  and  contained  (that 
is  to  say) : 

"  1.  The  business  of  the  partnership  shall  be  the  trade  and  busi- 
ness of  a  grease,  pitch,  and  manure  manufacturer. 

"  2.  The  partnership  shall  commence  from  the  1st  day 
[*  461]  of  July,  *  1868,  and  shall  continue  for  the  term  of  four- 
teen years  thenceforth  next  ensuing,  and  shall  be  carried 
on  at  and  upon  the  several  premises,  situate  at  Bow  and  Sainham 
aforesaid,  where  the  same  business  is  now  carried  on  as  aforesaid, 
under  the  style  or  firm  of  Charles  Borrett  &  Company,  or  such 
other  place  or  places,  and  under  such  other  style  or  firm  as  the 
said  parties  may  deem  advisable. 

"  3.  The  capital  of  the  partnership  shall  consist  of  £30,000, 
made  up  in  manner  following,  that  is  to  say:  the  goodwill  and 
beneficial  contracts  of  the  said  trade  or  business  shall  be  taken  to 
be  of  the  value  of  £15,000 ;  the  said  C.  Borrett  shall  bring  in  the 
further  sum  of  £1000,  and  the  said  K  Hagen  the  further  sum  of 
£4000 ;  and  the  remaining  £10,000  shall  be  raised  by  way  of.  loan 
under  the  provisions  of  an  Act  passed  in  the  twenty-eighth  and 
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twenty-ninth  years  of  the  reign  of  her  present  Majesty,  intituled 
^An  Act  to  amend  the  Law  of  Partnership/  in  sums  of  £500  each 
from  persons  willing  to  advance  the  same  for  the  purposes  of  the 
said  partnership;  and  the  said  capital  shall  be  considered  as 
divided  into  sixty  equal  parts  of  £500  each ;  and  the  said  C.  Bor* 
rett  shall  be  considered  as  the  owner  of  seventeen  of  such  parts, 
and  the  said  K  Hagen  as  the  owner  of  twenty-three  of  such  parts, 
making  together  forty  equal  parts  or  shares  of  £500  each  held  by 
them  in  the  said  business ;  and  the  remaining  twenty  equal  parts 
or  shares  shall  be  considered  as  appropriated  to  or  for  the  benefit 
of  the  person  or  persons  so  advancing  money  by  way  of  loan  as 
aforesaid  on  the  proportion  on  which  the  same  shall  be  advanced 
by  them  respectively. 

"  4.  The  capital  of  the  said  business  shall  be  used  and  employed 
in  the  regular  course  of  trade  for  the  benefit  of  the  partnership, 
and  shall  not  be  drawn  out  during  the  continuance  of  such  part- 
nership. • 

5.  Bankers  of  the  partnership. 

"  6.  The  said  parties  hereto  shall  during  the  continuance  of  this 
present  partnership  conduct  the  said  business  to  the  best  of  their 
skill,  judgment,  and  ability. " 

7.  Proper  books  of  account  and  other  books  to  be  kept,  in  the 
usual  way,  with  power  for  the  partners  to  inspect  and  take 
copies. 

*  8.  Neither  partner  to  sell  or  lend  any  of  the  partner-   [*  462] 
ship  effects,  nor  borrow  on  account  of  the  partnership, 
without  the  consent  of  the  other. 

9.  Neither  partner  to  do  anything  whereby  the  partnership 
assets  might  be  taken  in  execution ;  and  each  partner  to  indem- 
nify the  other  against  his  own  debts  and  engagement& 

10.  Neither  partner  to  hire  or  discharge  any  clerk  or  servant, 
or  sell  his  own  private  property  to  the  partnership  without  the 
consent  of  the  other. 

11.  All  outgoings  in  respect  of  the  partnership  to  be  borne  by 
the  capital  and  profits,  or,  in  case  of  deficiency,  by  the  partners 
equally. 

12.  C.  Borrett  to  be  at  liberty  to  draw  out  for  his  own  use  £25 
per  month. 

13.  A  general  account  and  valuation  to  be  taken  on  the  1st  of 
July  in  every  year,  in  the  usual  manner,  and  entered  in  two 
books,  one  to  be  retained  by  each  of  the  partners. 
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"  14  The  net  profits  arising  from  the  business  of  the  said  part- 
nership shall  be  divided  into  sixty  equal  parts  or  shares,  and  the 
said  G.  Borrett  shall  be  entitled  to  seventeen  of  such  parts  or 
shares,  and  the  said  K  Hagen  to  twenty-three  of  such  parts  or 
shares ;  and  the  remaining  twenty  of  such  parts  or  shares  shall  be 
divided  amongst  the  persons  advancing  the  sum  of  £10,000  so  to 
be  raised  by  way  of  loan  as  aforesaid  in  proportion  to  the  amounts 
advanced  by  them  respectively:  Provided  always,  that  if  the 
whole  of  the  said  sum  of  £10,000  shall  not  be  raised  by  way  of 
loan,  and  until  the  sum  shall  be  so  raised,  the  net  profits  arising 
from  the  business  of  the  said  partnership  shall  be  divided  into  as 
many  parts  or  shares  as  there  shall  be  sums  of  £500  in  the  capital 
of  the  said  partnership,  such  capital  being  estimated  in  manner 
hereinbefore  provided,  and  be  paid  on  the  Ist  day  of  October  in 
every  year  to  them  respectively,  on  account  of  their  respective 
shares  in  the  clear  gains  and  profits  of  the  said  partnership. 

**  15.  Within  six  calendar  months  after  the  expiration  or  sooner 
determination  of  the  partnership,  otherwise  than  by  the  death  of 
one  of  the  partners,  a  final  statement  of  accounts  in  writing  shall 
be  forthwith  made  by  and  between  the  said  parties  hereto, 
[*  463]  of  and  *  concerning  all  the  goodwill,  stock  in  trade,  plant, 
moneys,  credits,  and  effects  then  due  or  belonging  to  the 
said  partnership,  and  also  of  all  debts  and  sums  of  money  due  and 
owing  from  and  of  all  liabilities  of  the  same,  and  a  just  valuation 
shall  be  made  of  all  the  particulars  included  in  such  account 
which  shall  require  and  are  capable  of  valuation,  and,  immedi- 
ately after  such  last  mentioned  account  shall  have  been  so  taken 
and  settled,  the  partners  shall  forthwith  pay  to  the  persons  ad- 
vancing money  by  way  of  loan  for  the  capital  of  the  partnership, 
as  hereinbefore  provided,  the  moneys  advanced  by  them  respect- 
ively, less  any  sums  overpaid  to  them  on  account  of  the  profits 
of  the  said  partnership,  and  shall  make  due  provision  for  the  pay- 
ment of  all  other  moneys  and  debts  then  due  by  the  partnership, 
and  for  meeting  all  the  liabilities  thereof,  and  shall  divide  all  the 
profits  arising  and  which  shall  have  arisen  from  the  business  of 
the  said  partnership  in  the  proportions  specified  in  the  14ih  clause 
of  these  presents,  and  shall  then  appropriate  the  sum  of  £1000  for 
the  benefit  of  the  said  C.  Borrett,  in  satisfaction  of  two  of  his 
shares  in  the  partnership  assets,  and  the  sum  of  £4000  for  the 
benefit  of  the  said  R  Hagen  in  satisfaction  of  eight  of  his  shares 
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therein,  such  two  last  mentioned  sums  to  be  paid  ipro  ratdi  and 
pari  passu ;  and,  subject  thereto,  the  goodwill  and  other  assets, 
if  any,  then  belonging  to  the  partnership,  shall  be  divided  be- 
tween the  partners  in  equal  shares  .  «  .* 

16.  In  case  of  the  bankruptcy  of  either  partner,  the  other  part- 
ner to  be  at  liberty  to  dissolve  the  partnership,  and  the  partner- 
ship assets  to  be  the  absolute  property  of  such  other  partner  upon 
his  paying  or  securing  the  value  of  the  bankrupt  partner's  share 
to  his  assignees. 

17.  Provision  for  the  widow  and  children  of  a  deceased  partner. 
18  and  19.  Provisions  for  payment  of  a  deceased  partner's  share 

to  his  representatives. 

20.  Provision  for  winding  up  the  partnership  in  case  of  the 
death  of  both  partners  before  the  expiration  of  the  fourteen  years. 

21.  Usual  arbitration  clause. 

At  or  about  the  date  of  this  deed,  the  defendants,  EoUes  Driver 
and  Samuel  Neale  Driver,  advanced  to  Messrs.  Borrett  and  Hagen 
the  sum  of  £2500,  upon  the  terms  stated  in  another  deed 
which  *was  prepared  in  draft,  but  was  never  executed.  [*464] 
This  draft  deed  was  dated  the  day  of  October,  1868, 

and  was  expressed  to  be  made  between  Messrs.  Borrett  and  Hagen, 
**  copartners, "  of  the  one  part,  and  the  said  RoUes  Driver  and 
Samuel  Neale  Driver,  of  the  other  part.  After  reciting  the  part- 
nership deed  of  the  10th  of  October,  1868,  and,  in  particular, 
clauses  3  and  14  of  that  deed,  it  proceeded  as  follows:  — 

"  And  whereas  the  said  Rolles  Driver  and  Samuel  Neale  Driver 
have  agreed  to  advance  by  way  of  loan  to  the  said  C.  Borrett  and 
£.  Hagen,  under  the  provisions  of  an  Act  of  Parliament  passed  in 
the  28th  and  29th  years  of  Her  present  Majesty,  c.  86,  entitled 
*An  Act  to  amend  the  Law  of  Partnership,'  the  sum  of  £2500,  to 
enable  them  the  said  C.  Borrett  and  E.  Hagen  to  carry  on  the  said 
trade  or  business  for  the  term  and  under  and  subject  to  the  stipu- 
lations and  conditions  hereinafter  mentioned,  expressed  and  de- 
clared concerning  the  same :  Now  this  indenture  witnesseth,  that 
in  consideration  of  the  sum  of  £2500,  at  or  immediately  before 
the  execution  of  these  presents  advanced  and  paid  by  the  said  R 
Driver  and  S.  N.  Driver  to  the  said  C.  Borrett  and  E.  Hagen  (the 
receipt,  &a),  they  the  said  C.  Borrett  and  E.  Hagen,  do  hereby, 
for  themselves,  their  heirs,  executors,  or  administrators,  and,  as 
separate  covenants,  each  of  them  doth  hereby,  for  himself,  his 
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heirs,  executors,  or  administarators,  covenant  with  the  said  R 
Driver  and  S.  N.  Driver,  their  executors  and  administrators,  in 
manner  following,  that  is  to  say: 

"1.  That  they  the  said  C.  Borrett  and  K  Hagen,  or  one  of 
them,  their  or  one  of  their  heirs,  executors,  or  administrators, 
will,  within  six  calendar  months  after  the  1st  day  of  July,  1882, 
or  within  six  calendar  months  after  the  sooner  determination  of  the 
said  partnership,  pay  unto  the  said  R  Driver  and  S.  K  Driver,  their, 
executors,  administrators,  or  assigns,  the  sum  of  £2500  sterling. 

"  2.  That  the  said  C.  Borrett  and  E.  Hagen,  their  respective 
executors  and  administrators,  shall  in  all  things  conform  to,  fulfil, 
and  observe  the  covenants,  clauses,  and  agreements  contained  in 
the  said  recited  deed  of  partnership  of  the  10th  day  of  October, 
1868,  and  such  deed  of  partnership  shall  at  all  times  be  open  to 
the  inspection  of  the  said  S.  Driver  and  S.  N.  Driver, 
[*  465]  their  *  executors  or  administrators,  at  the  office  where  the 
said  business  shall  be  carried  on. 

"*  3.  That  the  said  C.  Borrett  and  K  Hagen,  or  one  of  them,  or 
one  of  their  executors  or  administrators,  will,  within  three  calen- 
dar months  after  the  1st  day  of  July  in  every  year  during  the  con^- 
tinuance  of  the  said  loan,  make  out  a  proper  account  in  writing  of 
all  the  stock,  credits,  and  other  things  belonging,  due,  or  owing 
to  the  said  partnership,  and  of  all  debts  and  liabilities  due  or 
owing  from  the  said  partnership,  and  a  just  valuation  of  all  par- 
ticulars capable  of  valuation  included  in  such  account,  and  will 
permit  the  said  R  Driver  and  S.  N.  Driver,  their  heirs,  execu- 
tors, administrators,  or  assigns,  or  his  or  their  agent  at  any  time 
within  the  space  of  three  calendar  months  next  after  the  1st  day 
of  July  in  every  year,  to  take  copies  of  the  books  of  account  and 
other  books  and  writings  relating  to  and  connected  with  the  said 
partnership,  including  the  two  books  to  be  subscribed  by  the  said 
partners  referred  to  in  clause  13  of  the  said  deed  of  partnership, 
and  shall  and  will,  on  the  1st  day  of  October  in  every  year  during 
the  continuance  of  the  said  loan,  pay  to  the  said  R  Driver  and  S. 
N.  Driver,  or  their  executors,  administrators,  or  assigns,  on  ac- 
count of  the  profits  of  the  said  business,  a  sum  equivalent  to  five 
equal  sixtieth  parts  of  the  apparent  clear  gains  and  profits  made 
by  the  said  partnership  in  the  year  preceding  the  1st  day  of  July 
then  last  past  .  .  .  Provided  always,  that  if  the  full  sum  of 
£10,000  shall  not  be  advanced  and  lent  to  the  said  C.  Borrett  and 
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£.  Hagen  as  contemplated  by  the  said  recited  indenture  of  part* 
nership,  the  said  C.  Borrett  and  R  Hagen,  or  one  of  them,  their 
or  one  of  their  executors  or  administrators,  will,  on  the  Ist  day  of 
October  in  every  year  during  the  continuance  of  the  said  loan,  pay 
the  said  R  Driver  and  S.  N.  Driver,  their  executors,  administra- 
tors, or  assigns,  in  lieu  of  the  said  five  equal  sixtieth  parts  of  the 
said  clear  gains  and  profits  as  last  aforesaid,  such  a  proportion  of 
the  said  clear  gains  and  profits  as  last  aforesaid  as  the  said  sum  of 
£2300  bears  to  the  whole  capital  for  the  time  being  employed  in 
the  said  business,  such  capital  being  estimated  in  manner  provided 
by  the  said  indenture  of  partnership. 

"  4  That  if  either  the  said  R  Driver  or  a  N.  Driver  shall  be- 
come bankrupt,  or  shall  compound  with  his  creditors,  or 
in  *  case  any  difference  or  dispute  shall  at  any  time  dur-  [*  466] 
ing  the  said  term  of  fourteen  years  arise  between  the  said 
parties  hereto,  or  their  representatives,  and  which  differences  or 
disputes  shall  be  considered  by  arbitration,  as  hereinafter  men- 
tioned, to  justify  the  determination  of  the  arrangement  hereby 
agreed  upon,  it  shall  be  lawful  for  the  said  C.  Borrett  and  R 
Hagen,  or  the  survivor  of  them,  or  their  or  his  executors  and 
administrators,  at  any  time  hereafter  to  pay  the  said  sum  of 
£2500,  less  any  sum  they  shall  have  been  overpaid  on  account  of 
the  said  business,  to  the  said  R  Driver  and  S.  N.  Driver,  their 
executors,  administrators,  or  assigns,  together  with  the  share  of 
the  said  profits  (if  any)  to  which  the  said  R  Driver  and  S.  N. 
Driver,  their  executors,  administrators,  or  assigns,  shall  then  have 
become  entitled,  and  thereupon  this  agreement  and  everything 
herein  contained  shall  be  void,  except  in  respect  of  any  further 
breaches  of  the  provisions  herein  contained. 

*  5.  Within  six  calendar  months  after  the  expiration  or  sooner 
determination  of  the  partnership  a  final  settlement  of  the  accounts 
of  the  partnership  shall  be  forthwith  made  in  writing  by  the  said 
G.  Borrett  and  R  Hagen,  their  executors  or  administrators,  con- 
cerning all  the  stock-in-trade,  plant,  moneys,  credits,  and  effects 
then  due  or  belonging  to  the  said  partnership  estate,  and  also  of 
all  debts  and  sums  of  money  (if  any)  due  or  owing  from,  and  of 
all  liabilities  of  the  same,  and  a  just  valuation  shall  be  made 
of  all  the  particulars  included  in  such  account  which  shall  require 
and  are  capable  of  valuation,  and  immediately  after  such  last- 
mentioned  account  shall  have  been  so  taken  and  settled,  the  said 
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C.  Borrett  and  K  Hagen  shall  forthwith  pay  thereout  to  the  said 
R  Driver  and  S.  N.  Driver,  their  executors,  administrators,  or 
assigns,  the  sum  of  £2500,  and  shall  make  due  provision  for  the 
payment  of  all  other  moneys  and  dehts  then  due  hy  the  partner- 
ship, and  for  meeting  all  liabilities  thereof,  and  shall  pay  to  the 
said  R  Driver  and  S.  N.  Driver,  their  executors,  administrators, 
or  assigns,  the  five  equal  sixtieth  parts  or  shares  of  all  the  net 
profits  of  the  said  business,  or  if  the  full  sum  of  £10,000  shall  not 
have  been  advanced  and  lent  to  the  said  C.  Borrett  and  K  Hagen, 
and  employed  by  them  in  the  said  business,  then,  in  lieu  of  the 
said  five  equal  sixtieth  parts  of  the  said  net  profits,  such 
[*  467]  a  *  proportion  of  the  said  net  profits  as  the  said  sum  of 
£2500  bears  to  the  average  amount  of  capital  which  has, 
during  the  whole  partnership,  been  employed  in  the  said  business, 
such  capital  being  estimated  in  the  manner  provided  by  the  said 
recited  indenture  of  partnership :  Provided  always,  that  if  at  the 
end  of  the  said  term  of  fourteen  years,  or  the  sooner  determination 
of  the  said  partnership,  it  shall  appear,  upon  taking  the  said  final 
account,  that  the  share  of  the  said  R  Driver  and  S.  N.  Driver  in 
the  net  profits  of  the  said  business  during  the  continuance  of  the 
said  partnership  shall  not  have  amounted  to  the  total  amount  of 
the  annual  sums  which  the  said  E.  Driver  and  S.  N.  Driver  shall 
have  received  on  account  of  such  profits,  then,  immediately  after 
such  final  account  shall  have  been  taken,  the  said  R  Driver  and 
S.  N.  Driver  shall  refund  to  the  partnership  the  difference  between 
the  amount  of  the  said  annual  sums  and  the  real  amount  of  their 
share  in  the  net  profits:  Provided  nevertheless,  that  the  said  R 
Driver  and  S.  N.  Driver  shall  not  in  any  event  be  called  on  to 
refund  a  larger  sum  than  the  sum  of  £2500." 

6.  Arbitration  clause  in  the  usual  form. 

The  defendants  Neil  Bannatyne  and  Francis  Pye  respectively 
advanced  to  Messrs.  Borrett  and  Hagen  sums  of  £500  and  £1000 
upon  the  terms  stated  in  certain  deeds  dat«d  respectively  the  28th 
of  October,  1868,  and  the  7th  of  November,  1868.  These  deeds 
were  in  precisely  the  same  form  as  Messrs.  Driver's  draft  deed, 
and  were  both  duly  executed. 

The  total  amount  of  the  advances  made  to  Messrs.  Borrett  and 
Hagen  towards  the  £10,000  mentioned  in  the  deeds,  including  the 
advances  made  by  the  present  defendants,  consisted  of  the  sum  of 
£9500. 
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The  plaintiff  Eodney  Pooley  was  the  holder  of  several  bills  of 
exchange  drawn,  accepted,  or  indorsed  by  the  said  firm  of  Charles 
Borrett  &  Co. ,  between  the  years  1868  and  1873,  and  amounting 
in  the  aggregate  to  about  £5000,  which  bills  had  been  put  into 
circulation  for  the  purpose  of  raising  money  for  carrying  on  the 
business  of  the  firm. 

In  October,  1873,  the  firm  of  Charles  Borrett  &  Co.  went  into 
liquidation  by  arrangement,  and  the  plaintiff  then  applied  to  the 
defendants  for  payment  of  the  money  due  on  the  bills,  on 
the  *  ground  that  the  above-mentioned  deeds  constituted  [•  468] 
them  partners  in  the  firm.  The  defendants,  however,  re- 
pudiated any  liability  on  their  part  as  partners,  alleging  that  they 
were  mere  lenders  of  money  upon  a  **  contract  in  writing  "  under 
the  Partnership  (Bovili's)  Act,  1865  (28  &  29  Vict,  c.  86). 

The  plaintiff  then  brought  this  action,  claiming  a  declaration 
that  the  defendants  were  partners  in  the  firm  of  Charles  Borrett  & 
Co.  from  the  time  of  its  formation  until  the  date  of  its  going  into 
liquidation,  and  that  the  defendants  were  liable  for  all  the  debts 
of  the  firm,  and  for  all  bills  drawn  by  or  in  the  name  of  the  firm : 
also  the  usual  accounts. 

The  action  now  came  on  for  trial. 

The  case  involved  several  complicated  questions  of  fact,  but  as 
these  would  be  immaterial  if  the  Court  decided  in  favour  of  the 
plaintiff  on  the  question  of  law  raised  by  the  deeds,  his  Lordship 
directed  that,  by  analogy  to  Eules  of  Court,  1875,  Order  xxxiv., 
rule  2,  the  question  of  law  should  be  first  disposed  of. 

Charles  Eussell,  Q.  C,  Ince,  Q.  C,  and  W.  S.  Owen,  for  the 
plaintiff:  — 

It  is  clear  on  the  face  of  this  deed  —  taking  Messrs.  Driver's 
deed  as  a  sample  —  that  it  was  not  intended  to  be  simply  a  secu- 
rity for  the  advance,  but  to  go  further,  and  to  give  the  lenders  a 
share  in  the  profits  of  the  business.  The  different  clauses  in  the 
deed  contain  all  the  elements  of  partnership.  The  transaction  is 
a  mere  sbam,  — an  attempt  to  evade  the  Act  £x  parte  Mills,  L. 
R  8  Ch.  569. 

As  regards  Messrs.  Driver,  they  are  clearly  not  protected  by 
the  Partnership  (Bovill's)  Act,  1865  (28  &  29  Vict,  c  86),  there 
being  no  "  contract  in  writing  '  under  the  Ist  section. 

[Thesiger,  Q.  C. ,  for  Messrs.  Driver :  —  In  Lindley  on  Partner- 
ship, 3rd  ed.,  p.  47,  it  is  said  that  to  entitle  a  person  lending 
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money  to  a  firm  to  the  benefit  of  the  Act,  although  there  must  be 
a  contract  in  writing,  yet  it  is  not  necessary  that  such  contract 
should  be  signed  ] 

[Jesssl,  M.  R  :  —  I  rule  that  as  no  one  signed  this 
[*  469]  contract,  it  *  is  not  *  a  contract  in  writing  with  a  person  ** 
within  the  1st  section  of  the  Act     However,  though  un- 
signed, it  is  admissible  as  showing  the  terms  upon  which  the 
advance  was  made.] 

The  whole  scope  of  the  deed  showb  that  the  lenders  were  inter* 
ested  in  the  business,  qud.  business,  and  that  it  was  in  fact  a  con- 
tract of  partnership.  Wheie  persons  under  the  guise  of  a  simple 
arrangement  between  debtor  and  creditor  are  really  trading  as 
principals,  and  putting  forward  as  ostensible  traders  others  who 
are  really  their  agents,  they  cannot  by  such  a  device  escape  lia- 
bility. MolXvio,  March,  &  Co.  v.  Court  of  Wards,  L.  R  4  P.  C. 
419,  438. 

The  case  falls  entirely  within  Cox  v.  Hickman,  8  H.  L.  C.  268, 
306,  312,  313,  where  it  is  said  that  the  test  whether  a  person  is 
in  law  a  partner  is  whether  he  is  entitled  to  participate  in  the 
profits.  If  the  ostensible  partners  carry  on  the  business  so  that 
the  dormant  partners  —  as  we  say  these  defendants  are  —  may  get 
a  share  of  the  profits,  the  former  must  be  to  some  extent,  at  least, 
the  agents  of  the  latter,  and  that  is  cogent  evidence  that  the  latter 
ate  in  fact  partners.     Kilshaw  v.  Jukes,  3  B.  &  S.  847. 

To  bring  the  case  within  the  Act,  the  contract  must  show  on 
the  face  of  it  that  the  transaction  is  one  of  loan,  and  nothing 
mora  Syers  v.  Syers,  1  App.  Cas.  174  Although  a  participation 
in  profits  may  not  of  itself  constitute  a  partnership,  yet  the  whole 
of  the  instrument  must  be  taken  into  consideration:  BuUen,  v. 
Sharp,  L  R  1  C.  P.  86;  Lindley  on  Partnership,  3rd  ed.,  p. 
46,  n.  ;  and  we  submit  that  this  deed  is  in  reality  a  partnership 
deed,  and  that  upon  the  face  of  it  the  ostensible  partners  are,  in 
truth,  carrying  on  the  business  not  only  for  themselves  but  for 
concealed  partners. 

[ Jessel,  M.  R  ,  mentioned  Stocker  v.  Brockelbank,  3  Mac.  &  G. 
250.] 

Thesiger,  Q,  C,  Cookson,  Q.  C,  and  Millar,  for  the  defendants, 
Messrs.  Driver:  — 

The  question,  as  far  as  we  are  concerned,  is  whether,  according 
to  the  law,  independently  of  the  statute,  we  are  partners. 
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It  is  difficalt  to  formulate  any  criterion  of  true  partner- 
ship, but  •  we  submit  that  none  of  the  definitions  given  in  [*  470] 
Lindley^  3rd  ed. ,  pp.  2,  3,  are  applicable  to  our  case. 

[Jbssbl,  M.  B.  :  —  I  think  it  may  be  taken  as  established  by 
the  authorities,  that,  in  the  absence  of  something  in  the  contract 
to  show  a  contrary  intention,  the  right  to  share  profits,  as  profits, 
constitutes,  according  to  English  law,  a  partnership.  I  cannot 
find,  as  far  as  I  can  see,  a  single  authority  which  conflicts  with 
that  proposition.  ] 

It  seems  clear  that  the  mere  fact  of  sharing  profits  does  not  raise 
an  irrebuttable  presumption  that  those  who  share  them  are  the 
principals  of  those  who  make  them.  Lindley,  3rd  ed.  41.  It  is 
only  an  element  in  the  case,  which  it  is  for  the  Court,  sitting  as 
a  jury,  to  consider.  Although  the  right  to  participate  in  profits 
is  a  strong  test  of  partnership,  yet  whether  that  relation  actually 
exists  or  not,  must  depend  on  the  real  intention  and  contract  of 
the  parties.  Mollwo,  March,  &  Co.  v.  Court  of  Wards,  L  E.  4  P. 
C.  419,  435;  Kilshaw  v.  Jukes,  3  R  &  a  860,  867;  Holme  v. 
EarnmoTid,  L.  R  7  Ex.  218,  226. 

The  question  then  is,  whether  the  various  clauses  of  this  deed 
are  such  as  to  show  that  our  position  is  that  of  partners,  and  not 
simply  that  of  lenders ;  that  is,  whether  the  business  was  really 
carried  on  by  the  admitted  partners,  Borrett  and  Hagen,  for  the 
benefit  of  themselves  and  these  defendants.  We  submit  that  this 
deed  does  not  create  a  partnership:  the  transaction  is  that  of  a 
loan  spread  over  fourteen  years,  and  the  real  object  of  the  deed  is 
to  create  a  security  for  the  repayment  of  that  loan.  The  transac- 
tion may,  upon  the  terms  of  the  deed,  be  a  speculative  one,  but  it 
does  not  necessarily  follow  that  it  establishes  a  partnership.  The 
effect  of  the  Partnership  Act,  1865,  is  that,  as  respects  the  classes 
of  persons  protected  by  it,  the  sharing  in  profits  shall  be  no  evi^ 
dence  at  all  of  a  contract  of  partnership.    Holme  v.  Hammond. 

There  is  one  very  material  right  which  the  deed  does  not  give 
us,  and  which  a  dormant  partner  would  have,  and  that  is,  an  ali- 
quot share  of  the  assets.  Under  the  old  practice  we  could  not 
have  filed  a  bill  as  partners,  asking,  that  is,  for  accounts,  for  sale 
of  the  partnership  as  a  whole,  and  for  payment  of  an  ali- 
quot share  •  of  the  proceeds.  To  make  out  a  partnership  [•  471] 
it  is  necessary  to  establish  the  relationship  of  principal 
and  agent  between  the  parties.  Holme  v.  Hammond,  L.  R  7  Ex. 
218,  227,  230;  SJiaw  v.  Gait,  16  Ir.  C.  L.  Eep.  357,  375. 
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In  the  present  case  the  deed  fails  to  show  that  Borrett  and 
Hagen  carried  on  this  business  as  agents  for  us  as  principals.  The 
deed  shows  nothing  more  than  this,  that  we  were  to  have  a  share 
of  the  profits,  and  we  submit  that  neither  in  fact  nor  in  intention 
are  we  partners  with  Borrett  and  Hagen. 

Chitty,  Q.  C. ,  and  J.  C.  Mathew,  for  the  defendants,  Bannatyne 
and  Pye,  adopted  the  same  line  of  argument,  and  cited  Be  English 
and  Irish  Church  and  University  Insurance  Society,  1  H.  &  M.  85, 
as  an  authority  that  the  test  of  partnership  is  not  simply  whether  the 
alleged  partner  is  to  receive  a  share  of  profits,  but  whether  he  con- 
stituted his  alleged  copartners  his  agents  for  carrying  on  business 

They  further  insisted  that  the  clauses  of  the  deed  were  subsidi- 
ary and  subordinate  to  the  transaction  of  loan,  and  did  not  go  so 
far  as  to  disclose  an  intention  of  creating  a  partnership. 

They  also  mentioned  Boss  v.  Parkyns,  L.  R  20  Eq.  331. 

Jessel,  M.  R.  :  — 

The  real  question  I  have  to  decide  in  this  case  is,  whether  cer- 
tain contracts,  which  are  admitted  to  have  been  entered  into, 
made  the  defendants  partners  in  the  firm  of  Charles  Borrett  &  Co. 
If  they  did,  then  the  plaintiff,  the  holder  of  certain  bills  of  ex- 
change drawn  or  indorsed  by  that  firm,  —  whether  he  gave  value 
for  them  or  not  is  admittedly  immaterial,  —  is  entitled  to  the  re- 
lief which  he  asks :  if  not,  the  action  must  be  dismissed. 

Now,  first  of  all,  I  must  decide  the  question  as  to  what  sort  of 
evidence  I  must  rely  upon  to  prove  the  partnership.  I  am  not 
going  to  define  a  partnership.  The  attempt  has  been  made  by  very 
many  people,  and  some  of  the  attempts  are  collected  together  in 
the  well-known  book  by  Mr.  Lindley,  now  Mr.  Justice  Lindley. 
At  pages  2  and  3  of  the  3rd  edition  he  gives  fifteen  definitions  of 
partnership  by  different  learned  lawyers :  I  think  no  two  of  them 
exactly  agree,  but  there  is  considerable  agreement  amongst 
[*  472]  them ;  *and  I  suppose  anybody  reading  the  fifteen  may  get 
a  general  notion  of  what  partnership  means.  But  I  am 
not  left  to  decide  this  case  on  any  notions  of  my  own  of  what  is  a 
partnership.  Whatever  may  amount  to  a  partnership  is  a  subject 
which  has  been  settled  by  decision  according  to  English  law,  and 
the  incidents  of  the  partnership  simply  follow  from  the  establish- 
ment of  the  fact  of  the  partnership.  If  the  partnership  is  estab- 
lished as  a  fact,  then  the  liability  to  creditors  is  a  mere  incident 
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flowing  from  the  establishment  of  the  fact  But  it  is  a  contract  of 
some  kind  undoubtedly,  —  a  contract,  like  all  contracts,  involving 
the  mutual  consent  of  the  parties :  and  it  is  undoubtedly  a  con- 
tract for  the  purpose  of  carrying  on  a  commercial  business,  —  that 
is,  a  business  bringing  profit,  and  dividing  the  profit  in  some  shape 
or  other  between  the  partners.  That  certainly  partnership  is. 
Whether  it  is  anything  more  or  not  has  been  a  question  between 
various  authorities,  but  it  is  that  certainly. 

The  Civil  Code  of  New  York,  which  contains  the  first  definition 
quoted,  gives  this  as  a  definition :  "  Partnership  is  the  association 
of  two  or  more  persons  for  the  purpose  of  carrying  on  business 
together  and  dividing  its  profits  between  them. "  It  undoubtedly 
is  that  Whether  it  is  that  and  something  more  is  a  question  of 
consideration,  some  writers  adding  qualifications  which  are  not  to 
be  found  in  that  definition,  and  others  excepting  out  of  it  even  the 
community  of  profit ;  but  it  is  at  least  that  There  could  not  be 
a  partnership  without  there  was  a  commercial  business,  to  be  car- 
ried on  with  a  view  to  profit  and  for  division  of  profits ;  and  as  a 
general  rule,  I  take  it,  if  it  fulfils  that  definition,  it  is  a  partner- 
ship. I  say,  as  a  general  rule,  that  simple  definition  appears,  so 
far  as  it  goes,  to  be  an  accurate  definition. 

Then  whether  or  not  the  association  requires  that  one  or  more 
of  the  partners  shall  contribute  labour  or  skill,  or  what  they  shall 
contribute,  is  a  question  which  may  be  considered  as  subsidiary ; 
but  I  take  it  that  the  ordinary  meaning  of  the  word  "  partnership  ' 
is  that,  no  doubt  as  a  rule,  each  partner  does  contribute  some- 
thing, either  in  the  shape  of  property  or  skill.  But  it  is  not  a 
universal  rule,  and  therefore  the  definition  of  Chancellor  Kent, 
which  is  given  in  the  same  page,  is  not  quite  correct.  He  says : 
*  Partnership  is  a  contract  of  two  or  more  competent  per- 
sons to  place  their  ♦  money,  effects,  labour,  and  skill,  or  [*  473] 
some  or  all  of  them,  in  lawful  commerce,  or  business  ..." 

You  can  have,  undoubtedly,  according  to  English  law,  a  dor- 
mant partner  who  puts  nothing  in,  —  neither  capital,  nor  skill,  nor 
anything  else.  In  fact,  those  who  are  familiar  with  partnerships 
know  it  is  by  no  means  uncommon  to  give  a  share  to  the  widow  or 
relative  of  some  former  partner  who  contributes  nothing  at  all, 
neither  name,  nor  skill,  nor  anything  else.  Therefore  it  is  not 
quite  accurate,  as  Chancellor  Kent  puts  it,  that  they  must  con- 
tribute labour,  skill,  or  money,  or  some  or  all  of  them. 
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Then  Potliier  has  a  definition  in  which  he  says  it  is  "^  a  contract 
by  which  two  or  more  people  put,  or  contract  to  put,  in  common 
something  to  make  in  common  an  honest  profit,  which  they  pledge 
themselves  to  render  an  account  of  to  one  another.  *  Pothier  has 
the  words  *  an  honest  profit  (wn  prop,  Junmite).  *  The  New  York 
definition,  oddly  enough,  says  "  carrying  on  business ;  *  of  course 
the  business  might  be  that  of  highwayman,  and  that  could  hardly 
have  been  meant  by  the  framers  of  the  New  York  C!ode,  and  I 
must  assume  that  they  meant  some  honest  calling,  which  is  sup- 
plied by  Pothier's  definition.  It  shows  that  even  in  the  most 
accurate  definitions  inserted  in  a  Code  something  must  be  supplied 
which  is  not  expressed. 

Then  Pothier  says  they  must  have  *  something  in  common  (en 
commun  qudque  chose), "  but,  as  I  said  before,  that  is  not  necessary 
according  to  the  English  notion  of  partnership.  The  dormant 
partner  may  put  in  nothing  whatever,  as  in  the  case  of  the  widow 
or  child  of  a  deceased  partner;  therefore  that  shows  again  the 
enormous  difficulty  of  giving  a  definition  which  shall  be  appli- 
cable to  all  cases.  As  I  have  already  said,  the  New  York 
definition,  with  the  words  I  have  put  into  it,  will  certainly  be 
sufficient  for  this  purpose,  without  considering  whether  it  is 
accurate  in  every  respect;  and  I  may  again  say  that,  although 
one  of  the  definitions  speaks  of  a  community  of  loss,  as  a  rule  they 
do  not. 

This  association  which  I  have  to  consider  certainly  comes 
within  about  twelve  out  of  the  fifteen  definitions,  therefore  primA 
facie  this  is  a  partnership  according  to  those  definitions. 

But  that  is  not  alone  enough :  there  is  authority  which  tells  me 
how  to  find  out  whether  a  certain  contract  is  a  partnership 
[•  474]  or  not.  *  If  we  find  an  association  of  two  or  more  persons 
formed  for  the  purpose  of  carrying  on  in  the  first  instance, 
or  of  continuing  to  carry  on  business,  and  we  find  that  those  per- 
sons share  between  them  generally  the  profits  of  that  business,  as 
I  understand  the  law  of  the  case  as  laid  down  by  the  highest 
authority,  those  persons  are  to  be  treated  as  partners  in  that  busi- 
ness unless  there  are  surrounding  circumstances  to  show  that  they 
are  not  really  partners. 

That,  of  course,  brings  me  again  to  another  question,  which 
must  always  be  considered,  and  that  is,  whether,  looking  at  the 
contract  as  a  whole,  it  is  intended  to  secure  the  benefit  of  a  part- 
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nership  with  or  without  its  liabilities ;  or  whether  it  is  not  ia- 
tended  that  the  benefits  of  a  partnership  shall  be  secured. 

I  do  not  know  that  I  can  put  it  better  than  it  is  put  in  the  case 
of  Mollwo,  March,  &  Co.  v.  Court  of  Wards,  L.  R  4  P.  C.  438 : 
"  If  cases  should  occur  where  any  persons,  under  the  guise  of 
such  an  arrangement/  that  is,  the  guise  of  an  anangement  as 
creditor  and  debtor,  ''  are  really  trading  as  principals,  and  putting 
forward,  as  ostensible  traders,  others  who  are  really  their  agents, 
they  must  not  hope  by  such  devices  to  escape  liability ;  for  the  law, 
in  cases  of  this  kind,  will  look  at  the  body  and  substance  of  the 
arrangements  and  fasten  responsibility  on  the  parties  according  to 
their  true  and  real  character. '  It  is  a  question  of  substance  and 
not  of  mere  form. 

The  leading  case  on  the  subject,  and  the  one  which,  being  of 
the  highest  authority,  is  of  course  binding  upon  me,  is  the  case  of 
Cox  V.  Hiekman,  8  H.  L.  C.  268,  before  the  House  of  Lords.  In 
a  carefully  considered  judgment  their  Lordships  were  imanimous, 
although  the  Judges  who  were  consulted  —  a  considerable  number 
—  were  almost  equally  divided.  I  need  not  state  the  case,  be- 
cause everybody  acquainted  with  the  law  on  the  subject  is  familiar 
with  it.  There  was  in  that  case  what  has  been  called  a  limited 
participation  in  profits,  that  is,  the  trustees  for  the  creditors  were 
authorised  to  carry  on  the  trade  and  to  apply  the  profits  so  ob- 
tained, as  well  as  the  results  of  selling  or  disposing  of  the  busi- 
ness, in  payment  of  their  debta  Of  course  the  creditors  could  get 
no  more  than  their  debts.     Lord  Campbell  says,  (8  H.  L. 

C.  302) :  "  Is  there  here  such  a  participation  *  in  the  profits  [*  475] 
of  the  new  firm  "  —  the  new  firm  of  the  trustees  —  **  by  the 
creditors  of  the  old  firm,  as  to  make  them  partners  in  the  new 
firm?  They  certainly  are  not  partners  inter  se,  as  was  properly 
held  by  the  Master  of  the  Eolls,  and  they  could  derive  no  profit 
from  the  new  business,  beyond  the  payment  of  the  debts  due  to 
them  from  the  old  firm.  There  was  a  formal  release  of  these 
debts;  but  we  must'  look  at  the  real  nature  of  the  transaction, 
according  to  the  understanding  of  all  who  were  parties  to  it  The 
business  of  Messrs.  Smith  &  Co.  was  to  be  carried  on  by  the  trus- 
tees till  the  debts  of  that  firm  were  paid,  and  then  the  business 
was  to  be  transferred  back  to  Messrs.  Smith  &  Co. "  Then  Lord 
Campbell  goes  on  to  consider  that.  Of  course  if  the  creditora  of 
the  old  firm  were  liable  at  all,  they  could  only  be  liable  on  the 
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theory  that  the  trustees  were  their  agents  to  carry  on  the  business; 
if  they  were  partners  that  would  follow  as  a  conclusion  of  law. 

The  next  Lord  who  made  a  speech,  Lord  Cranworth,  put  it  in 
this  way  (8  H.  L.  C.  306) :  **  It  is  often  said  that  the  test,  or  one 
of  the  tests,  whether  a  person,  not  ostensibly  a  partner,  is  never- 
theless, in  contemplation  of  law,  a  partner,  is  whether  he  is 
entitled  to  participate  in  the  profits.  This,  no  doubt,  is  in  gen- 
eral a  sufficiently  accurate  test ;  for  a  right  to  participate  in  profits 
affords  cogent,  often  conclusive  evidence,  that  the  trade  in  which 
the  profits  have  been  made  was  carried  on  in  part  for  or  on  behalf 
of  the  person  setting  up  such  a  claim.  But  the  real  ground  of  the 
liability  is,  that  the  trade  has  been  carried  on  by  persons  acting 
on  his  behalf.  When  that  is  the  case,  he  is  liable  to  the  trade 
obligations,  and  entitled  to  its  profits,  or  to  a  share  of  them.  It 
is  not  strictly  correct  to  say  that  his  right  to  share  in  the  profits 
makes  him  liable  to  the  debts  of  the  trade.  The  correct  mode  of 
stating  the  proposition  is  to  say  that  the  same  thing  which  entitles 
him  to  the  one  makes  him  liable  to  the  other,  namely,  the  fact, 
that  the  trade  has  been  carried  on  on  his  behalf,  i.  e. ,  that  he  stood 
in  the  relation  of  principal  towards  the  persons  acting  ostensibly 
as  the  traders,  by  whom  the  liabilities  have  been  incurred,  and 
under  whose  management  the  profits  have  been  made." 

Now  what  Lord  Ckanworth  means  there  is  quit«  plain. 
[*  476]  He  *  says  in  fact  that  the  participating  in  the  profits  is 
sufficient  proof  of  partnership  if  there  is  nothing  to  get  rid 
of  it  If  you  find  an  association,  and  a  contract  made  by  the 
members  of  the  association  that  the  trade  is  to  be  carried  on,  and 
that  they  are  to  share  the  profits  in  certain  proportions,  then  that 
makes  a  partnership,  unless  you  can  show  from  the  surrounding 
circumstances  some  other  relation.  It  is  not  impossible  to  show 
some  other  relation,  but,  as  he  says,  it  is  very  difficult  to  do  so. 
It  is  often  conclusive  by  itself,  —  not  always. 

Then  Lord  Cranworth  goes  on  to  speak  of  agency,  and  I  am 
almost  sorry  that  the  word  *  agency  "  has  been  introduced  into 
this  judgment,  because  of  course  everybody  knows  that  partnership 
is  a  sort  of  agency,  but  a  very  peculiar  one.  You  cannot  grasp 
the  notion  of  agency  properly  speaking,  unless  you  grasp  the 
notion  of  the  existence  of  the  firm  as  a  separate  entity  from  the 
existence  of  the  partners;  a  notion  which  was  well  grasped  by 
the  old  Boman  lawyers,  and  which  was  partly  understood  in  the 
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Goarts  of  equity  before  it  was  part  of  the  whole  law  of  the  land 
as  it  is  now.  But  when  you  get  that  idea  clearly  you  will  see  at 
once  what  sort  of  agency  it  is.  It  is  the  one  person  acting  on 
behalf  of  the  firm.  He  does  not  act  as  agent,  in  the  ordinary  sense 
of  the  word,  for  the  others  so  as  to  bind  the  others ;  he  acts  on 
behalf  of  the  firm  of  which  they  are  members ;  and  as  he  binds  the 
firm  and  acts  on  the  part  of  the  firm,  he  is  properly  treated  as  the 
agent  of  the  firm.  If  you  cannot  grasp  the  notion  of  a  separate 
entity  for  the  firm,  then  you  are  reduced  to  this,  that  inasmuch  as 
he  acts  partly  for  himself  and  partly  for  the  others,  to  the  extent 
that  he  acts  for  the  others  he  must  be  an  agent,  and  in  that  way 
you  get  him  to  be  an  agent  for  the  other  partners,  but  only  in  that 
way,  because  you  insist  upon  ignoring  the  existence  of  the  firm  as 
a  separate  entity. 

That  being  so,  you  do  not  help  yourself  in  the  slightest  degree 
in  arriving  at  a  conclusion  by  stating  that  he  must  be  an  agent  for 
the  others.  It  is  only  stating  in  other  words  that  he  must  be  a 
partner,  inasmuch  as  every  partnership  involves  this  kind  of 
agency :  or,  if  you  state  that  he  is  agent  for  the  others,  you  state 
that  he  is  a  partner. 

The  question  of  course  is  whether  a  man  is  liable  as  a 
dormant  •  partner.  Now  a  dormant  partner  means  a  per-  [•  477] 
son  who  does  not  take  an  active  part  in  the  conduct  of  the 
business,  and  who  may  be,  and  often  is,  prohibited  from  taking 
such  active  part  Therefore,  when  the  inquiry  is  whether  a  man 
is  a  dormant  partner,  it  does  not  appear  to  me  to  aid  that  inquiry 
by  saying  that  there  are  provisions  preventing  his  taking  an  active 
part  in  the  conduct  of  the  business,  or  that  there  are  provisions 
which  make  it  optional  for  him  to  take  an  active  part  in  the  busi- 
ness or  not  It  only  shows  he  is  not  an  active  partner.  Upon 
that  there  is  an  observation  of  Lord  Cranworth's  (8  H.  L.  C. 
309) :  ^  I  can  find  no  case  in  which  a  person  has  been  made  liable 
as  a  dormant  or  sleeping  partner,  where  the  trade  might  not  fairly 
be  said  to  have  been  carried  on  for  him,  together  with  those  osten- 
sibly conducting  it,  and  when,  therefore,  he  would  stand  in  the 
position  of  principal  towards  the  ostensible  members  of  the  firm 
as  his  agents.  *"  Then  he  discusses  the  well-known  case  of  Waugh 
V.  Carver,  2  H.  Bl.  235  (14  E.  R  845),  where,  as  has  been  said 
in  some  other  cases,  a  better  reason  existed  for  the  decision  than 
was  given  by  the  Judges  who  decided  it 
TOL.  zix.-— 24 
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The  only  other  speech  to  which  I  think  it  necessary  to  refer  is 
the  speech  of  Lord  Wensleydale  (8  H.  L.  C.  312).  He  says: 
**  The  law  as  to  partnership  is  undoubtedly  a  branch  of  the  law  of 
principal  and  agent;  and  it  would  tend  to  simplify  and  make  more 
easy  of  solution,  the  questions  which  arise  on  this  subject,  if  this 
principle  were  more  constantly  kept  in  view.  Mr.  Justice  Story 
lays  it  down  in  the  first  section  of  his  work  on  Partnership.  He 
says,  *  Every  partner  is  an  agent  of  the  partnership '  *  — now  there 
it  is  laid  down  in  so  many  words,  in  the  House  of  Lords,  that  that 
is  what  he  is  agent  for — "  'and  his  rights,  powers,  duties,  and 
obligations,  are  in  many  respects  governed  by  the  same  rules  and 
principles  as  those  of  an  agent ;  a  partner  virtually  embraces  the 
character  of  both  a  principal  and  agent '  .  .  .  A  man  who  allows 
another  to  carry  on  trade,  whether  in  his  own  name  or  not,  to  buy 
and  sell,  and  to  pay  over  all  the  profits  to  him,  is  undoubtedly  the 
principal,  and  the  person  so  employed  is  the  agent,  and  the  prin- 
cipal is  liable  for  the  agent's  contracts  in  the  course  of  his  em- 
ployment So,  if  two  or  more  agree  that  they  should 
[*  478]  carry  on  *  a  trade,  and  share  the  profits  of  it,  each  is  a 
principal,  and  each  is  an  agent  for  the  other,  and  each  is 
bound  by  the  other's  contract  in  carrying  on  the  trade,  as  much  as 
a  single  principal  would  be  by  the  act  of  an  agent,  who  was  to 
give  the  whole  of  the  profits  to  his  employer.  Hence  it  becomes 
a  test  of  the  liability  of  one  for  the  contract  of  another,  that  he  is 
to  receive  the  whole  or  a  part  of  the  profits  arising  from  that 
contract  by  virtue  of  the  agreement  made  at  the  time  of  the  em- 
ployment. I  believe  this  is  the  true  principle  of  partnership 
liability. " 

That  is  the  test.  Of  course  Lord  Wensleydale  does  not  mean 
that  it  is  a  test  which  cannot  be  rebutted ;  it  was  rebutted  in  the 
case  before  him.  His  Lordship  then  continues :  "  Perhaps  the 
maxim  that  he  who  partakes  the  advantage  ought  to  bear  the  loss, 
often  stated  in  the  earlier  cases  on  this  subject,  is  only  the  conse- 
quence, not  the  cause,  why  a  man  is  made  liable  as  a  partner.  '* 
Then  he  goes  on  to  state  the  reasons  why  he  thinks  in  the  case 
before  him  there  was  no  contract  of  partnership. 

The  other  case,  which  is  again  a  very  great  authority,  though 
perhaps  not  so  directly  binding  upon  me  as  the  case  in  the  House 
of  Lords,  is  the  case  of  MoUwo,  March,  &  Co.  v.  Court  of  Wards, 
L.  R  4  P.  C.  419.     In  that  case  there  were  three  points  taken. 
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The  first  point  —  which  does  not  occur  here,  as  I  have  shown  — 
was  that  the  Rajah,  who  was  respondent  in  that  case  (or  rather  his 
heirs)  was  (L  R  4  P.  C.  434),  **  not  entitled  to  a  share  of  the 
profits  '  as  such ; '  he  had  no  specific  property  or  interests  in  them 
qttd  profits,  for,  subject  to  the  powers  given  to  the  Rajah  by  way 
of  security,  the  Watsons  might  have  appropriated  or  assigned  the 
whole  profits  without  any  breach  of  the  agreement.  The  Rajah 
was  entitled  only  to  commission,  or  a  payment  equal  in  propor- 
tion to  one-fifth  of  their  amount  This  distinction  has  always 
been  admitted  to  be  thin.  *  Sir  Montague  Smith  states  what  is 
the  distinction  which  exists,  namely,  to  participate  in  profits  **  as 
such, "  and  the  right  to  a  payment  in  proportion  to  a  given  quan- 
tum of  profits.  I  may  say  that  in  one  of  the  cases  which  have 
been  referred  to.  Be  English  and  Irish  Church  and  University  In- 
surance Society,  1  H.  &  M.  85,  Lord  Hatherley,  then  Vice-Chan- 
cellor  Wood,  takes  the  distinction  to  be  established,  and 
in  *  several  other  cases  also  following  the  case  of  Cox  v.  [•  479] 
Hickman,  8  H.  L  C.  268,  the  distinction  is  considered 
to  be  clear  law. 

Then  the  second  point  in  the  case  before  the  Privy  Council  is 
thus  stated  in  the  judgment  (L.  R  4  P.  C.  434) :  *  But  the  neces- 
sity of  resorting  to  these  fine  distinctions  has  been  greatly  lessened 
since  the  presumption  itself  lost  the  rigid  character  it  was  sup- 
posed to  possess  after  the  full  exposition  of  the  law  on  this  subject 
contained  in  the  judgment  of  the  House  of  Lords  in  Cox  v.  HiclC' 
man  and  the  cases  which  have  followed  that  decision. "  "  Rigid 
character, "  —  that  is,  the  presumption  was  supposed  to  be  irrebut- 
table, and  all  the  House  of  Lords  decided  was  that  you  could  rebut 
it  under  certain  circumstances ;  but  the  very  case  that  they  decided 
was  a  case,  not  of  ap  indefinite  sharing  of  profits,  but  of  a  sharing 
of  profits  to  a  limited  extent  in  accordance  with  the  amount  of  the 
debts. 

Sir  Montague  Smith  proceeds :  "  It  was  contended  that  these 
cases  did  not  overrule  the  previous  ones. "  I  must  say  that  the 
House  of  Lords,  when  deciding  Cox  v.  Eichman,  expressed  their 
intention  of  not  overruling  the  previous  cases.  "  This  may  be  so, 
and  it  may  be  that  Waugh  v.  Carver,  2  H.  Bl.  235  (14  R  R. 
845),  and  others  of  the  former  cases,  were  rightly  decided  on  their 
own  facts ;  but  the  judgment  in  Cox  v.  Hickman  had  certainly  the 
effect  of  dissolving  the  rule  of  law  which  had  been  supposed  to 
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exist,  and  laid  down  piinciplee  of  decision  by  which  the  deter- 
mination of  cases  of  this  kind  is  made  to  depend,  not  on  arbitraiy 
presumptions  of  law,  but  on  the  real  contracts  and  relations  of  the 
parties.  It  appecurs  to  be  now  established  that,  although  a  right 
to  participate  in  the  profits  of  trade  is  a  strong  test  of  partnership, 
and  that  there  may  be  cases  where,  from  such  perception  alone,  it 
may,  as  a  presumption,  not  of  law  but  of  fact,  be  inferred;  yet 
that  whether  that  relation  does  or  does  not  exist  must  depend  on 
the  real  intention  and  contract  of  the  parties. " 

Then  the  same  learned  Judge  says  (L  E.  4  P.  C.  437) :  *  It 
may  well  be,  that  where  there  is  an  agreement  to  share  the  profits 
of  a  trade,  and  no  more,  a  contract  of  partnership  may  be  inferred, 
because  there  is  nothing  to  show  that  any  other  was  con- 
[*  480]  templated ;  but  that  *  is  not  the  present  case,  where  an- 
other and  different  contract  is  shown  to  have  been 
intended,  viz.,  one  of  loan  and  security.* 

It  is  hardly  necessary  to  refer  to  any  of  the  other  authorities  on 
the  point,  because  those  two  authorities  settle  the  law,  and,  as  far 
as  I  am  concerned,  put  an  end  to  all  discussion. 

There  is,  however,  a  passage  in  the  case  of  Kilshaw  v.  Jukes, 
3  B.  &  S.  847,  which  I  think  is  worth  referring  to.  It  is  in  the 
judgment  of  Mr.  Justice  Blackburn  who  says  (3  B.  &  S.  865) : 
"  It  is  true  that  the  supposed  case  is  one  in  the  usual  course  of 
trade,  whilst  such  a  transaction  as  the  present  is  rather  out  of  the 
ordinary  course  of  business ;  and  that  there  always  is  a  possibility 
that  a  person  who  is  really  a  partner  may  endeavour  to  cloak  his 
interest  by  an  apparent  arrangement  of  this  sort.  These  were  fair 
topics  for  the  consideration  of  the  jury,  and  were  no  doubt  urged 
upon  them  by  the  counsel  for  the  plaintiff. "  So  that  Mr.  Justice 
Blackburn  treats  it  as  a  question  of  evidence,  from  which  the 
jury  were  entitled  to  draw  their  conclusion  as  to  what  was  really 
intended ;  and  that  they  having  found  against  the  partnership,  he 
was  not  bound  to  disturb  that  conclusion.  Then  (3  B.  &  S.  868) 
the  learned  Judge  says  this,  quoting  Lord  Cranworth:  "'The 
debtor  is  still  the  person  solely  interested  in  the  profits  ...  He 
receives  the  benefit  of  the  profits  as  they  accrue,  though  he  has 
precluded  himself  from  applying  them  to  any  other  purpose  than 
the  discharge  of  his  debts.  The  trade  is  not  carried  on  by  or  on 
account  of  the  creditors. '  Taking  this  to  be  the  law,  and  it  was 
so  necessary  for  the  decision  in  Cox  v.  Hickman,  8  H.  L.  C.  268, 
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that  I  think  it  must  be  considered  as  the  decision  of  the  House  of 
Lords,  it  certainly  seems  to  me  to  follow  that  the  arrangement 
which  the  jury  have  found  to  have  really  existed  between  Jukes 
and  Till  and  Wynn  did  not  make  Jukes  liable  to  the  plaintiff  on 
the  contract  which  the  other  two  made  for  the  purchase  of  the 
timber.  It  is  not  necessary  in  this  case  to  consider  how  far  the 
older  cases  are  overruled  by  the  decision  in  Cox  v.  Hickman,  for 
it  seems  to  go  far  enough,  at  least,  to  decide  this  case. " 

There  is  only  one  more  passage  which  I  wish  to  read 
from  the  *  authorities,  and  that  is  from  the  case  of  B4  [*481] 
En-glidi  and  Irish  Church  and  University  Insurance  Soci- 
ety, 1  H.  &  M.  85,  106,  a  decision  by  Vice-Chancellor  Wood  :  "  If 
you  employ  A.  B.  to  enter  into  a  contract  on  your  behalf,  you 
become  liable  in  respect  of  that  contract,  he  being  your  agent ;  and 
it  may  well  be,  that,  in  the  absence  of  any  stipulation  to  the  con- 
trary, you  make  him  your  agent  by  taking  part  of  the  profits  of 
the  adventure;  and  it  is  on  that  footing  that  participation  in 
profits  comes  to  be  regarded  as  a  test  of  partner  or  no  partner ;  but 
the  real  test  is,  whether  the  parties  who  carry  on  the  business  are 
constituted  your  agents  in  contracting  liabilities  in  respect  of  it. ' 
Therefore  the  Vice-Chancellor  entirely  agrees  that  participation 
in  profits  is  a  proper  test  and  a  sufficient  test,  if  there  is  nothing 
to  override  it. 

I  may  cite  further  from  page  45  of  the  third  edition  of  Mr. 
Lindley's  book,  considering  that  learned  gentleman  is  now  a 
Judge,  the  conclusion  that  he  comes  to  as  to  the  effect  of  the  case 
of  Cox  V.  Hickman,  8  H.  L.  C.  268,  —  "  that  primd  fade  the  rela- 
tion of  principal  and  agent  is  constituted  by  an  agreement  en- 
titling one  person  to  share  the  profits  made  by  another  to  an 
indefinite  extent;  but  that  this  inference  is  displaced  if  it  appears 
from  the  whole  agreement  that  no  partnership  or  agency  was  really 
intended.  * 

I  think,  therefore,  the  law  is  so  far  settled  that  I  ought  to  have 
no  great  difficulty  in  applying  it  to  the  case  before  me.  Before 
going  into  the  deeds  at  length,  I  will  consider  the  effect  of  them. 

In  October,  1868,  Borrett  and  Hagen  agree  to  become  partners 
in  carrying  on  the  business  together  of  grease,  pitch,  and  manure 
manufacturers.  Borrett  had  carried  it  on  before  alone,  but  he  and 
Hagen  now  made  an  arrangement  of  partnership.  The  arrange- 
ment in  substance  was  this :  that  they  should  contribute  certain 
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shaies  of  the  capital,  and  should  give  their  services  in  order  to 
carry  on  the  business ;  that  the  rest  of  the  capital  should  be  con- 
tributed by  other  persons  who  were  disposed  to  come  forward 
under  the  provisions  of  the  Act  to  which  I  shall  call  attention 
presently,  —  the  Act  which  is  commonly  called  Lord  Chief  Justice 
Boviirs  Act,  — and  then  that  the  capital  should  be  divided  in  cer- 
tain proportions,  giving  everybody  who  put  in  £500,  amongst 
those  other  contributors,  a  share  in  the  capital  in  propor- 
[*  482]  tion,  and  *  a  share  in  the  profits  indefinitely.  When  the 
partnership  is  wound  up  this  capital  is  to  be  paid  back 
preferentially.  The  contributors  were  to  take  their  share  of  the 
profits,  but  if  it  turned  out  that,  on  taking  a  final  account,  the 
profits  of  any  years  which  had  been  paid,  being  added  together, 
exceeded  the  total  profits  made  from  the  business,  the  contributors 
were  to  pay  back  the  excess,  not  exceeding  in  any  event  the 
amount  they  had  contributed,  and  of  course  not  exceeding  in  any 
event  the  amount  they  had  received  in  profits. 

That  is  the  substance  of  the  deeds ;  but  besides  that,  there  were 
a  great  many  of  the  provisions  usually  inserted  in  partnership 
deeds,  and  every  one  of  those  provisions  was  extended  to  the  con- 
tributors ;  that  is  to  say,  if  they  had  been  ordinary  dormant  part- 
ners, those  provisions  would  have  been  inserted  in  their  favour, 
and  would  have  given  them  every  right  which,  as  far  as  I  can 
understand,  an  ordinary  dormant  partner  would  have.  I  put  it  to 
the  learned  counsel,  in  the  course  of  the  argument,  whether  they 
could  suggest  any  right  which  would  be  given  to  an  ordinary  dor- 
mant partner,  not  possessed  by  these  contributors,  and  after  con- 
sideration and  discussion  they  were  unable  to  do  so.  That  is  the 
general  efi^ect  of  the  deeds. 

That,  then,  is  the  position  of  the  parties.  The  partnership  was 
for  the  term  of  fourteen  years;  the  loan  also  was  for  the  same 
term.  If  the  partnership  comes  to  an  end  sooner,  the  loan  must 
come  to  an  end  sooner ;  so  that,  in  fact,  if  you  were  to  describe 
the  contributors  as  dormant  partners  in  the  concern,  liable  to  a 
limited  extent  to  loss,  and  with  a  guarantee  of  their  capital  from 
the  active  partners,  you  would  exactly  describe  their  position ;  and 
I  do  not  know  of  any  other  shorter  mode  of  describing  the  position 
of  these  contributors. 

Well,  if  that  is  so,  is  not  that  exactly  the  thing  which  it  was 
intended  should  not  take  place,  —  that  a  man  should  not  put  for- 
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ward  another  to  carry  on  the  business  ostensibly  and  himself  take 
the  profits  ?  It  is  the  very  object  and  meaning  of  the  transaction, 
as  I  understand  it,  to  give  these  contributors  that  very  position 
which  dormant  partners  usually  occupy,  with  certain  collateral 
advantages,  —  exceptional,  perhaps,  but  not  altogether  unusual ; 
unusual,  no  doubt,  in  the  sense  that  I  have  seldom  seen  — 
*  I  was  going  to  say  so  barefaced,  but,  when  you  come  [*  483] 
to  see  the  reason  of  it,  I  will  say  so  palpable  —  an  inten- 
tion exhibited  on  the  face  of  the  documents  to  give  the  contrib- 
utors all  the  benefits  of  the  partnership,  and  if  possible  to  secure 
them  from  suffering  from  the  liabilities.  The  reason  of  it  was 
this:  The  framers  of  the  instrument  thought  that  Bovill's  Act 
would  protect  them,  and  that  comes  again  to  a  question  of  law,  as 
to  whether  the  defendants  who  executed  the  deeds  are  in  a  better 
position  than  the  defendants  who  did  not 

First  of  all,  as  to  the  defendants  who  did  not  I  decided  yes- 
terday, and  I  merely  repeat  it,  that  Messrs.  Driver,  not  being  par- 
ties to  any  instrument  in  writing  signed  by  them,  were  not  parties 
to  a  "contract  in  writing"  within  Bovill's  Act,  and  therefore 
could  not  have  the  benefit  or  protection  afiforded  by  that  Act 
But,  with  regard  to  the  defendants  who  did  execute  the  deeds,  of 
course  they  would  be  entitled  to  the  benefit  of  the  Act,  and  then 
the  mere  question  I  have  to  try  is  whether  they  have  rightly  con- 
strued the  Act 

It  was  said,  and  said  with  considerable  force,  by  Mr.  Chitty 
and  Mr.  Mathew,  that  they  never  intended  to  be  partners.  What 
they  did  not  intend  to  do  was  to  incur  the  liabilities  of  partners. 
If  intending  to  be  a  partner  is  intending  to  take  the  profits,  then 
they  did  intend  to  be  partners.  If  intending  to  take  the  profits 
and  have  the  business  carried  on  for  their  benefit  was  intending  to 
be  partners,  they  did  intend  to  be  partners.  If  intending  to  see 
that  the  money  was  applied  for  that  purpose,  and  for  no  other, 
and  to  exercise  an  eflScient  control  over  it,  so  that  they  might  have 
brought  an  action  to  restrain  it  from  being  otherwise  applied,  and 
so  forth,  was  intending  to  be  partners,  then  they  did  intend  to 
be  partners.  But  if  it  is  tried  by  the  other  test,  whether  they 
intended  to  be  protected  under  Bovill's  Act  from  liability  to  third 
persons,  then  I  think  they  did  intend  to  be  protected  from 
liability. 

But  it  comes  back  again  to  the  same  point,  namely.  What  is  the 
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true  construction  of  the  Act  ?  Is  what  they  did  within  the  pro- 
visions of  the  Act,  or  without  ? 

I  must  say  the  Act  is  not  so  easy  to  construe  as  some  Acts  are, 
and  not  so  difficult  as  some  Acts  are ;  but  it  seems  to  have 
[*  484]  been  *  framed  on  an  impression  that  the  law  of  partner- 
ship was  in  a  different  state  from  what  it  actually  was. 
I  should  be  sorry  to  say  that  on  my  own  authority,  but  I  find  it 
stated  in  pretty  plain  terms  by  the  Privy  Council  in  the  case  of 
Mollwo,  March,  &  Co,  v.  Court  of  Wards,  and  something  of  the 
same  kind  was  stated  by  other  Judges,  but  being  Judges  of  Courts 
of  first  instance,  I  do  not  refer  to  them.  The  Privy  Council  said 
(L  E.  4  P.  C.  437) :  "  Some  reliance  was  placed  on  the  statute  28 
&  29  Vict,  a  86,  s.  1,  which  enacts  that  the  advance  of  money  to 
a  firm  upon  a  contract  that  the  lender  shall  receive  a  rate  of  in- 
terest varying  with  the  profits,  or  a  share  of  the  profits,  shall  not, 
of  itself,  constitute  the  lender  a  partner,  or  render  him  responsible 
as  such.  It  was  argued  that  this  raised  an  implication  that  the 
lender  was  so  responsible  by  the  law  existing  before  the  passing 
of  the  Act  The  enactment  is  no  doubt  entitled  to  great  weight 
as  evidence  of  the  law,  but  it  is  by  no  means  conclusive;  and 
when  the  existing  law  is  shown  to  be  different  from  that  which 
the  Legislature  supposed  it  to  be,  the  implication  arising  from  the 
statute  cannot  operate  as  a  negation  of  its  existence. " 

Now,  I  am  afraid  that  that  criticism  is  by  no  means  ill-founded. 
The  first  section  of  the  Act  is  this :  "  The  advance  of  money  by 
way  of  loan  to  a  person  engaged,  or  about  to  engage,  in  any  trade 
or  undertaking  upon  a  contract  in  writing  with  such  person,  that 
the  lender  shall  receive  a  rate  of  interest  varying  with  the  profits, 
or  shall  receive  a  share  of  the  profits  arising  from  carrying  on 
such  trade  or  undertaking,  shall  not,  of  itself,  constitute  the  lender 
a  partner  with  the  person  or  the  persons  carrying  on  such  trade  or 
undertaking,  or  render  him  responsible  as  such.  * 

The  law  was  decided  before  the  Act,  by  a  long  train  of  de- 
cisions before  the  time  of  Lord  Eldon,  who  found  it  established. 
He  says  in  Ex  parte  Hamper,  17  Ves.  403  (11  R  R  115),  that 
the  lending  of  a  sum  of  money  on  a  bond  fide  contract  to  receive 
a  rate  of  interest  varying  with  the  profits,  did  not  make  a  man  a 
partner ;  although,  I  suppose,  I  may  take  it  to  be  the  equally  well- 
established  rule,  though  perhaps  not  so  conclusively  established, 
that  the  receiving  of  a  share  of  the  profits  did:  the  two  were 
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lumped  together  by  the  statute,  and  therefore  it  was  said, 

and  rightly  said,  that  there  being,  so  to  say,  ♦  a  misap-  [♦  485] 

prehension  of  the  law  which  was  supposed  to  be  affected 

by  the  Act,  you  cannot  look  upon  the  Act  itself  as  declaratory  one 

way  or  the  other. 

That  being  so,  what  is  the  effect  of  the  Act?  The  Act  is  this, 
that  the  advance  of  money  must  be  "  by  way  of  loan. "  Now  what 
does  that  mean  ?  It  is  not  the  **  advance  of  money,  *  but  '  the 
advance  of  money  by  way  of  loan. "  I  take  it  to  mean  this,  that 
the  person  advancing  must  be  a  real  lender;  that  the  advance 
must  not  only  profess  to  be  by  way  of  loan,  but  must  be  a  real 
loan;  and  consequently  you  come  back  to  the  question  whether 
the  persons  who  enter  into  the  contract  of  association  are  really  in 
the  position  of  creditor  and  debtor,  or  in  the  position  of  partners, 
or  in  the  only  third  position  which  I  think  could  be  suggested, 
that  of  master  and  servant  But  the  Act  does  not  decide  that  for 
you.  You  must  decide  that  without  the  Act ;  and  when  you  have 
decided  that  the  relation  is  that  of  creditor  and  debtor,  then  all 
the  Act  does  is  this :  it  says  that  the  creditor  may  take  a  share 
of  the  profits,  but,  as  I  understand  the  law  as  laid  down  by  the 
higher  authorities  to  which  I  have  referred,  if  you  have  once  de- 
cided that  the  parties  are  in  the  position  of  creditor  and  debtor 
you  do  not  want  the  Act  at  all,  because  the  inference  of  partner- 
ship derived  from  the  mere  taking  a  share  of  profits,  not  being 
irrebuttable,  is  rebutted  by  your  having  come  to  the  conclusion 
that  they  are  in  the  position  of  debtor  and  creditor.  That,  in  fact, 
was  the  decision  in  the  case  of  Mollwo,  March,  &  Co.  v.  Court  of 
Wards,  L  R  4  P.  C.  419,  and  in  the  case  of  Cox  v.  Eichman,  8 
H.  L.  C.  268.  Therefore  you  have  already  decided  that  for  your- 
self, and  the  Act  does  not  seem  to  me,  as  far  as  regards  the  first 
section,  to  do  you  any  good  at  all. 

Then  the  only  other  point  is  as  to  the  meaning  of  "  shall  not,  of 
itself,  constitute,"  &c.  Now  there  is  a  possible  meaning  to  be 
given  to  the  word  "  itself. '  It  may  mean  this  —  though  I  am  not 
sure  that  it  does  —  that  in  construing  a  contract  which,  before  the 
Act,  by  the  mere  circumstance  of  there  being  a  share  in  the  profits, 
would  have  raised  a  cogent,  though  not  an  irrebuttable,  inference 
that  the  so-called  lender  was  a  partner,  though  he  professed  to 
be  a  lender,  the  mere  fact  of  his  taking  profits  shall  not  alone 
raise  that  inferenca     Well,   if    that  is  the  meaning  —  and  I 
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[*486]  *  think  Mr.  Lindley  attributes  that  meaning  to  it  —  it 
does  not  assist  me  very  much  in  coming  to  a  decision,  for 
of  course  in  this  case  there  are  many  other  circumstances  besides 
participation  in  profits,  as  I  suppose  there  are  always,  or  nearly 
always,  in  these  cases ;  and  in  the  next  place,  as  I  said  before,  I 
must  decide  for  myself  whether  the  parties  are  really  in  the  posi- 
tion of  creditor  and  debtor  before  I  can  apply  the  Act  at  all. 

The  words  are,  **  advance  of  money  by  way  of  loan,*  and  Mr. 
Lindley  *s  note,  3rd  ed.,  p.  46,  is  this :  **  Observe  these  very  impor- 
tant words.  Agreements  are  constantly  framed  with  all  sorts  of 
clauses,  which  together  probably  expose  the  lender  to  the  risks  he 
is  desirous  of  avoiding,  *  —  that  is,  to  the  risk  of  being  a  partner. 
I  do  not  know  why  those  words,  "  of  itself, "  were  put  into  the 
Act,  unless  it  was  supposed  by  the  framer  —  which  is  another 
guess  of  my  own,  and  one  which,  perhaps,  I  ought  not  to  make, 
because  it  is  imputing  to  the  Legislature  a  further  ignorance  of 
law  besides  that  already  imputed  to  them  in  the  Privy  Council 
case  —  that  sharing  profits  would  otherwise  have  created  a  partner- 
ship of  itself.  If  you  take  that  meaning,  then  it  is  an  alteration 
of  the  law;  but  Cox  v.  Hickman,  8  H.  L  C.  268,  decided  that 
that  was  not  so,  and  never  had  been  so,  for  of  course  Cox  v.  Hick- 
man did  not  lay  down  any  new  law  —  the  Lords  say  so  in  their 
speeches  —  and,  consequently,  it  was  not  true  that  at  any  time 
sharing  profits  constituted  a  lender  a  partner,  though  it  was  a 
cogent  test  for  trying  the  question,  and  would  have  been  irrebut- 
table unless  you  could  have  found  some  circumstances  altering  the 
nature  of  the  contract 

That  disposes  of  the  law  of  the  case  as  far  as  I  am  concerned. 
I  now  come  to  the  consideration  of  the  details  of  the  documents, 
which  are  certainly  framed  in  a  very  singular  way.  They  seem 
to  me  to  have  been  purposely  framed  with  a  view  of  giving  the 
whole  benefit  which  partnership  could  give  to  the  contributors, 
and,  if  possible,  something  more  than  they  could  have  obtained  as 
partners. 

The  original  deed  of  partnership  is  dated  the  10th  of  October, 

1868 :  it  is  made  between  Borrett  of  the  one  part,  and  Hagen  of 

the  other.     It  states  that  they  agreed  to  become  partners  "  on  the 

terms  hereinafter  mentioned;'   then  it  states  what  the 

[*  487]  trade  *  should  be,  namely,  the  business  of  a  grease,  pitch, 

and  manure  manufacturer ;  then  the  partnership  is  to  com* 
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mence  on  the  1st  of  July,  1868,  and  is  to  continue  for  the  term  of 
fourteen  years  next  ensuing,  and  to  be  carried  on  in  the  name  of 
Borrett  &  Co. 

The  capital  of  the  partnership  consists  of  £30,000,  and  is  made 
up  as  follows :  the  goodwill  —  that  is,  the  business  already  carried 
on  —  is  to  be  taken  at  the  value  of  £15,000 ;  Borrett  is  to  bring  in 
a  further  sum  of  £1000,  Hagen  a  further  sum  of  £4000,  and  the 
remaining  £10,000  is  to  be  raised  "  by  way  of  loan  "  under  the 
provisions  of  the  Act  (giving  its  full  title),  "  in  sums  of  £500  each 
from  persons  willing  to  advance  the  same  for  the  purpose  of  the 
said  partnership;  and  the  said  capital  shall  be  considered  as 
divided  into  sixty  equal  parts  of  £500  each ;  and  the  said  Charles 
Borrett  shall  be  considered  as  the  owner  of  seventeen  of  such  parts, 
and  the  said  Edward  Hagen  as  the  owner  of  twenty -three  of  such 
parts,  making  together  forty  equal  parts  or  shares  of  £500  each 
held  by  them  in  the  said  business;  and  the  remaining  twenty 
equal  parts  or  shares  shall  be  considered  as  appropriated  to  or  for 
the  benefit  of  the  person  or  persons  so  advancing  money  by  way  of 
loan  as  aforesaid  on  the  proportion  on  which  the  same  shall  be 
advanced  by  them  respectively." 

So  that  the  moment  the  contributors  became  parties  to  this 
deed,  as  I  shall  show  they  were  or  did  become  afterwards,  they 
became  entitled  to  shares  in  the  capital  absolutely.  Then  it  goes 
on,  "  The  capital  of  the  said  business  shall  be  used  and  employed 
in  the  regular  course  of  trade  for  the  benefit  of  the  partnership, 
and  shall  not  be  drawn  out  during  the  continuance  of  such 
partnership.  * 

This  is  a  very  important  clause,  when  you  consider  that  the 
contributors  get  the  benefit — as  I  shall  show  presently  they  do  — 
of  every  covenant  in  the  deed  of  partnership.  The  result,  there- 
fore, is  this,  that  they  became  not  only  entitled  to  the  shares  of 
the  capital,  but  entitled  to  compel  the  ostensible  partners  to  em- 
ploy that  capital  in  the  regular  course  of  trade,  and  might  have 
obtained  an  injunction  to  prevent  their  diverting  it  to  any  other 
purpose.  They  had  therefore,  to  that,  extent,  a  control  over  the 
capital,  namely,  a  control  over  its  employment;  thus  they  were 
not  at  all  in  the  ordinary  position  of  lenders. 

*  The  lender  does  not  become  entitled  to  any  part  of  the  [♦  488] 
assets  of  his  debtor  in  specie,-     He  has  only  a  contract 
which  entitles  him  to  claim  payment  frpm  the  debtor  as  a  personal 
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demand,  but  this  supposed  creditor  becomes  entitled  to  a  portion 
of  the  capital  in  specie,  and  gets  the  right  besides  to  prevent  the 
legal  owners  of  the  property  from  applying  it  to  any  other  than  a 
particular  purpose,  whether  they  desire  to  do  so  or  not  He  ac- 
quires two  rights,  the  right  to  an  aliquot  portion  of  the  capital 
itself,  and  a  right  to  control  the  disposal  of  the  rest  of  the  capital. 

Then  there  is  a  covenant  that  the  partners  shall  conduct  the 
business  during  the  partnership  to  the  best  of  their  ability.  Let 
us  test  the  case  by  that  covenant  The  lender  can  compel  these 
people  against  their  will  to  carry  on  the  business.  I  do  not  mean 
to  say  he  can  actually  make  them  carry  on  the  business,  because 
that  is  a  covenant  which  a  Court  of  equity  always  declines  to 
enforce,  but  he  could  have  an  action  for  damages  against  them  for 
breach  of  the  covenant,  and  at  all  events  he  gets  the  benefit  of 
that  contract  They  must  carry  on  the  business,  as  I  shall  show 
presently,  for  his  benefit,  because  they  have  contracted  to  do  sa 

Then  the  7th  clause  is  that  proper  books  of  account  and  other 
books  shall  be  kept  in  the  usual  way.  Then  there  is  a  provision 
that  the  partners  shall  not  sell,  lend,  or  borrow  without  mutual 
consent ;  then  that  they  shall  not  allow  the  assets  to  be  taken  in 
execution ;  and  then  that  neither  partner  shall  take  any  servants 
without  the  consent  of  the  other.  Then  there  is  a  provision  as  to 
outgoings;  then  a  provision  for  one  of  the  ostensible  partners 
drawing  out  certain  sums  for  maintenance.  Then,  that  on  the  1st 
of  July  in  every  year  a  general  account  shall  be  taken,  and  a  gen- 
eral valuation  made  in  the  usual  way,  and  put  into  a  book.  Then 
the  14th  clause  is  this,  which  is  very  important : —  [His  Lordship 
read  it] 

The  moment  the  contributors  got  the  benefit  of  this  they  were 
clearly  entitled  to  a  share  of  the  profits  as  profits.  Nothing  can 
be  plainer  than  the  terms  of  the  provision,  and  it  shows  the  inten- 
tion of  the  parties. 

Then  the  15th  clause  is  this:  — [His  Lordship  read  it]    Then 

there  is  a  provision  to  this  eflTect,  that  if  either  of  the  partners 

becomes  bankrupt  the  other  shall  have  liberty  to  dissolve, 

[♦  489]  and  ♦  then  the  property  shall  become  the  property  of  the 

non-bankrupt  partner  upon  his  paying  the  value  of  the 

bankrupt  partner's  share  to  his  assignees. 

Then  there  is  a  provision  for  the  widow  or  children  of  the  part- 
ners ;  then  a  provision  in  the  event  of  the  death  of  either  partner, 
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which  I  do  not  think  it  necessary  to  read,  and  some  other  pro- 
visions as  regards  death,  which  precede  the  last  clause,  which  is 
the  usual  arbitration  clause.     That  is  the  partnership  deed. 

Now  we  come  to  the  other  deeds,  which  for  this  purpose  I  treat 
as  deeds  of  even  date,  l^hey  are  not  exactly  of  even  date,  but  they 
are  nearly  contemporaneous.  The  partnership  dates  from  the  10th 
of  October,  1868.  The  arrangement  made  with  Messrs.  Driver 
was  made  somewhere  about  the  same  time,  and  was  made  by  a 
document  which  was  never  executed.  It  was  a  draft  of  an  inden- 
ture dated  the  day  of  October,  1868.  I  may  say,  in  passing, 
that  the  other  deeds,  those  executed  by  Bannatyne  &  Pye,  are 
about  the  same  date  —  one  being  dated  the  28th  of  October,  1868, 
and  the  other  the  7th  of  November,  1868  —  and  are  in  the  same 
terms,  and  I  will  take  them  as  having  been  executed  shortly  after 
the  partnership. 

Messrs.  Driver's  document  recites  the  partnership  deed;  it 
recites  some  of  the  provisions  that  I  have  read ;  and  then  it  goes 
on :  *"  Whereas  the  said  Bolles  Driver  and  Samuel  Neale  Driver 
have  agreed  to  advance  by  way  of  loan  to  the  said  C.  Borrett  and 
R  Hagen,  under  the  provisions  of  an  Act  of  Parliament  passed  in 
the  28th  and  29th  years  of  Her  present  Majesty,  c.  86,  entitled, 
'An  Act  to  amend  the  Law  of  Partnership,*  the  sum  of  £2500,  to 
enable  them  the  said  C.  Borrett  and  R  Hagen  to  carry  on  the  said 
trade  or  business  for  the  term  and  under  and  subject  to  the  stipu- 
lations and  conditions  hereinafter  mentioned,  expressed,  and  de- 
clared concerning  the  same. '  Then  it  is  witnessed,  **  That  in 
consideration  of  the  sum  of  £2500,  **  &c.,  the  said  Borrett  and 
Hagen  first  of  all  covenant  that  they,  Borrett  and  Hagen,  ^  will 
within  six  calendar  months  after  the  1st  of  July,  1882,  or  within 
six  calendar  months  after  the  sooner  determination  of  the  said 
partnership,  pay  unto  the  said  Solles  Driver  and  Samuel  Neale 
Driver,  their  executors,  administrators,  or  assigns,  the  sum  of 
£2500." 

That  is  a  very  remarkable  thing  for  a  loan.  It  is  a  loan 
during  *  the  continuance  of  the  partnership.  It  is  to  be  [*  490] 
paid  within  six  calendar  months  after  its  natural  expira- 
tion, or  within  six  months  after  any  other  expiration  of  the  part- 
nership. Therefore,  although  they  call  it  a  **  loan,"  and  although 
I  agree  that,  standing  alone,  the  fact  of  the  duration  of  the  loan 
being  the  duration  of  the  partnership  might  not  of  itself  be  con- 
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elusive,  it  all  tends  in  the  same  way  to  show  that  this  was  really 
intended  as  an  advance  of  capital  to  the  partnership  business, 
made  for  the  purpose  of  carrying  it  on,  and  not  as  an  ordinary 
loan. 

The  next  clause  —  and  this  is  very  important  —  is:  "  That  the 
said  C.  Borrett  and  K  Hagen,  their  respective  executors  and 
administrators,  shall  in  all  things  conform  to,  fulfil,  and  observe 
the  covenants,  clauses,  and  agreements  contained  in  the  said  re- 
cited deed  of  partnership  of  the  10th  day  of  October,  1868,  and 
such  deed  of  partnership  shall  at  all  times  be  open  to  the  inspec- 
tion of  the  said  Eolles  Driver  and  Samuel  Neal  Driver,  their  ex- 
ecutors or  administrators,  at  the  ofBce  where  the  said  business 
shall  be  carried  on.  *  That  imports  the  whole  of  the  provisions 
of  the  prior  deed  into  this  deed,  and  makes  Borrett  and  Hagen 
covenant  to  observe  them,  thus  giving  to  the  Drivers  those  rights 
both  with  respect  to  capital  and  profits  which  I  have  already  ad- 
verted to. 

Then  the  next  clause  provides  that  Borrett  and  Hagen  will, 
during  the  continuance  of  the  loan  —  that  is,  during  the  mainte- 
nance of  the  partnership  —  make  out  accounts,  and  once  a  year,  on 
the  1st  of  October,  pay  Messrs.  Driver,  on  accoimt  of  profits,  a 
sum  equivalent  to  five  sixtieth  parts  of  the  profits  for  the  year 
preceding  the  Ist  of  July  then  last  past  Some  argument  was 
rested  upon  that,  but  nothing  turns  upon  it,  for  this  covenant 
never  actually  came  into  existence.  If  it  had,  I  should  have  held 
that  it  did  not  vary  the  case  in  the  least ;  that  the  prior  clause 
gave  them  a  share  of  proceeds  as  profits  under  the  partnership,  and 
this  only  makes  Borrett  and  Hagen  pay  on  account  of  the  profits  a 
sum  equivalent  to  five  sixtieth  parts,  showing  that  what  they  had 
to  pay  really  was  still  profits.  But  that  clause  never  came  into 
force,  because  there  was  a  proviso  at  the  end  of  it  to  this  effect, 
that  if  the  sum  of  £10,000  was  not  advanced  —  and  it  was  not  — 
then  Borrett  and  Hagen,  or  one  of  them,  would  "  on  the  1st  day  of 

October  in  every  year  during  the  continuance  of  the  said 
[*491]  loan  *pay  to  the  said  Eolles  Driver  and  Samuel  Neale 

Driver,  their  executors,  administrators,  or  assigns,  in  lieu 
of  the  said  five  equal  sixtieth  parts  of  the  said  clear  gains  and 
profits  as  last  aforesaid,  such  a  proportion  of  the  said  clear  gains 
and  profits  as  last  aforesaid  as  the  said  sum  of  £2500  bears  to  the 
whole  capital  for  the  time  being  employed  in  the  same  business. 
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such  capital  being  estimated  in  the  manner  provided  by  the  said 
indenture  of  partnership. " 

So  that  we  have  the  interest  of  the  loan  not  varying  merely 
with  the  profits  of  the  business,  but  varying  in  the  proportion 
which  the  loan,  which  was  part  of  the  capital,  bore  to  the  whole 
capital,  a  circumstance  which  I  think  by  no  means  immaterial  in 
showing  that  it  was  not  a  genuine  loan  in  the  sense  of  creating 
the  relation  of  debtor  and  creditor,  but  that  it  was  indeed  an  ad- 
vance of  part  of  the  capital. 

Then  the  deed  goes  on  with  a  very  remarkable  provision,  "  That 
if  either  the  said  Eolles  Driver  or  Samuel  Neale  Driver  shall  be- 
come bankrupt  or  shall  compound  with  his  creditors,  or  in  case 
any  difference  or  dispute  shall  at  any  time  during  the  said  term  of 
fourteen  years  arise  between  the  said  parties  hereto,  or  their  repre- 
sentatives, and  which  differences  or  disputes  shall  be  considered 
by  arbitration,  as  hereinafter  mentioned,  to  justify  the  determina- 
tion of  the  arrangement  hereby  agreed  upon,  it  shall  be  lawful  for 
the  said  C.  Borrett  and  E.  Hagen,  or  the  survivor  of  them,  or 
their  or  his  executors  and  administrators  at  any  time  hereafter  to 
pay  the  said  sum  of  £2500,  less  any  sum  they  shall  have  been 
overpaid  on  account  of  the  said  business,  to  the  said  Bolles  Driver 
and  Samuel  Neale  Driver,  their  executors,  administrators,  or 
assigns,  together  with  the  share  of  the  said  profits  (if  any)  to 
which  the  said  Eolles  Driver  and  Samuel  Neale  Driver,  their 
executors,  administrators,  or  assigns,  shall  then  have  become  en- 
titled ;  *  and  thereupon  the  agreement  is  to  be  at  an  end. 

Now  that  certainly  is  a  very  astonishing  provision  in  an  ordi- 
nary contract  of  loan.  What  has  the  bankruptcy  of  the  creditor 
got  to  do  with  it  ?  You  pay  the  assignee,  or  trustee,  as  he  is  now 
called.  It  is  a  very  remarkable  thing  that  the  bankruptcy  of  the 
creditor  should  put  an  end  to  the  agreement,  but  you  find  it  by  no 
means  remarkable  if  it  was  intended  that  they  should 
really  be  *  partners.  You  find  a  similar  provision  in  the  [♦  492] 
actual  partnership  deed.  Without  attaching  too  much 
weight  to  this,  I  think  it  is  very  material. 

Then  there  is  another  remarkable  clause :  "  Within  six  calendar 
months  after  the  expiration  or  sooner  determination  of  the  part- 
nership, a  final  settlement  of  the  accounts  of  the  partnership  shall 
be  forthwith  made  in  writing  by  the  said  C.  Borrett  and  E.  Hagen, 
their  executors  or  administrators,  concerning  all  the  stock-in- 
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trade,  plant,  moneys,  credits,  and  effects  then  due  or  belonging  to 
the  said  partnership  estate,  and  also  of  all  debts  and  sums  of 
money  (if  any)  due  or  owing  from,  and  of  all  liabilities  of  the 
same,  and  a  just  valuation  shall  be  made  of  all  the  particulars 
included  in  such  account  which  shall  require  and  are  capable  of 
valuation,  and  immediately  after  such  last-mentioned  account 
shall  have  been  so  taken  and  settled,  the  said  C.  Borrett  and  £. 
Hagen  shall  forthwith  pay  thereout  to  the  said  BoUes  Driver  and 
Samuel  Neale  Driver,  their  executors,  administrators,  or  assigns, 
the  sum  of  £2500.  *  So  that  the  covenant  is  in  accordance  with 
the  partnership  deed  to  pay  the  £2500  out  of  the  assets  and  debts 
due  to  the  partnership.  I  know  there  is  another  covenant  to  pay 
Messrs.  Driver  which  is  personal,  but  there  stands  a  covenant  to 
pay  out  of  the  assets. 

Then  there  is  a  provision  for  payment  to  the  Drivers  of  "  five 
equal  sixtieth  parts  or  shares  of  all  the  net  profits  of  the  said  busi- 
ness. *  That  gives  them  all  the  surplus  profits  that  they  have  not 
yet  received,  including  the  proportion  of  the  capital  they  are  en- 
titled to. 

Then  there  is  the  proviso  that  they  shall  refund.  It  is  very 
oddly  worded,  but  it  is  agreed  on  all  hands  that  it  means  this, 
that  if,  at  the  end  of  the  partnership  period,  the  amount  already 
paid  to  the  Drivers  for  profits  shall  exceed  the  total  profits  made 
in  the  business,  they  shall  refund  the  excess  not  exceeding  the 
£2500.  I  have  rather  given  the  effect  than  the  words,  because 
the  words  are  somewhat  ambiguous ;  but  it  is  admitted  that  that 
must  be  the  meaning,  or,  in  other  words,  that  the  lender,  having 
received  profit  for  interest,  if  the  business  afterwards  makes  a 
loss,  would  have  to  pay  back,  subject  to  the  limit  that  he  is  never 
to  be  called  upon  to  pay  more  than  he  has  received,  and, 
[♦  493]  ♦  subject  also  to  this,  that  he  is  never  to  be  called  upon  to 
pay  more  than  the  total  amount  of  his  so-called  loan.  It 
is  certainly  a  wonderful  provision,  if  it  is  a  bond  fide  loan,  and 
not  a  mere  colourable  transaction  to  get  a  share  of  the  profits  with- 
out being  liable  to  losses.  Did  ever  any  one  hear  of  anybody 
lending  his  money  on  such  terms,  or  of  the  notion  that,  after  hav- 
ing received  the  profits  in  lieu  of  interest,  he  is  to  pay  back  the 
whole  of  them,  it  may  be,  because  subsequently  the  business, 
conducted  not  for  him,  but  for  other  people,  who  are  really  his 
debtors,  shall  have  given  rise  to  losses  ?    It  appears  to  me  that  if 
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you  want  to  prove  that  the  business  was  conducted  for  him,  this 
is  cogent  evidence  of  it  It  was  not  conducted  entirely  for  the 
benefit  of  the  persons  who  were  merely  debtors  and  who  stood  in 
that  relation  to  the  supposed  creditor. 

Then  there  is  an  arbitration  clause,  which  is  very  usual  in  part- 
nership articles,  but  not  a  very  usual  one  in  a  mere  loan  deed. 

These  are  the  documents  on  which  I  am  called  upon  to  decide, 
and  I  must  say  that  I  have  come  to  a  clear  conclusion  that  this  is 
not  a  transaction  of  loan  within  the  meaning  of  the  Act  of  Parlia- 
ment; that  the  true  relation  of  the  parties  towards  one  another 
was  that  of  dormant  and  active  partners,  and  not  of  mere  creditors 
and  debtors ;  that  in  this  case  I  need  not  rely  on  one  provision  or 
on  two  provisions,  but  on  the  whole  character  of  the  transaction 
from  beginning  to  end.  It  is  an  elaborate  device,  an  ingenious 
contrivance,  for  giving  these  contributors  the  whole  of  the  advan- 
tages of  the  partnership,  without  subjecting  them,  as  they  thought, 
to  any  of  the  liabilities.  I  think  the  device  fails ;  and  that,  look- 
ing at  the  law  as  it  stands,  I  must  hold  that  they  are  partners, 
and  liable  to  the  consequences  of  being  partners,  and  to  the  whole 
of  the  engagements  of  the  partnership,  and  consequently  liable  for 
the  whole  of  its  debts. 

The  plaintiff  is,  therefore,  entitled  to  a  judgment  on  these  bills. 

Ex  parte  Tennant.    In  re  Howard. 

6  Ch.  D.  303-317  (b.  c.  37  L.  T.  284 ;  25  W.  R.  854). 

Partnership.  ^  Participation  in  Profits.  ^Interest  in  Profits  by  Way    [3031 
of  Security.  —  Intention. 

A  father,  whose  son  was  about  to  become  a  member  of  Lloyd's,  and  to  com- 
mence the  business  of  an  underwriter,  became  security  for  him,  in  compliance 
with  the  niles  of  Lloyd's,  to  the  amount  of  £10,000.  The  son  executed  a  writ- 
ten agreement,  which  contained  a  recital  of  the  security  given  by  the  father,  and 
by  which  the  son  covenanted  with  the  father  (inter  alia)  that  S.,  and  no  other 
person,  should  underwi-ite  at  Lloyd's  in  the  name  of  the  son ;  that  S.  should  be 
paid  £200  a  year  and  one- fifth  of  the  net  profits  of  underwriting;  that  the 
father  should  be  at  liberty  to  withdraw  the  whole  of  his  security  on  notice  being 
given  to  the  son  and  other  necessary  parties,  and  immediately  after  such  notice 
S.  should  cease  to  underwrite  for  the  son  or  in  his  name ;  and  that  half  the  net 
profits  of  underwriting,  deducting  the  share  of  S.,  should,  together  with  £26  per 
annum,  be  considered  as  owing  and  should  be  paid  to  the  father  by  the  son. 
The  business  was  carried  on  in  the  son's  name  alone,  the  creditors  not  knowing 
that  the  father  was  in  any  way  connected  with  it :  — 
VOL.  XIX.  —  25 
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SMf  that  no  partnerBhip  was  eonstituted  between  the  father  aiid  boq. 

Participation  in  profits  is  not  conclusive  evidence  of  the  existence  of  a  part- 
nership. It  is  very  cogent  evidence,  and,  if  it  stands  alone,  may  be  conclusive 
evidence  of  a  partnership.  But  the  effect  of  participation  in  profits  may  be 
outweighed  by  other  circumstances. 

This  was  an  appeal  from  a  decision  of  Mr.  Begistrar  Murray, 
sitting  as  Chief  Judge  in  Bankruptcy. 

In  September,  1871,  Charles  William  Howard,  who  had  pre- 
viously been  an  officer  in  the  army,  was  desirous  of  becoming  a 
member  of  Lloyd's  and  of  commencing  business  as  an  under- 
writer. For  this  purpose  it  was  necessary,  according  to  the  rules 
of  Lloyd's  that  he  should  find  security  for  the  payment  of  any 
losses  which  might  be  incurred  in  the  business.  His  father,  Mr. 
Charles  Howard,  agreed  to  find  the  security  for  him,  and  to  do  this 
he  transferred  into  the  joint  names  of  himself,  his  son,  and  Mr. 
C.  B.  Stephenson,  secretary  of  Lloyd's  £5000  Scinde  Bailway 
Stock,  and  executed  a  deposit  bond  to  secure  all  underwriting 
losses  incurred  in  the  son's  business,  which  losses  were,  if 
[*  304]  not  otherwise  paid,  to  be  *  raised  and  paid  by  means  of  a 
sale  of  a  sufficient  part  of  the  railway  stock,  the  remainder 
of  which,  after  satisfaction  of  those  losses  was  to  be  retransferred 
to  him  upon  his  ceasing  to  be  security  for  his  son.  He  also,  by 
way  of  further  security,  signed  a  guarantee  bond  for  £5000  to  the 
secretary  of  Lloyd's  to  secure  the  payment  of  the  son's  underwrit- 
ing losses  beyond  the  value  of  the  railway  stock.  The  son  was 
accordingly  admitted  a  member  of  Lloyd's  in  September,  1871,  and 
commenced  the  underwriting  business,  which  was  carried  on  in  his 
name  alone.  On  the  4th  of  January,  1872,  an  agreement  in  writ- 
ing was  entered  into  between  the  father  and  the  son.  It  contained 
a  recital  that  the  father  had  become  security  for  the  son  by  de- 
positing £5000  East  India  Railway  Stock  in  the  names  of  himself, 
the  son,  and  C.  B.  Stephenson,  as  well  as  by  a  further  bond  of 
£5000,  in  order  to  enable  the  son  to  become  an  underwriter  at 
Lloyd's,  and  had  also  borrowed  the  sum  of  £200  at  interest  to  be 
placed  to  the  account  of  the  son  at  the  Imperial  Bank  (the  receipt 
of  which  sum  of  £200  the  son  did  thereby  acknowledge),  and  it 
was  thereby  witnessed  that  in  consideration  of  the  premises  the 
son  did  thereby^  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenant  with  the  father,  his  executors  and  administrator^ 
in  the  manner  following :  — 
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"(1.)  Mr.  S.  H.  Hewitt  and  noue  other  shall  underwrite  at 
Lloyd's  in  the  name  of  the  said  C.  W.  Howard. 

"  (2.)  The  said  S,  H,  Hewitt  shall  be  paid  the  sum  of  £200  a 
year  by  quarterly  instalments,  together  with  one  fifth  part  of  the 
net  profits  of  underwriting. 

"  (3.)  The  said  Charles  Howard  shall  be  at  liberty  to  withdraw 
the  whole  of  the  aforesaid  security  on  notice  being  given  by  him  or 
his  agent  to  the  said  C.  W.  Howard  and  other  necessary  parties ; 
and  immediately  after  such  notice  the  said  S.  H.  Hewitt  shall  cease 
to  underwrite  for  the  said  C.  W.  Howard,  or  in  his  name;  and  the 
said  C.  W.  Howard  will,  when  permitted  so  to  do  by  the  rules  of 
Lloyd's,  immediately  retransfer  the  said  £5000  East  India  Bailway 
Stock,  or  the  portions  of  it  which  may  remain,  into  the  name  of  the 
said  G.  Howard,  or  his  assigns,  and  the  bond  of  the  said  C.  Howard 
for  the  sum  of  £5000  as  aforesaid  shall  be  cancelled. 

"(4.)   The  said  C.  W.  Howard  shall  not  until  all  his 
just  debts  *  are  paid  expend  a  greater  sum  than  £200  per  [*  305] 
annum  on  his  living  and  other  personal  expenses. 

"(5.)  One  half  of  the  whole  of  the  said  net  profits  of  under- 
writing, deducting  therefrom  the  share  of  the  said  S.  H.  Hewitt, 
shall,  together  with  the  sum  of  £25  per  annum,  be  considered  as 
owing  and  shall  be  paid  to  the  said  C.  Howard,  or  his  agent  or 
assigns,  by  the  said  C.  W.  Howard. 

"  (6.)  The  said  C.  W.  Howard  shall  not  pay  or  become  answer- 
able for  the  debt  or  debts  of  any  one,  nor  give  or  otherwise  alienate, 
nor  lend  or  put  out  at  interest,  or  speculate  with  any  sum  of 
money  which  he  may  possess  or  be  entitled  to,  unless  and  until  all 
his  just  debts  are  paid. 

"  (7.)  The  said  C.  W.  Howard  shall,  when  required  by  the  said 
C.  Howard  or  his  agent,  immediately  repay  to  the  said  C.  Howard 
the  sum  of  £200  and  interest  thereon. 

"  (8.)  Tlie  said  C.  W.  Howard  shall  keep  his  account  as  under- 
writer at  the  said  bank,  distinct  from  his  account  as  broker,  and 
his  said  account  as  underwriter  shall  on  demand  be  liable  to  in- 
spection by  the  said  C.  Howard  or  his  agent,  and  a  copy  of  the  said 
account  duly  forwarded  by  the  said  C.  W.  Howard. 

"  (9.)  The  said  underwriting  account  shall  not  be  touched  by 
the  said  C.  Howard  or  the  said  C.  W.  Howard,  but  when  such 
account  shall  exceed  £500,  and  not  before,  the  said  C.  W.  Howard 
may^  on  consent  given  by  the  said  G.  Howard  or  his  agent,  with- 
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draw  such  a  sum  of  money  from  the  said  account  as  may  be  agreed 
upon  for  himself,  and  shall  at  the  same  time  withdraw  an  equal 
sum  and  pay  the  same  to  the  said  C.  Howard  in  his  account." 

Though  this  agreement  was  expressed  to  be  made  between  the 
father  and  the  son,  it  contained  no  covenant  on  the  part  of  the 
father,  and  was  executed  by  the  son  alone. 

The  underwriting  business  was  carried  on  in  the  name  of  the  son 
alone,  the  creditors  not  knowing  anything  of  the  father's  connec- 
tion with  it,  except  the  fact  that  he  had  become  surety  for  the  son. 
The  father  received  the  dividends  of  the  railway  stock,  or  of  such 
part  of  it  as  was  not  required  for  the  payment  of  losses  incurred  in 
the  business.  The  son  carried  on  also  in  his  own  name  two  other 
businesses  :  the  one  that  of  an  insurance  broker,  the  other 
[*  306]  *  that  of  a  carrier.  The  father  had  no  connection  with 
either  of  those  businesses.  In  February,  1876,  the  son 
filed  a  liquidation  petition,  and  was  afterwards  adjudicated  a 
bankrupt.  The  father  claimed  to  be  entitled,  as  a  partner  in  an 
underwriting  business,  to  collect  the  assets  of  that  business,  and 
to  apply  them  in  discharging  its  debts.  The  trustee  in  the  bank- 
ruptcy, on  the  other  hand,  claimed  a  right  to  receive  those  assets, 
and  to  apply  them  as  part  of  the  estate  of  the  bankrupt  in  paying 
all  his  creditors  pari  passu. 

The  Registrar  held  that  the  father  was  a  partner  in  the  under- 
writing business,  and  was  therefore  entitled  to  that  wliich  he 
claimed.     The  trustee  appealed. 

Benjamin,  Q.  C,  and  Romer,  for  the  trustee :  — 

The  agreement  of  January,  1872,  did  not  constitute  a  partner- 
ship; the  object  was  only  to  indemnify  the  father  against  the 
security  which  he  had  given  for  the  son.  The  father  had  no  right 
to  a  share  of  the  profits  qu6L  profits ;  it  was  to  be  considered  as 
*' owing"  to  him.  The  language  is  applicable  to  the  relation  of 
debtor  and  creditor,  not  to  that  of  partners.  One  partner  does  not 
"  owe  "  to  the  other  his  share  in  the  profits  of  the  firm ;  it  is  a 
debt  from  the  firm.  The  son  was  dominus  of  the  whole  business 
which  was  carried  on  in  his  name  alone.  Bramwell,  B.,  in  Holme 
V.  Hammond,  L.  R.  7  Ex.  218,  230,  adopts  with  approval  the  ex- 
planation of  the  effect  of  Cox  v.  Hickman,  8  H.  L.  C.  268,  given  by 
O'Brien,  J.,  in  Shaw  v.  Gait,  16  Ir.  C.  L.  Rep.  357,  375,  "  that  a 
partnership,  even  as  to  third  parties,  is  not  constituted  by  the 
mere  fact  of  two  or  more  persons  participating  or  being  interested 
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in  the  net  profits  of  a  business ;  but  that  the  existence  of  such 
partnership  implies  also  the  existence  of  such  a  relation  between 
those  persons  as  that  each  of  them  is  a  principal  and  each  an 
agent  for  the  others."  In  the  present  case  it  is  impossible  to  say 
that  the  father  was  the  agent  of  the  son  in  the  business.  The 
judgment  of  Lord  Cranworth  in  Cox  v.  Etckman,  8  H.  L.  C.  304, 
306,  shows  that  this  is  a  correct  statement  of  the  principle.  The 
judgment  of  Lord  Blackburn  in  Bullen  v.  Sharp,  L.  E.  1 
C.  P.  86, 112,  a  case  very  like  the  ♦  present,  confirms  this  [•307] 
view.  One  partner  certainly  cannot  owe  the  other  his 
share  of  the  profits ;  it  belongs  to  him  already. 

[Cotton,  L.  J.  —  You  would  say  that  the  clause  in  this  agree- 
ment, which  deals  with  the  father's  share  of  profits,  originates  his 
interest  in  them,  and  does  not  merely  define  the  quantum  of  in- 
terest already  belonging  to  him  as  a  partner.] 

The  question  whether  the  relation  of  partnership  exists  must 
depend  on  the  real  intention  and  contract  of  the  parties,  the  right 
to  participate  in  profits  being  a  strong  test :  Mollwo,  March  &  Co. 
V.  Court  of  Wards,  L.  R  4  P.  C.  419.  There  a  firm  of  British 
merchants  at  Calcutta,  in  consideration  of  moneys  advanced  and  to 
be  advanced  to  them  by  a  Hindoo  Eajah,  agreed  to  carry  on  the 
business  subject  to  his  control  in  several  particulars,  and  that  he 
should  receive  a  commission  of  20  per  cent  on  the  profits  of  the 
firm  until  the  debt  due  to  him  should  be  paid  off,  with  12  per 
cent  interest  on  cash  advances,  and  it  was  held  that  he  was  not  a 
partner.  The  intention  of  the  parties  and  all  the  surrounding 
circumstances  must  be  looked  at.  Boss  v.  Parkyns,  L.  B.  20  Eq. 
331 ;  Fooley  v.  Driver,  5  CL  D.  458.  Applying  these  principles 
to  the  present  case,  it  is  clear  that  the  father  was  only  taking  a 
security,  and  that  no  partnership  was  constituted.  In  Pooley  v. 
Driver,  the  Master  of  the  Bolls  held  that  the  parties  meant  to 
be  de  facto  partners,  but  to  escape  the  liabilities  of  partners.  There 
is  no  pretence  for  coming  to  that  conclusion  in  the  present  case. 

De  Gex,  Q.  C.,and  C.  H.  Turner,  for  the  father:  — 

The  test  is  this :  Is  there  a  simple  participation  in  profits  and 
nothing  more  ?  If  that  is  all,  a  partnership  is  constituted.  That 
is  so  here.  In  Cox  v.  Hickman,  8  H.  Ti.  C.  268,  there  was  in  efiect 
a  mortgage  of  the  business  to  the  creditors  of  the  persons  who  had 
been  carrying  it  on.  Waugh  v.  Carver,  2  H.  Bl.  235  (14  R  R  845), 
has  never  been  overruled.     In  all  the  other  cases  relied  upon  by 
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the  appellant,  the  participation  in  profits  was  not  pure  and  simple ; 
it  was  by  way  of  security  for  a  debt.    Another  way  of  putting  the 

test  is  this :  Is  the  business  carried  on  on  behalf  of  the  al- 
[*  308]  leged  partner  ?    If  so,  the  allegation  ♦  is  proved.    This  is  the 

way  Lord  Wenslbydale  expressed  it  in  Cox  v.  Hickman, 
8  H.  L.  C.  312,  313.  Interference  in  the  management  of  the  busi- 
ness is  not  necessary ;  a  dormant  partner  never  interferes.  In  the 
present  case  neither  father  nor  son  controlled  the  business ;  it  was 
managed  by  an  agent  for  them  both.  It  was  no  more  the  business 
of  the  one  than  of  the  other.  In  Mollwo,  March  &  Co.  v.  Court  of 
Wards,  L  E.  4  P.  C.  419,  the  Rajah  was  only  a  mortgagee.  The 
judgment  of  the  Privy  Council  was  founded  on  the  fact  that  he  had 
no  interest  in  the  profits  qud  profits.  The  court  relied  on  the  dis- 
tinction stated  by  Lord  Eldon  in  Ex  parte  Hamper,  17  Vee.  403, 412 
(11  B.  R  115).  In  Cox  V.  Hickman  there  was  a  trust  of  the  profits. 
Lord  Blackburn's  judgment  in  Bullen  v.  Sharp  is  clearly  in  our 
favour.  He  says  (L.  R  1  C.  P.  112) :  "The  true  question  is,  as 
stated  by  Lord  Cranworth,  whether  the  trade  is  carried  on  on 
behalf  of  the  person  sought  to  be  charged  as  a  partner,  the  partici* 
pation  in  the  profits  being  a  most  important  element  in  determin- 
ing that  question,  but  not  being  in  itself  decisive  ;  the  test  being, 
in  the  language  of  Lord  Wenslbydale,  whether  it  is  such  a  partici- 
pation of  profits  as  to  constitute  the  relation  of  principal  and  i^ent 
between  the  person  taking  the  profits  and  those  Actually  carrying 
on  the  business."  In  the  present  case  there  is  a  simple  agreement 
to  share  in  the  net  profits ;  that  necessarily  implies  a  liability  to 
share  in  the  losses.  The  law  is  clearly  explained  by  the  Master 
OF  THE  EoLLS  in  Poohy  v.  Driver.  He  says  (5  Ch.  D.  474) :  "  If 
we  find  an  association  of  two  or  more  persons  formed  for  the  pur- 
pose of  carrying  on  in  the  first  instance,  or  of  continuing  to  carry 
on  business,  and  we  find  that  those  persons  share  between  them 
generally  the  profits  of  that  business,  as  I  understand  the  law  of 
the  case  as  laid  down  by  the  highest  authority,  those  persons  are 
to  be  treated  as  partners  in  that  business,  unless  there  are  surround- 
ing circumstances  to  show  that  they  are  not  really  partners." 
And  he  further  says  (5  Ch.  D.  476)  that  "the  participating  in  the 
profits  is  suflScient  f  roof  of  partnership  if  there  is  nothing  to  get 
rid  of  it."  Here  the  business  was  really  to  be  carried  on  on  behalf 
of  the  father,  that  is,  he  was  a  partner.  In  every  case  of  a  dor- 
mant partner  the  partner  who  actually  receives  the  profits  pays 
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over  to  *  the  other,  not  a  share  of  the  particular  moneys  [*  309] 
which  he  receives,  but  an  equivalent*     In  Pooley  v.  Driver, 
5  Ch.  D.  474,  the  stipulation  was  onlj  for  a  sum  equivalent  to 
five-sixths  of  the  profits. 

They  referred  also  to  In  reRovXardA  Crankahaw^L.  E.  1.  Ch.421 ; 
Brett  V.  Beekmth,  26  L.  J.  Ch.  130,  3  Jur.  (K  S.)  31  (p.  313,  arUe); 
In  re  Childe,  L.  E.  9  Ch.  508. 

James,  L.  J. :  — 

I  am  of  opinion  that  the  order  of  the  Registrar  must  be  dis- 
charged. There  was  no  partnership  intended.  I  think  it  quite 
clear  that  no  one  can  read  this  deed  without  seeing  that  it  was 
never  intended  between  the  parties  themselves  that  there  should 
be  a  partnership  created  with  the  liabilities  of  a  partner ;  and  I 
think  that  no  partnership  was  created  by  force  of  law  contrary  to 
the  intent  and  meaning  of  the  parties.  There  is  no  doubt  that  the 
general  law  has  been  laid  down  that  participation  in  profits  is  very 
cogent  evidence  (I  think  some  of  the  learned  Judges  have  said  it 
is  almost  conclusive  evidence)  of  participation  in  and  a  right  to 
that  thing  out  of  which  the  profits  are  derived.  At  the  same  time 
that  evidence  is  capable  of  being  controlled  by  the  surrounding 
circumstances.  The  surrounding  circumstances  in  the  present  case 
seem  to  me  entirely  to  control  it,  and  to  show  that  there  was  no 
partnership  intended,  tod  no  partnership  created.  It  is  necessary 
to  consider  the  provisions  of  the  agreement  It  is  an  unilateral 
agreement.  It  is  executed  by  the  son  alone,  and  he  enters  into 
certain  covenants  with  his  father.  It  recites  that  the  son  had 
become  an  underwriter.  Now,  nobody  can  carry  on  the  business 
of  an  underwriter  without  being  a  member  of  "  Lloyd's,"  and  in  order 
that  he  might  become  such  underwriter,  the  father  had,  in  compli- 
ance with  the  requirements  of  that  association,  deposited  a  sum  of 
j£6000  stock,  and  had  entered  into  a  bond  for  £5000  as  surety 
for  the  son.  Then  the  son  enters  into  certain  covenants  for  the 
protection  of  the  father,  his  surety.  Amongst  those  covenants 
is  one  that  Hewitt  alone  shall  underwrite  at  Lloyd's  in  the  name 
of  the  son.  That  was  a  covenant  for  the  breach  of  which  of  course 
the  son  would  have  been  liable  in  damages,  but  there  was 
nothing  in  it  that  would  have  entitled  *  the  father  to  file  a  [*  310] 
bill  to  restrain  the  son  from  underwriting  in  his  own  name. 
If  the  father  was  dissatisfied  with  the  son  with  regard  to  the 


392  PABTNERSHIP. 


Va  5.  —  Sz  parte  Ttamant    In  re  Howaid,  6  Oh.  D.  SIO,  Sll. 

business,  or  for  any  other  reason,  he  was  at  liberty  to  withdraw 
the  whole  of  the  security  he  had  given  on  notice  to  the  son 
and  other  necessary  parties.  This  was  in  substance  the  arrange- 
ment. The  father  said,  "  I  will  deposit  the  required  amount,  but 
you  shall  employ  as  agent  a  man  whom  I  think  a  trustworthy  per- 
son. I  am  to  be  at  liberty  at  any  moment  I  please  to  withdraw  the 
whole  amount  I  have  deposited  as  security,  and  to  give  notice  to 
withdraw  my  bond  so  as  to  cease  to  be  your  surety."  Then 
comes  the  clause  which  is  said  to  give  an  unqualified  right  of  parti- 
cipation in  the  profits,  and  that  is  perhaps  the  most  material  clause 
in  the  agreement.  It  says,  "  That  one-half  of  the  whole  of  the  net 
profits  of  underwriting,  deducting  therefrom  the  share  of  the  said 
S.  H.  Hewitt,  together  with  the  sum  of  £25  per  annum  "  (that  was 
a  clear  personal  debt)  ''  shall  be  considered  as  owing,  and  shall  be 
paid  to  the  said  Charles  Howard,  or  his  agent  or  assigi||,  by  the 
said  Charles  William  Howard."  Now  if,  instead  of  saying  that  one- 
half  of  the  profits  should  be  paid,  it  had  said,  "  he  shall  pay  a  sum 
equal  to  one-half,"  or  had  employed  any  other  similar  language,  it 
would  have  come  exactly  within  Mollwo,  March  &  Co.  v.  Court  of 
Wards,  L.  R  4  P.  C.  419,  in  which  there  was  a  payment,  not  of 
half,  but  of  25  per  cent  of  the  profits.  I  think  this  clause  is  in 
substance  an  agreement  by  the  son  to  pay  the  father  a  sum  equiva- 
lent to  one-half  the  net  profits,  and  I  test  it  in  this  way.  If  the 
son  had  become  bankrupt  (as  indeed  he  has)  in  respect  of  other 
matters  and  not  in  respect  of  losses  in  the  insurance  business,  and 
the  insurance  business  had  been  very  profitable,  so  that  the  sums 
outstanding  in  the  broker's  hands  would  have  more  than  paid  the 
losses,  and  left  net  profits  to  be  divided,  the  father  could  not  have 
claimed  a  half  of  the  net  profits  as  having  become  his  property  as 
profits,  but  he  would  have  been  driven  to  prove  for  it  in  the  bank- 
ruptcy of  the  son,  who,  under  that  clause,  was  made  his  debtor  for 
the  amount  of  half  the  profits.  That  is  to  say,  the  father  was  not 
entitled  to  have  half  the  profits  in  specie  paid  out  of  the  assets  in 

specie,  but  he  had  a  right  as  creditor  against  the  son  as 
[*  311]  debtor  in  respect  of  the  amount  of  *  half  the  profits  which 

had  been  realised,  in  precisely  the  same  character  and  to 
the  same  extent  as  he  was  entitled  as  a  creditor  to  sue  for  the  £25 
per  annum,  which  beyond  all  question  was  a  sum  wholly  irrespect- 
ive of  profits  or  losses.  Then  it  is  not  immaterial  to  observe  that 
the  father  lent  the  son  £200,  which  the  son  borrowed  for  the  pur- 
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pose  of  enabling  him  to  carry  on  the  business.  If  that  sum  was 
really  partnership  money,  or  was  left  in  the  business  for  the  purpose 
of  the  partnership,  it  would  not  be  a  debt  from  the  son  to  the 
father,  but  it  would  be  a  sum  which  the  father  would  be  entitled 
to  recover  out  of  the  partnership  assets.  But  the  deed  says,  "  The 
said  Charles  William  Howard  shall,  when  required  by  the  said 
Charles  Howard  or  his  agent,  immediately  repay  to  the  said  Charles 
Howard  the  sum  of  £200  and  interest  thereon."  That  is,  the  sum 
which  was  lent  to  the  son  for  the  purpose  of  carrying  on  the  busi- 
ness was  liable  to  be  recalled  by  the  father  at  any  moment,  and 
the  father  was  entitled,  as  I  have  already  said,  at  any  moment  to 
give  notice  to  Lloyd's  to  withdraw  his  suretyship  for  the  son.  It 
seems  to  me  that  the  relation  between  them  was  that  which  it 
purports  to  be  on  the  face  of  the  deed.  The  father  no  doubt  was 
liable  for  the  debts  of  the  son  to  the  extent  of  his  suretyship,  which 
he  had  given  by  means  of  a  special  contract  with  Lloyd's  and  it  was 
in  the  character  of  a  surety,  and  only  in  the  character  of  a  surety, 
that  he  was  receiving  a  certain  control  over  the  business,  and  a 
certain  right  to  participate  in  the  profits,  as  a  remuneration  to  him 
for  having  incurred  that  liability  as  surety  for  the  son. 

It  appears  to  me  from  all  the  surrounding  circumstances  that 
the  whole  intent  and  meaning  of  the  parties,  as  expressed  by  their 
agreement,  was  that  the  father  should  not  be  a  partner  and  should 
not  have  the  rights  of  a  partner ;  that  he  should  have  no  specific 
right  to  interfere  with  the  moneys  in  th^  hands  of  the  brokers,  or 
to  intercept  anything  between  a  broker  and  the  son,  but  that  he 
was  relying  on  the  personal  responsibility  of  the  son  to  pay  that 
which  he  intended  to  have  as  his  reward  for  what  he  had  done,  — 
one-half  of  the  net  profits.  That  being  so,  and  there  being  no 
fraud  upon  the  creditors,  the  father  having  never  held  out  to  the 
creditors  that  he  was  responsible,  and  having  provided  a 
fund  for  the  creditors  *  by  means  of  his  suretyship,  it  [*  312] 
seems  to  me  impossible  to  say  that  the  creditors  were  in 
any  way  prejudiced  or  damnified  by  the  mode  in  which  this  bar- 
gain was  made  between  the  father  and  the  son.  The  fact  is  that 
the  father  is  now  seeking,  contrary  to  his  first  impression  as  to 
what  the  relations  between  them  were,  to  make  out  that  he  was  a 
partner.  I  am  of  opinion  —  and  I  decide  against  him  now  as  I 
should  have  decided  in  his  favour  if  any  creditor  had  attempted  to 
sue  him  for  the  underwriting  account  —  that  he  was  never  any.- 
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thing  more  in  this  matter  than  a  durety  for  the  eon  in  the  manner 
and  to  the  extent  mentioned  in  the  agreement. 

I  am  of  opinion  that  the  declaration  of  the  Begistrat  ought 
to  be  reversed,  and  that  we  should  declare  that  there  was  no 
partnership. 

Baggallay,  L  J.  :  — 

I  am  of  the  same  opinion.     It  is  unnecessary  to  consider  which 
of  the  several  definitions  of  a  partner  which  have  been  referred  to 
is  the  most  accurate.     It  is  sufficient^  I  think,  for  the  purpose  of 
the  present  case,  to  start  with  the  proposition  that  an  agreement 
to  share  in  the  profits  primd  facie  constitutes  a  partnership,  unless 
there  is  something  in  the  contract  taken  as  a  whole  which  mili- 
tates against  that  assumption     It  appears  to  me  that  there  is  in 
this  contract,  taken  as  a  whole,  that  which  militates  against  the 
assumption  of  an  intention  of  creating  a  partnership  or  of  a  part- 
nership having  been  created     Lord  Justice  James  has  pointed  out 
that  this  is  a  unilateral  contract     There  are  covenants  entered 
into  by  the  son  with  his  father,  and  the  reason  why  he  has  en- 
tered into  those  covenants  appears  from  the  recitals  in  the  deed, 
viz. ,  that  the  father  had  become  security  for  the  son  to  the  extent 
of  £10,000  to  the  committee  of  Lloyd's,  in  order  that  the  son 
might  become  a  member  of  Lloyd's,  and  in  addition  to  that  he 
had  also  borrowed  for  the  purposes  of  his  son,  in  order  that  his 
son  might  open  a  banking  account  in  connection  with  his  under- 
writing business,  the  sum  of  £200.     Here  is  a  young  man  com- 
mencing a  new  business,  and  we  find  such  provisions  in  this  deed 
as  we  should  naturally  expect  where  a  father  was  putting  his  son 
forward  in  business  in  this  way,  and  risking  a  large  sum  of  money 
in  order  to  give  the  young  man  a  start      In  the  first 
[*  313]  place,  the  young  man  having  no  *  actual  experience  of  the 
underwriting  business,  it  is  provided  that  the  underwrit- 
ing shall  be  actually  done  (as  we  know  it  is  done  every  day  in  the 
uuderwriting  business)  by  a  clerk  who  has  a  special  knowledge  of 
the  business,  and  of  course  provision  is  made  for  the  payment  of 
the  person  who  has  to  discharge  those  duties.     Tlien  a  power  is 
reserved  to  the  father  at  any  time  to  withdraw  the  security  which 
he  had  given,  subject  of  course  to  the  rules  of  Lloyds'  being  re- 
spected, which  might  possibly  have  the  effect  of  causing  him  to 
lose  a  portion  of  the  money  for  which  he  had  become  security. 
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Then,  passing  over  for  a  moment  the  5th  clause,  which  has  given 
rise  to  so  much  discussion,  we  come  to  other  clauses,  all  of  which 
point  to  the  same  direction,  the  son  is  to  keep  his  underwriting 
account  separate  and  distinct  from  his  account  in  relation  to  other 
business  in  which  he  had  then  embarked  or  was  about  to  embark. 
This  provision  was  to  enable  the  father  to  have  an  opportimity  of 
seeing  the  account  from  time  to  time  for  his  own  protection* 

Then  it  is  suggested  that  the  5th  clause  gives  him  a  share  of  the 
profits.  In  an  indirect  manner  it  does,  no  doubt,  give  him  a 
share  of  the  profits.  But  we  start  with  the  proposition,  that  an 
agreement  to  give  a  share  in  the  profits  does  not  necessarily  con- 
stitute a  partnership,  and  that  jou  must  have  regard  to  the  whole 
terms  of  the  contract  between  the  parties.  Therefore  the  mere 
fact  that  in  an  indirect  way  there  is  an  agreement  to  share  the 
profits  does  not  in  itself  constitute  a  partnership.  Lord  Justice 
James  has  also  pointed  out  that  there  is  not  a  right  to  take  the 
share  of  the  profits  out  of  the  assets  of  the  business,  but  merely  a 
creation  of  a  debt  from  the  son  to  the  father  of  a  Sum  equivalent 
to  one  moiety  of  the  profits  ascertained  in  a  particular  way.  It  is 
made  a  debt  from  the  son  to  the  father  in  exactly  the  same  way  as  the 
£25,  which  really  has  nothing  whatever  to  do  with  a  partnership. 

It  appears  to  me  that  the  view  taken  by  the  Registrar  was  not 
warranted  by  a  full  consideration  of  the  terms  of  the  contract 
His  decision  must  therefore  be  reversed. 

Cotton,  L.  J.  :  — 

I  am  of  the  same  opinion.  It  must  be  remarked  that 
the  *  question  arises  in  rather  a  curious  way.  It  is  not  a  [*  314] 
creditor  who  is  seeking  to  make  the  father  liable  as  a  dor- 
mant partner,  but  it  is  the  father  himself,  for  his  own  benefit, 
who  is  trying  to  make  out  that  he  is  a  partner.  I  am  not  at  all 
satisfied  that,  if  it  appears  from  the  deed  that  the  intention  of  the 
parties  was  that  he  should  not  be  a  partner,  he  is  entitled  to  come 
and  say,  "  I  claim  to  be  a  partner  so  as  to  constitute  a  joint  estate 
for  my  benefit  contrary  to  my  intention  so  far  as  it  could  be  car- 
ried into  effect  according  to  law. '  But  I  do  not  think  it  neces- 
sary to  decide  the  case  upon  that  pointi  because  I  quite  concur 
with  the  Lords  Justices  that  this  arrangement  does  not  constitute 
a  partnership  even  as  to  third  parties. 

I  think  that  if  any  one  were  to  look  at  the  deed  and  read  it 
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carefully  without  reference  to  the  cases  which  have  been  decided 
on  the  question  whether  participation  in  profits  makes  a  partner, 
he  could  not  doubt  that  there  was  no  intention  to  constitute  the 
relation  of  partnership  between  the  father  and  the  son.  There  is 
a  contract  entered  into  by  the  son  alone,  and  a  covenant  by  him 
alone,  in  order  to  provide  that  he  shall  carry  on  his  business  in  a 
reasonable  way,  and  otherwise  conduct  himself  reasonably.  I  call 
it  his  business,  because  the  deed  specially  recognises  the  business 
as  one  which  he  was  to  carry  on,  and  in  which  his  father  was  in- 
terested (I  put  aside  for  the  present  the  question  of  participation 
of  profits)  only  in  this  way,  —  that  he  had  become  by  a  contract 
with  Lloyd's  surety  for  the  son's  liabilities  to  his  creditors. 
Now,  that  being  really  the  obvious  intention  of  the  parties,  con- 
struing the  deed  fairly,  the  share  in  the  profits  was  a  mere  debt 
from  the  son  to  his  father. 

Notwithstanding,  however,  that  that  was  the  intention,  does 
the  law  say,  **  you,  the  father,  are  nevertheless  a  partner  ?  *  I  am 
of  opinion  that  it  does  not  It  is  said  that  the  father  was  liable 
for  losses.  Yes,  liable  for  losses,  it  is  true,  but  not  under  any 
contract  between  him  and  his  son,  nor  under  any  contract  between 
him  and  the  creditors,  unless  you  make  out  in  the  first  instance 
that  he  was  a  partner.  As  between  himself  and  his  son  he  in  no 
way  contracted  that  he  would  bear  a  share  of  the  losses,  but  he 
has  contracted  with  Lloyd's,  as  surety  for  his  son,  that  he  will 
pay,  to  the  extent  of  the  security  which  he  gave,  those 
[*  315]  *  debts,  which,  on  the  very  notion  of  his  giving  security 
for  them,  were  not  his  debts,  but  the  debts  of  his  son. 

And,  beyond  that,  it  is  to  be  remarked  that  by  that  covenant 
the  father  makes  himself  liable  for  the  debts,  not  for  a  share  of 
the  losses,  but  for  the  entirety,  if  the  son  does  not  pay  them. 
This  liability  is  altogether  difi'erent  from  that  of  a  partner,  who, 
of  course,  as  regards  the  partnership  contract,  is  liable  only  for 
his  share  of  the  losses.  The  liability  of  the  father  to  Lloyd's  was 
only  to  arise  if  and  when  the  son  could  not  pay  the  debts. 

Now,  as  to  participation  in  profits,  there  is,  no  doubt,  a  clause 
in  the  agreement  which,  for  the  purpose  of  my  judgment,  I  will 
assume  to  amount  to  a  participation  in  profits.  In  one  sense  it 
is  so.  Waugh  v.  Carver,  2  H.  Bl.  235  (14  R  R  845),  might  pos- 
sibly have  been  relied  upon  as  an  authority  for  saying  that  the 
father  was  a  partner,  but  it  is  impossible  to  say  that  the  rule  laid 
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down  in  that  case  is  now  unqualified  law.  Lord  Blackburn,  in 
Bvllen  V.  Sharp,  L.  E.  1  C.  P.  86,  112,  clearly  refers  to  it  as 
qualified.  And  I  take  it  the  law  is  this,  that  participation  in 
profits  is  not  now  conclusive  evidence  of  the  existence  of  a  part- 
nership, but  it  is  one  of  the  circumstances,  and  a  very  strong  one, 
which  are  to  be  taken  into  consideration  for  the  purpose  of  seeing 
whether  or  not  a  partnership  exists,  that  is  to  say,  whether  there 
was  a  joint  business,  or,  putting  it  in  another  way,  whether  the 
parties  were  carrying  on  the  business  as  principals  and  as  agents 
for  each  other,  — whether  it  is  a  joint  business  or  the  business  of 
one  only.  Now  let  us  see  what  is  said  by  Lord  Blackburn 
(L.  R  1  C.  P.  112) :  "  I  think  that  the  ratio  decidendi  (of  Cox  v. 
Hickman,  8  H.  L.  C.  268)  is  that  the  proposition  laid  down  in 
Waugh  V.  Carver,  viz. ,  that  the  participation  in  the  profits  of  a 
business  does  of  itself,  by  operation  of  law,  constitute  a  partner- 
ship, is  not  a  correct  statement  of  the  law  of  England  *  (it  has  not 
been  overruled,  but  it  is  qualified  certainly),  "  but  that  the  true 
question  is,  as  stated  by  Lord  Cranworth,  whether  the  trade  is 
carried  on  on  behalf  of  the  person  sought  to  be  charged  as  a  part- 
ner, the  participation  in  the  profits  being  a  most  important  ele- 
ment in  determining  that  question,  but  not  being  in  itself  decisive ; 
the  test  being,  in  the  Is^guage  of  Lord  Wensletdale, 
whether  it  is  such  a  participation  of  *  profits  as  to  consti-  [*  316] 
tute  the  relation  of  principal  and  agent  between  the  person 
taking  the  profits  and  those  actually  carrying  on  the  business. " 

Certainly  the  Master  of  the  Eolls  does  not  in  any  way  dis- 
sent from  the  proposition  of  law  so  laid  down,  because  he  quotes 
with  approval  the  authority  of  Mr.  Justice  Lindley,  stating  the 
rule  in  substantially  the  same  way.  The  Master  of  the  Rolls, 
in  PooUy  v.  Driver,  5  Ch.  D.  481  (p.  352,  ante)  says,  "  I  may  cite 
further  from  p.  45  of  the  third  edition  of  Mr.  Lindley 's  book, 
considering  that  learned  gentleman  is  now  a  Judge,  the  conclu- 
sion that  he  comes  to  as  to  the  efifect  of  the  case  of  Cox  v.  Hick- 
man,  8  H.  L  C.  268,  — 'thdX  primdt,  fade  the  relation  of  principal 
and  agent  is  constituted  by  an  agreement  entitling  one  person  to 
share  the  profits  made  by  another  to  an  indefinite  extent;  but  that 
this  inference  is  displaced  if  it  appears  from  the  whole  agreement 
that  no  partnership  or  agency  was  really  intended. '"  So  that  the 
Master  of  the  Eolls,  Mr.  Justice  Lindley,  and  Lord  Blackburn 
all  agree  that  what  you  must  look  at  is  whether  the  relation  of 
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principal  and  agent  existed,  a  participation  in  profits  not  neces*- 
aarily  constituting  a  partnership,  but  being  a  matter  which  is  to 
be  considered,  and  which  may  be  conclusive  if  there  is  nothing 
else  to  prevent  there  being  a  partnership.  Now  the  way  in  which 
the  profit  is  to  be  participated  in  is  really  the  essence  of  the  whole 
matter.  If  the  business  is  carried  on  by  one  man  as  agent  for  an- 
other as  principal*  the  mere  fact  that  he  carries  it  on  for  another 
gives  that  other  whose  agent  he  is  the  right,  from  his  position  of 
principal,  either  to  the  whole  or  to  a  share  of  the  profits.  If 
there  is  a  mere  agent  the  principal  can  of  course  require  the  whole 
of  the  profits,  but  if  the  agent  is  also  interested,  then,  unless  there 
is  any  stipulation  as  to  the  division  of  the  profits,  the  profits  must 
be  divided  equally.  And  if  in  the  present  case  there  was  in  the 
first  instance  a  recognition  of  the  right  of  the  father  to  participate 
in  the  profits,  and  the  5th  clause  of  the  agreement  only  defined  in 
what  proportion  the  profits  should  be  divided,  that  clause  would 
be  very  strong,  and  possibly  conclusive,  evidence  of  the  existence 
of  a  partnership.  If  they  stood  in  the  relation  of  principal  and 
agent  to  one  another,  and  each  could  act  for  the  other,  the 
profits  made  by  the  one  were  profits  made,  not  on  his 
[*  317]  *  behalf,  but  as  the  agent  of  the  other.  But  here  there  is 
no  recognition  at  all  of  a  right  on  the  part  of  the  father  to 
participate  in  profits  independently  of  the  6th  clause  of  the  agree- 
ment It  is  not  that,  considering  the  parties  entitled  indepen- 
dently of  it  to  share  in  the  profits,  that  clause  defines  the 
proportion  of  profits,  but  it  creates  de  novo,  as  not  existing  be- 
fore, a  right  in  the  father  to  call  upon  the  son,  as  his  debtor,  to 
pay  him  a  certain  sum,  —  half  the  profits,  or  a  sum  equal  to  half 
the  profits.  It  does  not  recognise  him  as  being  already  a  partner, 
but  treats  him  as  being  a  person  not  entitled,  but  for  that  clause, 
to  any  participation  in  profits.  It  gives  him  a  right  to  profits  qu& 
debt,  not  as  a  partner,  who,  of  course,  independently  of  any  such 
clause,  would  have  a  right  to  share  in  the  profits  though  it  had 
been  left  undecided  what  his  share  of  the  profits  should  be. 

In  my  opinion,  therefore,  that  clause  giving  the  father  the  right  to 
share  in  the  profits  does  not  establish  that  the  father  was  a  partner. 

There  is  only  one  other  point  I  desire  to  mention,  that  is,  the 
aigument  of  Mr.  De  Gex,  that  if  a  business  is  carried  on  by  one 
person  on  behalf  of  another  there  is  a  partnership.  There  is  a 
fallacy  in  the  words  "  on  behalf.  *     Giving  a  person  a  share  in  the 
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profits  makes  ihe  business  to  be  in  one  sense  carried  on  on  his 
behalf,  that  is,  for  his  benefit,  but  this  is  going  back  to  the  argu- 
ment that  a  participation  in  profits  makes  a  partnership.  That 
very  sentence,  however,  where  Lord  Cranworth,  in  Cox  v.  Rvck- 
man,  8  H.  L.  C.  306,  uses  the  words  **  on  behalf,  *  shows  that  he 
did  not  mean  to  refer  to  a  mere  right  to  share  in  the  profits,  but 
that  he  meant  to  speak  of  the  acting  of  one  partner  for  the  other 
when  one  partner  is  the  agent  of  the  partnership,  and  the  agent, 
therefore,  of  his  copartner.  I  concur  in  the  opinion  of  the  Lords 
Justices  that  the  Begistrar's  order  must  be  reversed. 

ENGLISH  NOTES. 

Cos^  Y.  Hickman  was  much  discussed  and  applied  by  the  majority  of 
Judges  in  the  Exchequer  Chamber  in  BiUlen  y.  Sharp  (1865),  L.  H.  1 
C.  P.  86,  35  lu  J.  C.  P.  105,  U  L.  T.  72,  14  W.  E.  338  (a  case  very 
like  the  principal  case  of  ^x  parte  Tennant,  supra).  The  question  was 
whether  there  was  a  partnership  between  S.  (the  defendant)  and  his  son 
who  had  been  made  a  member  of  Lloyd's  on  a  representation  sanctioned 
by  S.,  that  he  would  provide  £5000  as  a  guarantee,  and  give  his  sou 
further  help  as  required.  Subsequently  the  son  wrote  to  S.  a  letter  by 
which,  in  consideration  of  S.  guaranteeing  him  to  the  extent  of  £5000 
he  agreed  to  pay  S.  during  their  joint  lives  an  annuity  of  £500  to  be 
increased  at  the  end  of  the  first  three  years  to  a  yearly  sum  equal  to 
one-fourth  of  the  average  profits  in  case  that  amount  of  profits  should, 
during  these  years,  exceed  £600.  The  letter  also  contained  a  state- 
ment that  S.  was  in  no  case  to  be  considered  as  a  partuer  with  bis  son 
in  the  business  of  an  underwriter.  In  an  action  brought  after  the 
bankruptcy  of  the  son  by  the  assured  on  a  policy  underwritten  by  the 
son,  in  wbicb  S.  (the  father)  was  charged  as  a  partner ;  it  was  held  by 
the  majority  of  the  Court  of  Exchequer  Chamber,  reversing  the  judg- 
ment of  the  Common  Pleas,  that,  assuming  that  the  arrangements  of 
the  latter  were  real  and  not  colourable,  S.  was  not  liable  as  a  partner 
with  his  son  in  the  underwriting  business. 

The  cases  of  Cox  v.  Hickman  and  Bullen  v.  Sharp  were  again  fol- 
lowed and  applied  by  the  Judicial  Committee  of  the  Privy  Council  in 
Mollwo  V.  CauH  of  Wards  (1872),  L.  E.  4  P.  C  419.  This  was  the 
case  of  an  agreement  for  repayment  of  a  loan  with  interest  by  a  per- 
centage of  profits  in  the  business  of  a  firm  of  merchants;  a  transaction 
which  in  England  would  have  been  covered  by  the  express  statutory 
enactment  of  Bovill's  Act,  infra;  but  to  which,  being  a  case  arising 
in  India,  the  ordinary  presumptions  of  English  law,  as  laid  down  in  the 
of  Cox  y.  Hickman,  were  applied    It  was  held,  that,  the  substan- 
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tial  intention  of  the  transaction  being  security  and  not  partnership,  it 
should  have  effect  accordingly ;  so  that  the  lender,  beyond  losing  the 
amount  of  his  loan,  was  not  involved  in  the  debts  of  the  firm. 

The  principles  of  the  cases  are  further  illustrated  by  the  observations 
of  Lord  Halsbuby  in  Adam  v.  Newhigging  (1888),  No.  13  (p.  486,  post)^ 
13  App.  Cas.  308,  316,  67  L.  J.  Ch.  1066,  69  L.  T.  267,  37  W.  R.  97); 
by  the  judgments  in  Hawksley  v.  Outram  (C.  A.),  1892,  3  Ch.  369  et 
seq.y  62  L.  J.  Ch.  216,  67  L.  T.  804;  and  by  the  following  cases  in  the 
Court  of  Session  in  Scotland :  EagUsham  v.  Orant  (1876),  2  Rettie, 
960  ;  Dunn's  Trustee  v.  Hardy  (1896),  23  Rettie,  619,  626. 

The  Act,  commonly  called  BovUVs  Aety  28  &  29  Vict.,  c.  86  (repealed 
by,  and,  in  effect,  incorporated  in  the  Partnership  Act,  1890),  did  no 
more  than  declare  the  rule  laid  down  in  Cox  v.  Hickman  as  applied 
to  the  circumstances  where  a  share  of  profits  is  received,  (1)  by  way 
of  payment  of  interest,  or  repayment  of  principal  of  a  debt,  (2)  by  way 
of  remuneration  to  a  servant  or  agent,  (3)  by  way  of  annuity  to  a 
widow  or  child  of  a  deceased  partner,  (4)  as  consideration  for  the  sale 
of  a  goodwill. 

The  following  are  the  rules  as  laid  down  in  the  Partnership  Act, 
1890(63&64Vict.,  c.  39):  — 
^'Section  2.     In  determining  whether  a  partnership  does  or  does  not 
exist,  regard  shall  be  had  to  the  following  rules : 

"(1)  Joint  tenancy,  tenancy  in  common,  joint  property,  common 
property,  or  part  ownership  does  not  of  itself  create  a  partner- 
ship as  to  anything  so  held  or  owned,  whether  the  tenants 
or  owners  do  or  do  not  share  any  profits  made  by  the  use 
thereof. 
^'(2)  The  sharing  of  gross  returns  does  not  of  itself  create  a  partner- 
ship, whether  the  persons  sharing  such  returns  have  or  have 
not  a  joint  or  common  right  or  interest  in  any  property  from 
which  or  from  the  use  of  which  the  returns  are  derived. 
"  (3)  The  receipt  by  a  person  of  a  share  of  the  profits  of  a  business  is 
primd  facie  evidence  that  he  is  a  partner  in  the  business,  but 
the  receipt  of  such  a  share,  or  of  a  payment  contingent  on  or 
varying  with  the  profits  of  a  business,  does  not  of  itself  make 
him  a  partner  in  the  business;  and  in  particular, 

*'  (a)  The  receipt  by  a  person  of  a  debt  or  other  liquidated 
amount,  by  instalments  or  otherwise,  out  of  the  ac- 
cruing profits  of  a  business  does  not  of  itself  make 
him  a  partner  in  the  business  or  liable  as  such. 
**  (b)  A  contract  for  the  remuneration  of  a  servant  or 
agent  of  a  person  engaged  in  a  business  by  a  share 
of  the  profits  of  the  business  does  not  of  itself  make 
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the  servant  or  agent  a  partner  in  the  husiness  or 
liahle  as  such. 
"  (c)  A  person  being  the  widow  or  child  of  a  deceased  part- 
ner, and  receiving  by  way  of  annuity  a  portion  of 
the  profits  made  in  the  business  in  which  the  de- 
ceased person  was  a  partner,  is  not  by  reason  only  of 
such  receipt  a  partner  in  the  business  or  liable  as 
such. 
**  (d)  The  advance  of  money  by  way  of  loan  to  a  person  en- 
gaged or  about  to  engage  in  any  business  on  a  con- 
tract with  that  person  that  the  lender  shall  receive  a 
rate  of  interest  varying  with  the  profits,  or  shall 
receive  a  share  of  the  profits  arising  from  carrying 
on  the  business,  does  not  of  itself  make  the  lender  a 
partner  with  the  person  or  persons  carrying  on  the 
business  or  liable  as  such.    Provided  that  the  con- 
tract is  in  writing,  and  signed  by  or  on  behalf  of  all 
the  parties  thereto. 
*'  (c)  A  person  receiving  by  way  of  annuity  or  otherwise  a 
portion  of  the  profits  of  a  business  in  consideration 
of  the  sale  by  him  of  the  goodwill  of  the  business 
is  not  by  reason  only  of  such  receipt  a  partner  in  the 
business  or  liable  as  such." 
An  action  to  recover  principal  and  interest  of  a  loan  under  the  cove- 
nant by  a  trader  is  not  an  action  to  recover  principal,  profits,  or  interest 
within  Bovill's  Act,  and  therefore  may  be  maintained,  although  the 
lender  was  also  entitled  to   a  share  of  profits  under  the   deed,  and 
although  the  other  creditors  have  not  been  satisfied;  Badeley  v.  Con- 
solidated Bank  (1886),  34  Ch.  D.  636,  affirmed  on  this  point  (C.  A., 
1888),  38  Ch.  D.  238,  67  L.  J.  Ch.  468,  69  L.  T.  419,  36  W.  R. 
745. 

The  3rd  section  of  the  Partnership  Act,  1890,  which  corresponds  to 
the  section  of  Bovill's  Act  referred  to  in  the  last  mentioned  case,  is  as 
follows:  — 

'<3.  In  the  event  of  any  person  to  whom  money  has  been  advanced 
by  way  of  loan  upon  such  a  contract  as  is  mentioned  in  the  last  forego- 
ing section,  or  of  any  buyer  of  a  goodwill  in  consideration  of  a  share 
of  the  profits  of  the  business,  being  adjudged  a  bankrupt,  entering  into 
an  arrangement  to  pay  his  creditors  less  than  twenty  shillings  in  the 
pound,  or  dying  in  insolvent  circumstances,  the  lender  of  the  loan  shall 
not  be  entitled  to  recover  anything  in  respect  of  his  loan,  and  the  seller 
of  the  goodwill  shall  not  be  entitled  to  recover  anything  in  respect  of 
the  share  of  profits  contracted  for,  until  the  claims  of  the  other  credi- 
VOL.  XIX.— 26 
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tors  of  the  borrower  or  buyer  for  valuable  consideration  in  money  or 
money's  worth  have  been  satisfied/' 

AMERICAN  NOTES. 

Neither  the  agreement  by  itself  nor  the  sharing  of  profits  by  itself  is  con- 
clusive of  the  existence  of  a  partnership.  The  legal  effect  of  the  agreement 
may  not  be  what  the  parties  intended;  and  the  sharing  of  profits,  though 
strong  evidence  of  a  partnership,  is  not  conclusive.  The  ruling  case  of  Cox  v. 
Hickman,  supra,  is  cited,  discussed,  and  followed  by  Professor  Parsons  in  his 
Treatise  on  Partnership,  4th  ed.,  1893,  §  43,  and  by  writers  and  judges  in 
America  generally.  Since  that  decision  the  sharing  of  profits  is  no  longer 
regarded  in  England  as  a  conclusive  test  of  the  partnership  relation ;  and  in 
America  while  there  is  some  conflict  of  authority,  the  same  conclusion  is  gen- 
erally adopted,  and  the  sharing  of  profits  is  regarded  as  a  circumstance  showing 
the  intention  of  the  parties.  The  intention  is,  in  short,  the  true  test.  Parsons 
on  Partnership,  4th  ed.  §  53. 

Sustaining  the  general  rules  as  afore  stated,  see  Methan  v.  Valentine,  145 
United  States,  611;  Jtmes  v.  Walker,  103  United  States,  444;  RandleT,  States 
49  Alabama,  14 ;  Tayloe  v.  Bwh,  75  Alabama,  432 ;  Le  Fevre  v.  Castagnio,  5 
Colorado,  564  ;  Parker  v.  Canfield,  37  Connecticut,  250 ;  Burton  v.  Goodspeed, 
69  Illinois,  237;  Price  v.  Alexander,  2  G.  Greene  (Iowa),  427;  52  Am.  Dec.  526; 
Beecher  v.  Bush,  45  Michigan,  188 ;  Colwell  v.  Britton,  59  Michigan,  350 ;  Corey 
V.  Cadwell,  86  Michigan,  570;  Fougnerv.  First  National  Bank,  141  Illinois,  124; 
State  National  Bank  v.  Butler,  149  Illinois,  575,  583 ;  Priest  v.  Chouteau,  85 
Missouri,  398;  Gibson  v.  Smith,  31  Nebraska,  354;  Eastman  v.  Clark,  53  New 
Hampshire,  276;  Cassidy  v.  Hall,  97  New  York,  159;  Wild  v.  Davenport,  48 
New  Jersey  Law,  129 ;  Day  v.  Stevens,  88  North  Carolina,  83 ;  Boston  {f  Col. 
Smelting  Co,  v.  Smith,  13  Rhode  Island,  27 ;  Morgan  v.  Steams,  41  Vermont, 
398 ;  Robinson  v.  Allen,  85  Virginia,  721. 

The  intention  to  form  a  partnership  need  not  be  expressed  in  the  contract 
of  the  parties,  whether  this  be  express  or  implied,  but  it  may  be  disclosed  by 
their  acts  and  by  any  and  all  the  circumstances  attending  the  conduct  of  the 
business  in  which  they  are  engaged.  Beecher  v.  Bush,  45  Michigan,  188 ; 
Waring  v.  National  Marine  Bank,  74  Maryland,  278  ;  State  National  Bank  v. 
Butler,  149  Illinois,  575. 

An  agreement  that  the  compensation  of  a  party  engaged  with  another  in 
a  joint  business  shall  be  measured  by  or  consist  of  a  certain  percentage  of 
the  profits  of  the  business  does  not  make  him  a  partner  even  as  to  third  per- 
sons, if  he  has  no  interest  in  the  property  employed  in  the  business,  and  no 
interest  in  the  profits  beyond  such  compensation,  and  no  specific  lien  upon 
such  profits.  Ryder  v.  Jacobs,  182  Pennsylvania  State,  624 ;  Canton  Bridge  Co. 
V.  Eaton  Rapids,  107  Michigan,  613 ;  Grigsby  v.  Day,  9  South  Dakota,  585 ;  Page 
V.  Simpson,  188  Pennsylvania  State,  393 ;  Partridge  v.  Kingman,  130  Massa- 
chusetts, 476 ;  Holmes  v.  Old  Colony  R.  Co.,5  Gray  (Mass.),  58;  Denny  v.  Cabot, 
6  Metcalf  (Mass.),  82 ;  Bradley  v.  White,  10  Metcalf  (Mass.),  303 ;  Cuder  v. 
Winsor,  6  Pickering  (Mass.),  335 ;  Reynolds  v.  Toppan,  15  Massachusetts,  870 ; 
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Blanchard  y.  Coolidgey  22  Pickering  (Mass.),  151 ;  Emmons  v.  Weslfield  Bank^ 
97  Massachusetts,  280;  Raskins  v.  Burr,  106  Massachusetts,  48;  BtAcknam 
▼.  Bamum^  15  Counecticut,  67  ;  Scott  y.  Campbell^  30  Alabama,  728 ;  Clement  v. 
Hadlock,  13  New  Hampshire,  185 ;  Johnson  v.  Aft/Zer,  16  Ohio,  431 ;  To^io*  v. 
Blinj  21  Vermont,  544 ;  Bowyer  v.  ^ncf^rson,  2  Leigh  (Va.),  550 ;  Stroher 
V.  ElUng,  97  New  York,  102;  Sage  v.  5Aerman,  2  New  York,  417;  AlUn  v. 
Hudson^  78  Illinois  App.  876  ;  National  Surety  Co,  v.  Townsend  Brick  Co.,  74 
Illinois  App.  312,  affirmed  176  Illinois,  156. 

In  such  case  the  fact  that  goods  used  in  such  business  were  purchased  in 
the  names  of  both  parties  does  not  make  them  partners  even  as  to  third  persons 
unless  such  persons  have  been  induced  to  give  credit  to  the  supposed  partner- 
ship. Partridge  v.  Kingman,  130  Massachusetts,  476.  In  Denny  v.  Cabot,  6  Met- 
calf  (Mass.),  82,  a  firm  of  merchants  agreed  to  supply  a  woollen  manufacturer 
with  stock  to  be  made  into  cloth,  which  was  to  be  delivered  to  the  merchants 
for  a  certain  price  per  yard;  and  it  was  also  agreed  that,  if  the  manufacturer 
should  fulfil  his  agreement  and  deliver  the  cloth,  the  merchants  would  pay 
him  one  third  part  of  the  net  profits  of  the  business.  It  was  held  that  the 
parties  had  no  intention  to  create  a  partnership  in  the  business  referred  to  in 
the  contract,  and  that  there  was  no  partnership  in  such  business,  either  as 
between  themselves  or  as  to  third  persons. 

A  joint  purchase  or  use  of  property  does  not  of  itself  constitute  a  partner- 
ship. If,  in  addition  to  such  purchase  and  use  of  the  property,  there  is  a  di- 
vision of  the  profits  and  losses  of  a  continuous  business,  a  partnership  may  be 
inferred.  Goell  v.  Morse^  126  Massachusetts,  480 ;  Haskins  v.  Burr,  106  Masssr 
chusetts,  48 ;  French  v.  Price,  24  Fickeriug  (Mass.),  13  ;  Cornell  v.  Dean,  105 
Massachusetts,  435 ;  Worsham  v.  Vignal,  14  Texas  Civ.  App.  324. 

Members  of  clubs,  associations,  and  societies  are  not  partners,  though  they 
possess  business  features  and  are  conducted  partly  for  pecuniary  gain.  Mr. 
Burdick  in  his  Law  of  Partnership  upon  this  point  says :  "  Naturally,  there- 
fore, there  has  been  no  hesitation  on  the  part  of  Courts  in  declaring  that  soci- 
eties and  clubs  organized  and  maintained  for  the  promotion  of  temperance, 
Lafond  v.  Deems,  81  New  York,  507  (1880) ;  for  the  enforcement  of  the  laws, 
McCabe  v.  Good/elhw,  183  New  York,  89;  30  Northeastern  Reporter,  728 
(1892) ;  for  musical  culture  among  their  members,  Danbury  Comet  Band  v. 
Bean,  54  New  Hampshire,  524  (1874) ;  for  the  propagation  of  political,  social, 
or  religious  doctrines,  Richmond  v.  Judy,  6  Missouri  Appeal,  465  (1879) ;  or 
even  for  mutual  protection,  Burt  v.  Lathrop,  52  Michigan,  106  (1883)  ;  Brown 
V.  Stoerkel,  74  Michigan,  269  (1889) ;  or  insurance,  Cohen  v.  N.  Y.  Mutual  Life 
4ns,  Co.,  50  New  York,  610  (1872),  —are  not  partnerships,  even  though  they 
may  have  for  one  of  their  objects  the  accumulation  of  property  to  be  owned 
and  enjoyed  in  common.  It  is  not  essential  to  the  attainment  of  the  objects 
which  such  associations  have  in  view,  that  their  members  should  severally 
possess  the  powers  which  the  law  merchant  found  it  necessary  to  bestow  upon 
each  partner,  such  as  the  power  of  alienating  firm  property  or  of  incurring 
firm  obligations.  Hence  there  is  no  foundation  for  a  legal  inference  that  the 
members  of  such  associations  possess  those  powers.  On  the  other  hand,  it  is 
uniformly  held  that  the  property  rights  and  the  legal  liabilities  of  the  men>- 
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bers  of  these  associations  depend  in  the  main  upon  their  constitutions  and 
rules,  Cohen  v.  N,  Y.  Muttuil  Life  Ins.  Co.,  50  New  York,  611  (1872)."  Liv- 
ingston v.  Lynchf  4  Johnson  Ch.  (N.  Y.)  573,  592.  See,  however,  Cronkriie  v. 
Trexler,  187  Pennsylvania  State,  100. 

Stockholders  in  defectively  organized  corporations  are  not  partners.  "  Cor- 
porations are  known  and  recognized  legal  entities,  with  rights  and  powers 
clearly  defined  and  well  understood,  and  wholly  distinct  and  different  from 
those  of  individuals  and  copartnerships.  Persons  who  subscribe  for  and  take 
stock  in  them  are  subject  to  certain  fixed  and  limited  liabilities,  which  they 
voluntarily  assume,  and  these  liabilities  are  not  to  be  extended  and  enlarged, 
so  as  to  affect  innocent  parties,  beyond  the  letter  of  the  law.  A  copartner- 
ship cannot  take  upon  itself  the  functions  of  a  corporation,  nor  can  a  corpora- 
tion or  its  members  be  made  subject  to  the  liabilities  of  a  copartnership,  in 
the  absence  of  all  statutory  provisions  imposing  such  liabilities."  Fay  v. 
Noblcj  7  Gushing  (Mass.),  188,  192,  per  Bigklow,  J.  See  also  Ward  v.  Brig- 
ham,  127  Massachusetts,  24;  Perry  v.  Hale,  143  Massachusetts,  540;  First 
National  Bank  v.  Almy,  117  Massachusetts,  476;  Stafford  National  Bank  v. 
Palmer,  47  Connecticut,  443  ;  Second  National  Bank  v.  Hall,  35  Ohio  St.  158 ; 
Blanchard  v.  Kaull,  44  California,  440;  Gartside  Coal  Co.  v.  Maxwell,  22 
Federal  Rep.  (U.  S.)  197;  Jessup  v.  Carnegie,  80  New  York,  441;  Central 
Bank  v.  Walker,  66  New  York,  424:  Fuller  v.  Rowe,  57  New  York,  23; 
Harrod  v.  Hamer,  32  Wisconsin,  162 ;  Finnegan  v.  Noerenberg,  52  Minne- 
sota, 239.  See  contra,  however,  Richardson  v.  Pitts,  71  Missouri,  128; 
Martin  v.  Fewell,  79  Missouri,  401 ;  Kaiser  v.  Lawrence  Savings  Bank,  56 
Iowa,  104;  Coleman  v.  Coleman,  78  Indiana,  344;  Bigelow  v.  Gregory,  73 
Illinois,  197. 

Persons  for  whose  benefit  a  trustee  carries  on  a  business  are  not  partners, 
though  the  net  profits  are  to  be  divided  between  them.  Thus,  where  an 
inventor  assigned  to  a  trustee  his  invention  and  his  letters  patent  issued  or 
applied  for,  to  manage  and  dispose  of  the  same  in  his  discretion,  and  to  divide 
the  net  avails  between  the  inventor  and  the  holders  of  scrip  certificates  issued 
to  purchasers  of  shares  in  the  invention,  the  trustee  having  contracted  a  debt 
for  the  purposes  of  the  trust,  it  was  held  that  the  creditor  could  not  maintain 
a  bill  in  equity  to  have  the  trust  property  sold,  and  the  proceeds  applied  to 
his  claim.  The  debt  was  the  personal  debt  of  the  trustee,  but  the  property 
was  held  in  trust  for  the  cestuis  que  trust.  Mayo  v.  Moritz,  151  Massachu- 
setts, 481. 

A  creditor  who  takes  charge  of  a  partnership  business  or  co-operates  with 
one  or  more  of  the  partners  in  winding  it  up,  although  to  accomplish  thi^ 
pui-pose  he  advances  money  for  the  purchase  of  goods  or  stock  to  be  used  in 
the  business,  and  ultimately  takes  full  charge  of  the  business,  does  not  become 
a  partner.  Fish  v.  Thompson,  68  Vermont,  273  ;  Davis  v.  Patrick,  122  United 
States,  138;  Purvis  v.  Butler,  87  Michigan,  248 ;  Righter  v.  Parrel,  134  Penn- 
sylvania State,  482. 

Partnerships  in  Land.  —  At  law  real  property  standing  in  the  names  of  two 
or  more  persons  is  held  by  them  as  joint  tenants  or  as  tenants  in  common. 
It  is  only  in  equity  that  such  property  can  be  treated  as  partnership  property. 
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Even  when  real  property  standB  in  the  names  of  persons  who  are  partners  in 
business,  they  are  prima  facie  tenants  in  common  of  such  property.  To  make 
it  partnership  propei-ty  either  as  between  the  owners  or  as  to  the  creditors  of 
the  partnership,  it  must  be  shown  that  it  was  purchased  for  the  partnership 
business  or  was  used  as  partnership  property,  with  the  intention  that  it  should 
become  partnership  property.  Peck  v.  Fisher,  7  Cushing  (Mass.),  386 ;  Hoxie 
V.  Carr,  1  Sumner  (U.  S.),  171 ;  McKinnon  v.  McKinnon,  56  Federal  Rep.  409 ; 
Sigourfiey  v.  Munn,  7  Connecticut,  11 ;  Coles  v.  Coles,  15  Johnson  (N.  Y.),  159 ; 

8  Am.  Dec.  281 ;  Messer  v.  Messer,  59  New  Hampshire,  375 ;  Jarvis  v.  Brooks, 
27  New  Hampshire,  37 ;  Robifison  Batik  v.  Millery  153  Illinois,  244 ;  46  Am. 
St.  Rep.  883 ;  Alkire  v.  Kahle,  123  lUinois,  496 ;  5  Am.  St.  Rep.  540 ;  MiUer  v. 
Proctor,  20  Ohio  State,  442 ;  Collner  v.  Greig,  137  Pennsylvania  State,  606 ;  21 
Am.  St.  Rep.  899;  Shafer*s  Appeal,  106  Pennsylvania  State,  49;  WarrinerY. 
Mitchell,  128  Pennsylvania  State,  158;  Goldthwaitev.  Janney,  102  Alabama,  431; 
48  Am.  St.  Rep.  56 ;  Bradley  v.  Harkness,  26  California,  69 ;  National  Union 
Bank  v.  National  Mechanics*  Bank,  80  Maryland,  371 ;  45  Am.  St  Rep.  350 ; 
Rust  V.  Chisobn,  57  Maryland,  376;  Galbraith  v.  Gedge,  16  B.  Monroe 
(Ky.),  631.    See  also  American  Note  to  Sect.  III.,  p.  483,  infra. 

The  intention  with  which  partners  purchase  real  estate  is  of  primary 
importance,  for  if  they  intended  to  hold  their  interests  severally  it  does  not 
become  partnership  property,  even  in  equity,  though  paid  for  out  of  partner^ 
ship  assets.  Wiegand  v.  Copeland,  14  Federal  Rep.  118 ;  Dyer  v.  Clark,  5 
Metcalf  (Mass.),  562 ;  39  Am.  Dec.  697 ;  Collumb  v.  Read,  24  New  York,  505 ; 
Fairchild  v.  Fairchild,  64  New  York,  471 ;  Sage  v.  Sherman,  2  New  York,  417 ; 
Providence  v.  Bullock,  14  Rhode  Island,  353 ;  Holmes  v.  Self,  79  Kentucky,  297 ; 
Lefevre*s  Appeal,  69  Pennsylvania  State,  122 ;  8  Am.  Rep.  229 ;  Coder  v.  Hiding, 
27  Pennsylvania  State,  84 ;  Pepper  v.  Pepper,  24  Illinois  App.  316 ;  Wheatley  v. 
Calhoun,  12  Leigh  (Va.),  264 ;  37  Am.  Dec.  654  ;  Murrell  v.  Mandelbaum,  85 
Texas,  22;  34  Am.  St.  Rep.  777 ;  Ware  v.  Owens,  42  Alabama,  212;  94  Am. 
Dec.  642 ;  Lenoto  v.  Fones,  48  Arkansas,  557 ;  Arnold  v.  Wainunight,  6  Minne- 
sota, 358 ;  80  Am.  Dec.  448. 

But  the  fact  that  the  land  has  been  purchased  with  firm  assets  has  been 
regarded  as  raising  a  presumption  that  it  was  intended  to  form  a  part  of  the 
partnership  property.     Collumb  v.  Read,  24  New  York,  505,  513. 

The  better  rule,  however,  is  that  such  purchase  is  not  effectual  to  convert 
the  land  to  partnership  property,  unless  it  be  shown  also  that  the  purchase 
was  connected  with  the  firm  business,  or  was  intended  to  be  held  for  the 
firm's  benefit.  Goldthwaiie  v.  Janney,  102  Alabama,  431 ;  48  Am.  St.  Rep.  56 ; 
Alkire  v.  KaMe,  123  Illinois,  496;  5  Am.  St.  Rep.  540;  Frinkv,  Branch,  16 
Connecticut,  260 ;  Chandler  v.  Jessup,  132  Indiana,  351 ;  Roberts  v.  McCariy, 

9  Indiana,  16 ;  68  Am.  Dec.  604 ;  Smith  v.  Jackson,  2  Edward's  Ch.  (N.  Y.)  28 ; 
Fairchild  v.  Fairchild,  64  New  York,  471 ;  Baca  v.  Ramos,  10  Louisiana,  417 ; 
29  Am.  Dec.  463;  Pecoty.  Armelin,  21  Louisiana  Annual,  667;  Warey,  Owens, 
42  Alabama,  215;  94  Am.  Dec.  642;  Bro(^e  v.  Washington,  8  Grattan  (Va.), 
248;  56  Am.  Dec.  142;  Sumner  y,  Hampson,  8  Ohio,  328;  32  Am.  Dec.  722. 

The  intention  is  determined  not  merely  by  the  contract  of  the  parties,  but 
by  all  the  attendant  circumstances;   Richards  v.  Manson,  101  Massachu- 
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settfl,  482;  Thompion  v.  Holden,  117  Missouri,  118;  McDonald  y.  Matney,  82 
Missouri,  358;  Brown  y.  Morrill^  45  Minnesota,  488;  and  consequently  may 
be  shown  by  parol  evidenoe.  frarrtfi«r  y.  MiicktU^  128  PennsylYanift  State, 
161 ;  Shafer'a  Appeal,  100  Pennsylvania  State,  40. 

The  rule  in  regard  to  intention  is  well  stated  by  the  Supreme  Court  of 
Illinois  in  Robinson  Bank  v.  Miller,  153  niinois,  244 ;  46  Am.  St.  Rep.  883,  885, 
where  Maoruder,  J.,  says :  ^  Whether  real  estate  is  partnership  or  individual 
property  depends  largely  upon  the  intention  of  the  partners.  That  intention 
maybe  expressed  in  the  deed  conveying  the  land,  or  in  the  articles  of  partner^ 
ship ;  but,  when  it  is  not  so  expressed,  the  circumstances  usually  relied  upon 
to  determine  the  question  are  the  ownership  of  the  funds  paid  for  the  land, 
the  uses  to  which  it  is  put,  and  the  manner  in  which  it  is  entered  in  the 
accounts  upon  the  books  of  the  firm.  Where  real  estate  is  bought  with  part- 
nership funds  for  partnership  purposes,  and  is  applied  to  partnership  uses,  or 
entered  and  carried  in  the  accounts  of  the  firm  as  a  partnership  asset,  it  is 
deemed  to  be  firm  property ;  and,  in  such  case,  it  makes  no  difference,  in  a 
Court  of  equity,  whether  the  title  is  vested  in  all  the  partners  as  tenants  in 
common,  or  in  one  of  them,  or  in  a  stranger.  If  the  real  estate  is  purchased 
with  partnership  funds,  the  party  holding  the  legal  title  will  be  regarded  as 
holding  it  subject  to  a  resulting  trust  in  favor  of  the  firm  furnishing  the 
money.  In  such  case  no  agreement  is  necessary,  and  the  statute  of  frauds  has 
no  application." 

If  in  a  conveyance  to  two  or  more  purchasers  of  land  they  are  described  as 
tenants  in  common,  this  may  be  regarded  as  a  circumstance,  though  a  slight 
one,  bearing  upon  the  question  of  intent.  This  description,  however,  adds 
nothing  in  legal  effect  to  a  conveyance  to  two  or  more  persons  without  words 
declaring  them  to  be  tenants  in  common,  for  they  are  such  by  operation  of 
law.     Dyer  v.  Clark,  5  Metcalf  (Mass.),  562 ;  39  Am.  Dec.  697. 

The  intention  of  tenants  in  common  of  real  property  to  change  their  rela- 
tions to  it  when  they  afterwards  enter  into  a  partnership  relation  must  be 
clear  and  convincing  in  order  to  make  such  property  partnership  property. 
Their  intention  to  subject  such  property  to  partnership  equities  will  not  be  as- 
sumed so  readily  as  it  would  if  it  had  been  purchased  after  the  commencement 
of  the  partnership.  In  Robinson  Bank  v.  Miller,  153  Illinois,  244 ;  46  Am.  St. 
Rep.  883, 888,  the  Supreme  Court  of  Illinois  in  siioh  a  case  said :  *<  The  weight 
of  authority  seems  to  us  to  support  the  position,  that,  where  persons  who 
afterward  become  partners  buy  land  in  their  individual  names,  and  with 
their  individual  funds,  before  the  making  of  a  partnership  agreement,  the 
land  will  be  regarded  as  the  individual  property  of  the  partners,  in  the 
absence  of  a  clear  and  explicit  agreement  subsequently  entered  into  by  them 
to  make  it  firm  property,  or  in  the  absence  of  controlling  circumstances  which 
indicate  an  intention  to  convert  it  into  firm  assets." 

*  Real  estate  purchased  with  partnership  funds  and  held  for  partnership 
purposes  is  generally  partnership  property.  Riddle  v.  WhitehUl,  135  United 
States,  621;  AUen  v.  WUhrow,  110  United  States,  119;  Hoxie  v.  Carr,  1  Sum- 
ner (U.  S.),  173;  Lyman  v.  Lyman,  2  Paine  C.  Ct.  (U.  S.)  11 ;  Espy  v.  Comer, 
76  Alabama,  501;  Hatchett  v.  Blanton,  72  Alabama,  423;  Davis  v.  Smith,  82 
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Alabama,  198;  Southern  Cotton  Oil  Co.  y.  Henshaw,  80  Alabama,  448 ;  Rovel- 
sky  v.  Brown,  02  Alabama,  522 ;  Fergmon  v.  Hanauer,  56  Arkansas,  170 ;  Lenow 
y.  Fone5,  48  Arkansas,  557 ;  Roberts  y.  Eldred,  73  California,  304  ;  Duptiy  y. 
Leavenworthy  17  California,  262 ;  Breen  y.  Richardson,  6  Colorado,  605;  Beecher 
y.  Stevens,  43  Connecticut,  587 ;  Zoa6o/  y.  Nourse,  5  Florida,  350;  Da^on  Ct/y 
Co.  y.  DoZfon  Manufacturing  Co.,  33  Georgia,  243 ;  Alkire  v,  KahU,  123  Illinois, 
406;  Pepper  y.  Pepper,  24  Illinois  App.  316;  Trotobridge  v.  Cross,  117  Illinois, 
100;  Bo/jp  y.  Fox,  63  Illinois,  540;  Putnam  y.  Dobbins,  38  Illinois,  304;  C?a/- 
ftrairt  y.  Tracy,  153  Illinois,  54;  46  Am.  St.  Rep.  867;  Dickey  y.  Shirk,  128 
Indiana,  278  ;  Paion  y.  Baker,  62  Iowa,  704  ;  Van  Aken  y.  Clark,  82  Iowa,  256 ; 
Marsh  y.  2>auM,  33  Kansas,  326;  Flanagan  y.  SAucib,  82  Kentucky,  ^17 ;  Spal- 
ding y.  Wilson,  80  Kentucky,  580;  May  y.  iV^w  Orleans  fr  C.  R.  Co,,  44  Lou- 
isiana Annual,  444 ;  Buffum  y.  Buffum,  40  Maine,  108 ;  77  Am.  Dec.  240 ; 
Riley  y.  Carter,  76  Maryland,  581 ;  10  L.  R.  A.  480;  Richards  y.  Manson,  101 
Massachusetts,  482;  Howard  y.  Priest,  5  Metcalf  (Mass.),  582;  Shearer  y. 
5A«arer,  08  Massachusetts,  107 ;  Williams  y.  Shelden,  61  Michigan,  311;  fTait- 
son  y.  Metcalf,  46  Minnesota,  25;  ^nwZrf  y.  PFainiDri^A/,  6  Minnesota,  358;  80 
Am.  Dec.  448;  Whitney  y,  CoUen,  53  Mississippi,  680;  Alexander  y.  Kimbro, 
40  Mississippi,  520;  Berry  y.  /V7/ike9,  60  Mississippi,  576 ;  Matthews  y.  Hunter, 
67  Missouri,  203  ;  Thompson  y.  Holden,  117  Missouri,  118;  Lindley  v.  Daw,  7 
Montana,  206 ;  ^ototfn  y.  Billings,  13  Nebraska,  430 ;  Hogle  y.  Zouw,  12  Neyada, 
286;  Jarvis  y.  jBrooi»,  27  New  Hampshire,  37;  50  Am.  Deo.  350;  Parker  y. 
Bowles,  57  New  Hampshire,  401 ;  Messer  y.  Messer,  50  New  Hampshire,  875 ; 
CUley  y.  Huse,  40  New  Hampshire,  358 ;  Ballantine  y.  Frelinghuysen,  38  New 
Jersey  Equity,  266;  MaUack  y.  Jame«,  13  New  Jersey  Equity,  126;  National 
Bank  y.  Sprague,  20  New  Jersey  Equity,  13;  Chester  y.  Dickerson,  54  New 
York,  1;  18  Am.  Rep.  550;  CoUumb  y.  Read,  24  New  York,  505;  Coles  y. 
Co/m,  15  Johnson  (N.  Y.),  150;  8  Am.  Dec.  231 ;  Warner  y.  Beers,  28  Wen- 
dell (N.  Y.),  103,  150;  SmUh  y.  Tarlton,  2  Baibour's  Ch.  (N.  Y.)  836  ;  Lud-^ 
low  y.  Cooper,  4  Ohio  State,  1  ;  Page  y.  T^omo^,  43  Ohio  State,  88;  54  Am. 
Rep.  788;  Meily  y.  Wood,  71  Pennsylyania  State,  488;  10  Am.  Rep.  710; 
Abbott's  Appeal,  50  Pennsylyania  State,  234;  Shafer^s  Appeal,  106  Pennsylyania 
State,  40;  Tillinghast  y.  Champlin,  4  Rhode  Island,  173;  67  Am.  Dec.  510; 
Lime  Rock  Bank  y.  Phettleplace,  8  Rhode  Island,  56 ;  Betis  y.  Letcher,  1  South 
Dakota,  182;  Moreau  y.  Saffarans,  3  Sneed  (Tenn.),  505 ;  67  Am.  Dec.  582; 
Murrell  y.  Mandelbaum,  85  Texas,  22;  Knauss  y.  Cahoon,  7  Utah,  182  ;  Willis 
y.  Freeman,  35  Vermont,  44;  82  Am.  Dec.  610;  Wheatley  y.  CtUhoun,  12 
Leigh  (Va.),  264;  37  Am.  Dec.  654  ;  Davis  v.  Christian,  15  Grattan  (Va.),  11; 
fiarc/y  v.  Norfolk  Manuf  Co.,  80  Virginia,  404;  Reideburg  y.  Schmitt,  71  Wis- 
consin, 644. 

If  land  has  been  acquired  for  partnership  purposes  with  partnership  funds 
or  on  the  credit  of  the  partnership,  it  is  in  equity  partnership  property 
although  the  eonyeyance  is  taken  in  the  name  of  one  of  the  partners,  or  eyen 
in  the  name  of  a  stranger.  In  Goldthwaite  y .  Janney,  102  Alabama,  431 ;  48 
Am.  St.  Rep.,  66,  50,  the  Court  said:  *'  Whether  the  land  belongs  to  a  firm 
or  to  one  of  the  indiyiduals  composing  it — when  the  title  is  in  his  name,  and 
not  in  that  of  his  firm — must  be  solyed  by  what  appears  to  haye  been  the 
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intention  of  the  parties.  Prima  facie,  ownership  is  where  the  moniment  of 
title  places  it,  but  if  by  all  the  circumstances  attending  the  transaction  — 
which  may  be  shown  by  parol  if  there  is  no  written  evidence  —  it  is  made  to 
appear  that  in  the  intention  of  the  parties  it  was  purchased  for  and  was 
treated  as  partnership  property,  that  presumption  of  ownership  arising  from 
the  face  of  the  deed  will  be  overcome,  and  the  property  will  be  treated  as  be- 
longing to  the  partnership.  It  had  been  insisted  that  when  a  partner  buys 
real  estate  for  his  firm  with  its  money,  and  takes  the  title  in  his  own  name, 
which  title  is  spread  upon  the  records  of  the  county,  those  who  have  financial 
dealing  with  him  are  pi'esumed  to  have  done  so  on  the  faith  and  credit  of  that 
property,  and  the  partnership  is  estopped  afterward  to  claim  the  property 
against  the  claims  of  the  creditors  of  such  partner.  This  doctrine  is  true, 
certainly,  in  cases  of  bandjide  purchasers  of  such  property  for  value,  and  with- 
out notice  that  it  belonged  to  the  partnership.  But  it  cannot  be  extended 
further  without  overthrowing  all  our  adjudications  on  the  subject,  as  well  as 
the  general  current  of  authorities  everywhere." 

The  mere  use  of  land  in  a  partnership  business  does  not  make  it  partner- 
ship property.  Such  use  may  be  shown  as  one  circumstance  tending  to  show 
the  intention  of  the  parties  as  to  such  property.  Ware  v.  Owena^  42  Alabama, 
212;  94  Am.  Dec.  642;  Robinson  Bank  v.  Miller,  153  Illinois,  244;  46  Am. 
St.  Rep.  883;  Hatchett  v.  Blanton,  72  Alabama,  423;  Alexander  v.  Kimhro, 
49  Mississippi,  529 ;  Frink  v.  Branch,  16  Connecticut,  261 ;  Goepper  v.  Kinr 
singer,  39  Ohio  St.  429.  On  the  other  hand,  the  mere  purchase  of  land  with 
partnership  funds  is  not  sufficient  to  subject  it  to  the  partnership  equities ; 
but  a  purchase  by  the  partnership  and  a  use  by  the  partnership  must  concur 
to  make  the  land  partnership  property.  Hoxie  v.  Carr,  1  Sumner  (U.  S.), 
173 ;  McKinnon  v.  McKinnon,  56  Fed.  Rep.  409 ;  Ware  v.  Owens,  42  Alabama, 
212  ;  94  Am.  Dec.  642;  Cox  v.  McBumey,  2  Sandford  (N.  Y.),  561;  Smith  v. 
Jackson,  2  Edward's  Ch.  (N.  Y.)  28;  Robertson  v.  Baker,  11  Florida,  192; 
Alkire  v.  Kahle,  123  Illinois,  496;  Richards  v.  Manson,  101  Massachusetts, 
482 ;  Lindley  v.  Davis,  7  Montana,  206 ;  Murrell  v.  Mandelbaum,  85  Texas,  22; 
Merritt  v.  Dickey,  38  Michigan,  41 ;   Williams  v.  Shelden,  61  Michigan,  811. 

It  is  not  essential  that  real  estate  as  partnership  property  used  in  transact- 
ing a  partnership  business  should  be  held  in  the  same  shares  and  propoi-tions 
as  between  the  partners  that  they  hold  their  general  partnership  interests. 
They  are  not  necessarily  tenants  in  common  of  such  real  estate  because  by 
agreement  their  interests  in  the  real  estate  differ  from  their  interests  in  the 
commercial  partnership.  Rank  v.  Grote,  18  Jones  &  Spencer  (N.  Y.),  275; 
Coles  V.  Coles,  15  Johnson,  159 ;  8  Am.  Dec.  231. 

Tenants  in  common  of  land  continue  to  be  such  though  they  contract  with 
a  builder  for  the  erection  of  a  mill  on  the  land.  They  may  become  partners 
by  engaging  in  a  manufacturing  business,  and  conducting  it  for  the  profits 
which  they  divide.  If  after  erecting  a  mill  they  sell  an  interest  in  it  partly 
for  cash  and  the  remainder  is  to  be  paid  from  the  profits  of  the  business,  the 
inference  is  that  they  have  formed  a  partnership.  Demarest  v.  Koch,  129 
New  York,  218;  Noyes  v.  Cushman,  25  Vermont,  390.  Any  agreement  be- 
tween the  owners  of  land  as  cotenants  looking  to  the  development  of  the 
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property  does  not  of  itself  conyert  it  into  partnership  property.  Butler  Savings 
Bank  y.  Osborne,  159  Pennsylvania  St.  10;  39  Am.  St.  Rep.  665;  Dunham  y. 
Loverock,  158  Pennsylvania  St.  197;  38  Am.  St.  Rep.  838. 

The  farming  of  land  upon  shares  does  not  constitute  a  partnership,  but  a 
tenancy  in  common  of  the  crops.  Cherry  y.  Strongy  96  Georgia,  183 ;  Gurr  v. 
Martin,  73  Georgia,  528 ;  Donnell  v.  Harshe^  67  Missouri,  170 ;  Rose  v.  Buscher, 
80  Maryland,  225;  State  y.  Saunders,  52  South  Carolina,  580;  Sargent  y. 
Downey,  45  Wisconsin,  498;  Awtin  y.  Thomson,  45  New  Hampshire,  118; 
Carter  y.  Bailey,  64  Maine,  458 ;  Delaney  y.  Root,  99  Massachusetts,  546,  549. 
In  the  last  case  Mr.  Justice  Hoar  for  the  Supreme  Court  of  Massachusetts 
said :  ^  Contracts  of  this  nature  may  either  be  regarded  as  a  lease  of  the  land, 
with  a  rent  payable  in  a  portion  of  the  crop ;  or  as  an  agreement  by  one  man 
to  work  upon  the  land  of  another,  and  to  receive  a  part  of  the  crop  as  com- 
pensation for  his  labor ;  or  as  giving  the  laborer  a  qualified  interest  in  the 
land,  not  exclusive,  and  not  such  as  makes  him  a  tenant,  but  creating  a  ten- 
ancy in  common  of  the  growing  crops  with  the  owner  of  the  soil,  and  giving 
him  a  right  of  ingress  and  regress  for  the  purpose  of  cultivating  them  and 
taking  away  his  share.  When  the  terms  of  the  contract  will  admit  of  the 
latter  construction,  it  is  preferred,  as  giving  greater  security  to  the  rights  of 
both  parties." 

But  an  agreement  for  farming  on  shares  might  be  drawn  so  as  to  make 
the  parties  to  it  partners  ;  or  a  partnership  might  be  inferred  from  the  man- 
ner of  conducting  farming  operations.  Fisher  v.  Sweet,  67  California,  228 ; 
Reynolds  v.  Pool,  84  North  Carolina,  87. 

Of  course  real  property  acquired  expressly  for  the  use  of  a  partnership  and 
actually  used  for  a  partnership  business  in  equity  becomes  partnership  prop- 
erty ;  but  evidence  that  the  purpose  for  which  such  property  was  acquired  was 
the  conducting  a  partnership  business  must  be  stronger  to  make  real  property 
subject  to  the  rights  and  liabilities  of  partnership  property,  than  is  required 
to  make  personal  property  subject  to  such  rights  and  liabilities.  Osbom  y. 
McBride,  8  Sawyer  (U.  S.),  590;  Hogle  v.  Lowe,  12  Nevada,  286.  "There 
may,  indeed,  be  partnerships  in  the  business  of  milling  or  mining  or  farming ; 
but  unless  the  intent  of  the  joint  owners  to  throw  their  real  estate  into  the 
fund  as  partnership  stock  is  distinctly  manifested,  or  unless  the  real  property 
is  bought  out  of  the  social  funds,  for  partnership  purposes,  it  must  still  re- 
tain its  character  of  realty."  Wheadey  v.  Calhoun,  12  Leigh  (Va.),  264,  273, 
per  Tucker,  J. 

In  Sites  v.  Work,  6  Gray  (Mass.),  433,  434,  two  persons  purchased  land 
and  erected  a  building  upon  it,  which  one  of  them  afterwards  used  as  a  board- 
ing house  under  an  understanding  between  himself  and  the  other  part  owner 
that  there  should  be  a  partnership  between  them  as  to  the  boarding  house  busi- 
ness. But  the  Court  said,  Bio£LOW  delivering  the  judgment :  <*  The  evidence 
in  this  case  fails  to  show  a  partnership  in  regard  to  the  real  estate  owned  by 
the  parties.  There  was  no  agreement  between  them  to  share  the  profit  and 
loss  of  the  joint  undertaking,  which  is  the  essential  and  distinguishing  feature 
of  the  contract  of  copartnership.  The  relation  of  the  parties  was  only  that 
of  tenants  in  common/' 
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A  purchase  of  land  by  two  persons  jointly,  and  the  erection  of  a  bnilding 
thereon  by  both,  or  the  erection  of  a  building  by  one  of  them  with  the  con- 
sent of  the  other,  do  not  make  them  partners.  Tiiey  are  merely  tenants  in 
common  with  rights  well  defined  by  the  common  law  long  before  the  roles  of 
law  governing  partnerships  were  formulated,  in  the  absence  of  an  express 
agreement  for  a  joint  management  of  the  building  and  a  sharing  of  the  profit 
and  loss  of  the  joint  undertaking.  Porter  v.  McClurt^  15  Wendell  (N.  Y.), 
187 ;  Sikes  y.  Work,  6  Gray  (Mass.),  433.  The  rule  stated  in  Pim  y.  Waugh, 
4  Massachusetts,  424,  that  *Hhe  law  merchant  does  not  extend  to  speculations 
in  land,"  could  not  at  the  present  day  be  taken  as  a  sound  general  rule  of 
law.  The  rule  is  the  same  as  where  two  or  more  persons  build  a  ship  together 
to  be  owned  by  them  in  common  in  certain  proportions.  They  are  not  part- 
ners. Hopkins  v.  Fortythj  14  Pennsylvania  State,  34 ;  Merrill  v.  BardtUy  6 
Pickering  (Mass.),  46 ;  Thomdike  v.  De  Wolf,  6  Pickering  (Mass.),  120. 

In  La  Mont  v.  FxdUxm,  133  Massachusetts,  583,  two  persons  entered  into  an 
arrangement,  by  which  one  was  to  furnish  a  yard  and  put  it  in  order  for 
manufacturing  bricks,  and  the  other  was  to  furnish  the  materials  and  labor 
for  making  the  bricks,  which  were  to  be  divided  between  them  when  made, 
but  there  was  no  agreement  to  share  the  profits  and  losses  of  the  business.  It 
was  held  that  they  did  not  become  partners  even  as  to  third  persons.  '*  The 
essential  element  of  an  agreement  to  participate  in  the  profits  and  losses  of 
the  business  is  wanting." 

Real  estate  may  of  itself  be  the  tubstraium  of  a  partnership ;  that  is,  parties 
may  become  partners  for  the  purpose  of  dealing  in  real  estate.    Shaeffer  v. 
Blair,  149  United  Stotes,  248 ;  Fall  River  Whaling  Co.  y.  Borden,  10  Gushing 
(Mass.),  458;   WiUiam  v.  GUlis,  75  New  York,  197;   Chester  v.  DuAerson, 
54  New  York,  1 ;  13  Am.  Rep.  550 ;  Sage  v.  Sherman,  2  New  York,  417 ;  Bald- 
win V.  Richardson,  33  Texas,  16 ;  Sumner  v.  Hampson,  8  Ohio,  828,  865 ;  82 
Am.  Dec.  722;  Ludlow  v.  Cooper,  4  Ohio  State,  1 ;  Fountain  v.  Menard,  53 
Minnesota,  443 ;  39  Am.  St  Rep.  017 ;  Bates  v.  Babcoek,  95  California,  479 
29  Am.  St.  Rep.  183;  Richards  v.  Grinnell,  63  Iowa,  44;  50  Am.  Rep.  727 
Holmes  v.  McCray,  51  Indiana,  368 ;  19  Am.  Rep.  735 ;   Collins  v.  Decker^ 
70  Maine,  23;  Speyer  v.  Desjardins,  144  Illinois,  641 ;  36  Am.  St.  Rep.  473 
MorrUl  v.  CoUhour,  82  Illinois,  618 ;  Canada  v.  Barksdale,  76  Virginia,  899 
Corey  v.  Cadwell,  86  Michigan,  570 ;  Hulett  v.  Fairbanks,  40  Ohio  State,  233 
Dudley  v.  Litdefield,  21  Maine,  418;  Yeoman  v.  Lasley,  40  Ohb  State,  190. 

A  partnership  formed  for  the  purpose  of  dealing  in  land  may  be  created  by 
parol  agreement.  Chester  v.  Dickerson,  54  New  York,  1 ;  Coward  v.  Clanlony 
79  California,  23 ;  Richards  v.  Grinnell,  63  Iowa,  44 ;  18  Northwestern  Rep. 
668 ;  Somerby  v.  Buntin,  118  Massachusetts,  279 ;  Carr  v.  Leavitt,  54  Michigan, 
540 ;  Collins  v.  Decker,  70  Maine,  23 ;  Allison  v.  Perry,  130  Illinois,  9.  See,  how- 
ever. Smith  V.  Bumham,  3  Sumner  (U.  S.),  435,  not  now  regarded  as  good  law. 

In  order  to  affect  land  with  partnership  equities  it  is  not,  however,  neces- 
sary to  show  that  it  is  an  incident  merely  of  a  commercial  partnership,  but  it 
may  be  shown  that  the  land  was  bought  and  sold  as  merchandise  and  consti- 
tutes in  part  at  least,  the  distinct  substratum  of  a  partnership.  Fall  River 
Whaling  Co.  v.  Borden,  10  Cushing  (Mass.),  458.    In  this  case  it  was  left  as 
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an  undetermined  question  whether  a  partnership  may  exist  of  land  and 
nothing  else  in  the  absence  of  an  express  partnership  contract. 

There  may  be  a  partnership  as  to  the  profits  and  losses  of  a  business  in- 
volving the  use  of  real  property  without  a  partnership  in  the  property  used  in 
the  business  out  of  which  the  profits  and  losses  arise.  Meserve  v.  Andrews^ 
104  Massachusetts,  860;  How€  v.  Hotoe^  99  Massachusetts,  71,  73.  In  the 
latter  case,  three  sons  took  from  their  father  a  conveyance  of  all  liis  estate, 
real  and  personal,  consisting  of  a  farm,  farm-house,  farming  stock,  and  house- 
hold furniture,  and  promised,  in  consideration  thereof,  to  pay  his  debts  then 
existing  and  support  him  and  his  wife  during  their  lives.  One  of  them  took 
from  the  others  a  power  of  attorney  to  hold  and  manage  the  property  and 
fulfil  their  joint  promise,  and  by  virtue  of  this  power  paid  his  father's  debts, 
supported  his  father  and  mother  till  they  died,  and  carried  on  the  farm,  sup- 
posing that  if  it  should  yield  a  profit  over  these  expenditures  they  should 
share  it  equally,  but  if  otherwise,  that  they  should  equally  share  the  loss.  It 
was  held,  that,  if  any  partnership  was  created  between  them,  it  was,  at  most, 
in  the  profits  and  losses  of  carrying  on  the  farm.  '<  Partnership  in  profits  and 
losses  does  not  necessarily  imply  partnership  in  the  property  out  of  which  the 
profits  and  losses  arise."    Per  Gbat,  J. 


No.  6.  — BEID  v.  HOLLINSHEAD. 
(K.  B.  1825.) 

RULE. 

A  PARTNERSHIP  may  exist  as  to  a  particular  transaction 
or  adventure ;  and  in  such  a  case  the  rights  and  liabilities 
of  partners  will  subsist  in  relation  to  that  transaction  or 
adventure,  and  not  otherwise. 

Beid  and  others  v.  Holliiuhead  and  another. 

4  Bam.  &  Cress.  867-880  (28  R.  R.  489). 

Fartnership,  — Joint  Adventure. 

A.,  a  merchant  in  London,  hy  letter,  directed  B.,  a  broker  in  Liverpool,  [867] 
to  purchase  one  thousand  bales  of  cotton,  and  stated  that  B.  was  to  be 
allowed  to  be  one-third  interested  therein,  acting  in  the  business  free  of  oommission. 
B.  agreed  to  purchase  the  cotton,  and  to  hold  one-third  interest  therein,  chaig- 
ing  no  commission.  B.  purchased  the  cotton,  and  in  the  subsequent  correspond- 
ence, which  continued  for  upwards  of  three  mouths,  the  transaction  was  referred 
to  as  a  joint  account,  joint  concern,  Joint  purchase,  joint  speculation,  Joint  cotton 
adventure.  B.  transmitted  policies  of  insurance  against  loss  by  fire  to  A.,  and 
stated  that  the  cotton  was  deposited  in  rooms  rented  by  him  (B.),  and  that  he 
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held  the  key  for  their  joint  security :  Heldy  that  B.  was  interested  as  a  partner 
in  the  cotton,  and  consequently  that  a  pledge  of  the  whole  by  him,  without  any 
fraud  or  collusion  on  the  part  of  the  pawnee,  gave  a  right  to  the  pawnee  to  hold 
the  goods  as  against  A. 

Trover  to  recover  two-thirds  of  200  bales  of  cotton.  Plea,  gen- 
eral issue.  At  the  trial  before  Abbott,  Ch.  J. ,  at  the  London  sit- 
tings after  Michaelmas  term,  1823,  the  jury  found  a  verdict  for 
the  plaintiffs,  subject  to  the  opinion  of  the  Court  on  the  following 
case. 

The  plaintiffs  were  merchants  in  London,  and  the  defendants 
were  brokers  in  Liverpool.  La  the  months  of  February  and  April, 
1820,  Messrs.  T.  Davidson  and  J.  Milligan  of  Liverpool,  who 
traded  under  the  firm  of  Davidson  and  Co.,  bought  712  bales  of 
cotton  in  different  parcels.  The  following  correspondence  between 
the  plaintifiOs  and  Davidson  and  Co.  shows  the  agreement  under 
which  they  were  so  purchased,  the  account  upon  which  they  were 
bought,  and  the  interest  of  each  party.  On  the  11th  of  February, 
1820,  the  plaintiffs  wrote  to  Davidson  and  Co.  a  letter,  of  which 
the  following  is  an  extract :  "  In  consequence  of  the  representa- 
tions made  to  us  in  yours,  we  hereby  authorise  you  to  purchase 
1000  bales  of  bowed  cottons  of  good  quality  at  the  lowest  price 
at  which  you  can  obtain  it  against  your  drafts  on  us  at  three 
months'  date,  you  to  be  allowed  to  be  one-third  interested  therein, 
acting  in  the  business  free  of  commission."  To  which  David- 
son and  Co.  returned  the  following  answer  on  the  14th 
[*  868]  *  February,  1820.  "  We  are  happy  that  you  think  favour- 
ably of  an  investment  in  cotton,  and  make  due  note  of 
your  order  of  1000  bales  of  boweda  We  shall  be  happy  to  hold 
one -third  interest  therein,  charging  no  commission.  In  expecta- 
tion that  you  might  authorise  us  to  do  something  in  this  way,  we 
picked  up  137  bales  on  Saturday  at  12d.,  which  we  consider  a 
bargain,  and  enter  them  accordingly  to  the  joint  account*  On 
the  17th  February,  1820,  the  plaintiffs  wrote  to  Davidson  and 
Co.  :  "  We  duly  note  by  your  favour  of  the  14th  instant,  that  you 
take  one -third  share  in  the  proposed  purchase  of  1000  bales  of  cot- 
ton, and  that  you  have  already  secured  137  at  what  appear  favour- 
able terms.  You  must  judge  whether  our  joint  speculation  is  still 
advisabla  *  On  the  23rd  February,  1820,  Davidson  and  Co.  wrote 
to  the  plaintiffs  as  follows :  "  We  have  this  day  purchased  for  the 
joint  account,  200  bags  bowed  cottons  at  12d.     The  quality  is 
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good,  and  we  trust  the  purchase  will  meet  your  approbation.* 
The  200  bags  so  purchased  were  those,  two-thirds  of  which  were 
sought  to  be  recovered  in  this  action.  On  the  24th  of  February 
Davidson  and  Co.  wrote  again  to  the  plaintiffs :  "  We  have  been 
tempted  by  the  superior  quality  and  condition  of  a  lot  of  boweds 
we  fell  in  with  to-day,  and  have  added  to  the  joint  concern  267 
bales  at  12id. "  And  on  the  26th  February,  they  wrote  and  ad- 
vised two  drafts  of  that  date  for  £975  13&  8d.  and  £861  6a.  5d.  at 
three  months,  which  they  required  the  plaintiffs  to  honour  and 
place  to  the  debit  of  cotton  on  joint  concern.  On  the  28th  of 
February  the  plaintiffs  wrote  to  Davidson  and  Co.  as  follows: 
"  We  have  received  your  favours  of  the  23rd,  24th,  and  26th,  and 
make  due  note  of  your  purchases  of  cotton,  and  your 
drafts  for  £975  13s.  8d.  and  *  £861  68.  5rf.,  in  part  pay-  [*  869] 
ment  of  the  joint  concern.  "  On  the  4th  of  March,  1820, 
Davidson  and  Co.  wrote  to  the  plaintiffs  as  follows :  "  We  have 
now  to  advise  our  draft  of  this  date  for  £2793  12s.,  which  please 
honour  and  place  to  the  debit  of  the  joint  purchase  of  cotton.* 
To  which,  on  the  6th  of  March,  1820,  the  plaintiffs  replied :  "  We 
pay  due  attention  to  the  contents  of  your  esteemed  favour  of  the 
4th  instant,  and  to  your  draft  for  £2793  12«.  on  the  joint  account.  * 
On  the  8th  of  March,  1820,  Davidson  and  Co.  wrote  to  the  plain- 
tiffs as  follows :  "  We  have  to  advise  our  draft  of  the  6th  current 
for  £3820  5s.  for  the  last  purchase  of  cotton  on  the  joint  account  * 
On  the  10th  of  March  the  plaintiffs  answered  as  follows :  "  We 
have  received  your  esteemed  favour  of  the  8th  instant,  and  have 
made  due  note  of  your  draft  for  £3820  5s.  on  the  joint  account " 
On  the  25th  of  March,  1820,  Davidson  and  Co.  wrote  to  the 
plaintiffs :  **  We  now  beg  to  inclose  you  the  policies  on  the  cotton 
purchased  on  joint  account,  one  of  them  you  will  observe  includes 
two  lots  not  belonging  to  ua  These  cottons  are  all,  of  course, 
duty  paid,  and  as  such,  never  deposited  in  any  public  warehouse. 
The  rooms  in  which  they  are  stored  are  rented  by  us,  and  we  hold 
the  keys  for  our  joint  security. "  On  the  29th  March,  the  plain- 
tiffs acknowledged  the  receipt  of  the  policies  by  a  letter,  in  which 
there  was  the  following  passage :  "  How  is  your  cotton  market 
now  generally,  and  how  does  it  bear  with  reference  to  the  prices 
given  for  this  commodity  recently  on  our  joint  account  ?  *  On  the 
4th  of  April,  the  plaintiffs  wrote  to  Davidson  and  Co.  :  "  As  we 
conceive  a  sufBcient  quantity  of  cotton  has  been  purchased  on  this 
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joint  account,  under  present  circumstances  we  will  not 
[*  870]  make  any  further  *  purchasea  "  On  the  4th  August,  1820, 
the  plaintiffs  wrote  to  Davidson  and  Co.  :  "  We  would  lose 
no  opportunity  of  getting  out  of  our  joint  adventure.'  On  the 
16th  September,  1820,  the  plaintiflfs  wrote  to  Davidson  and  Co. : 
**  We  have  no  opinion  of  cotton,  and  are  desirous  of  our  joint 
speculation  being  realised."  And  on  the  21st  September,  1820, 
Davidson  and  Co.  wrote  to  the  plaintiffs :  "  We  have  not  been  able 
to  make  a  beginning  in  the  sale  of  the  joint  cotton  to-day,  but 
this  matter  shall  have  our  constant  attention  until  its  close. "  On 
the  30th  November,  Davidson  and  Co.  wrote,  with  a  remittance, 
to  the  plaintiflfs :  "  We  beg  to  inclose  you  three  bank-post  bills  of 
£100  each,  which  please  carry  to  the  credit  of  our  joint  cotton 
adventure."  The  receipt  of  which  was  acknowledged  by  the 
plaintifis,  "  to  the  credit  of  the  joint  adventure.  *  Several  remit- 
tances were  afterwards  made  by  Davidson  and  Co.  to  the  plaintiffs 
of  the  proceeds  of  parcels  of  the  cottons  when  sold,  which  were 
remitted  and  received  to  the  **  credit  of  the  joint  account "  David- 
son and  Co.  purchased  the  cotton  in  their  own  names  in  different 
parcels  from  different  merchants  in  Liverpool,  and  the  invoices 
were  made  out  by  the  sellers  to  Davidson  and  Co.  as  purchasers. 
The  whole  of  the  cotton  was  paid  for  by  bills  of  exchange,  drawn 
by  Davidson  and  Co.  upon  the  plaintiffs  for  the  amount  of  the  in- 
voice cost  as  the  purchases  were  effected,  and  these  bills  were  duly 
paid  by  the  plaintiffs. 

Davidson  and  Co.  were  general  American  commission  mer- 
chants, and  also  transacted  business  upon  commission,  which  was 
known  to  the  defendants,  who  had  been  employed  by  them  as 
brokers  for  many  years,  and  they  occasionally  purchased 
[*871]  goods  on  their  own  *  account  Part  of  the  above-men- 
tioned quantity  of  cotton  being  the  200  bales  in  question 
was  deposited  by  Davidson  and  Co.  in  the  warehouse  of  the  de- 
fendants, and  it  was  agreed  between  Davidson  and  Co.  and  the 
defendants  that  the  latter  were  to  be  employed  as  brokers  to  effect 
sales  of  this  cotton.  The  defendants  were  in  the  habit  of  making 
advances  from  time  to  time  to  Davidson  and  Co.  In  the  month 
of  January,  1821,  an  advance  of  £1000 ;  in  the  month  of  March, 
1821,  an  advance  of  £1500  was  applied  for  by  Davidson  and  Ca 
from  the  defendants,  who  made  them  by  giving  their  acceptances 
for  those  amounts.    In  consideration  of  such  advances  being  made, 
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Davidson  and  Ca  pledged  to  the  defendants  as  a  security,  un- 
known to  the  plaintififs,  the  200  bales  of  cotton  in  question,  which 
were  at  those  times  remaining  in  the  defendants'  warehouse.  No 
funds  were  provided  by  Davidson  and  Co.  to  pay  the  bills,  which 
were  paid  when  due  by  the  defendants.  After  this  pledge  of  the 
200  bales  of  cotton,  and  while  it  remained  in  the  defendants' 
warehouse,  Davidson  and  Co.  became  bankrupts,  being  largely 
indebted  to  the  plaintiffs  on  account  of  this  particular  speculation 
(which  was  unsuccessful),  as  also  upon  a  general  account  At  the 
time  of  the  pledge  of  the  cottons,  and  down  to  the  period  of  the 
bankruptcy,  the  defendants  were  ignorant  that  any  other  persons 
than  Davidson  and  Co.  were  interested  in  the  said  cotton.  David- 
son and  Ca  at  the  period  of  the  bankruptcy,  were  indebted  to  the 
defendants  in  respect  of  the  said  advances  for  which  the  said 
pledge  was  made  in  more  than  the  value  of  the  said  cotton.  Be- 
fore this  action  was  brought  the  plaintiffs  demanded  of  the  defend- 
ants the  two-thirds  of  the  200  bales  of  cotton,  and  ten> 
dered  to  the  defendants  the  expenses  *  for  warehouse-rent,  [*  872] 
and  other  charges  thereon,  and  the  defendants  on  such  de- 
mand refused  to  deliver  the  same. 
The  case  was  argued  on  a  former  day  in  this  term  by 
Kaye  for  the  plaintiff.  This  is  the  case  of  a  pledge,  and  it  is  a 
clear  principle  of  law  that  the  pawnee  has  no  better  title  to  the 
pledge  than  the  pawner  had.  Then  the  first  question  is,  had  the 
pawners,  Davidson  and  Co.,  any  interest  in  the  cotton  in  ques- 
tion, and,  secondly,  if  any,  to  what  extent?  Interest  they  had 
none,  but  the  cotton  was  the  property  of  the  plaintiffs  solely. 
The  plaintiffs  authorised  Davidson  and  Ca  to  purchase  and  sell 
for  them  1000  bales  of  cotton,  and  it  was  agreed  between  these 
parties  that  the  plaintiffs  should  pay  for  all  the  cotton,  and  that 
Davidson  and  Co.  should  be  interested  in  one-third  of  the  profit 
and  loss,  acting  in  the  business  "  free  of  commission.  *  The  cot- 
ton was  not  jointly  purchased,  but  was  expected  to  be  and  was 
paid  for  by  the  plaintiffs,  and,  therefore,  was  their  property  solely ; 
Davidson  and  Co.  were  their  agents  for  the  purpose  of  effecting 
the  purchases  and  the  sales,  being  paid  for  their  skill  and  trouble 
by  participating  in  the  result  of  the  speculation,  instead  of  receiv- 
ing their  aocustomed  commission.  Smith  v.  Watson,  2  B.  &  C. 
401,  is  an  authority  to  show  that  an  agent  so  paid  acquires  no 
property  in  the  goods,  as  against  his  principal,  though  he  is  liable, 
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as  a  partner,  to  third  parties,  and  that  case  must  govern  the  pres- 
ent There  the  goods  were  bought  in  the  name  of  the  principal ; 
in  this  case,  in  Davidson  and  Go.  's  name ;  but  an  agent  buying 

goods  in  his  own  name,  with  his  principal's  money,  does 
[*  873]  not  divest  the  principal  of  the  *  legal  property  in  the  goods 

so  bought  with  his  money.  The  same  distinction  between 
a  partnership  in  the  subject  matter,  and  in  the  proceeds  of  an  ad- 
venture, has  been  recognised  in  the  cases  of  Meyer  v.  Sharpe,  5 
Taunt  74,  and  Hesketh  v.  Blanchard,  4  East,  144  Davidson  and 
Co.  being  interested  in  the  proceeds  of  the  adventure  only,  could 
not  pledge  the  cotton  itself,  and  the  defendants  can  derive  no  title 
under  this  tortious  pledge.  But  assuming  that  Davidson  and  Co. 
were  interested  in  the  cotton,  at  the  utmost,  their  interest  ex- 
tended only  to  a  third  part  of  it,  and  according  to  the  doctrine 
laid  down  in  Barton  v.  TVUliams,  5  B.  &  Aid.  395  (24  R  R  448), 
they  could  not  pledge  the  remaining  two-thirds  belonging  to  the 
plaintiffs,  and  this  action  is  only  brought  for  those  two-thirds. 
In  that  case  Best,  J. ,  says,  **  A  partner  in  a  trading  concern  gener- 
ally may  dispose  of  the  partnership  property,  because  his  authority 
to  do  so  is  implied  from  the  nature  of  the  business;  but  that  by 
no  means  extends  to  a  case  of  a  partnership  in  a  particular  in- 
stance."     This  was  only  a  single  transaction. 

Parke,  contrH.  Davidson  and  Co.  had  a  joint  interest  with  the 
plaintiffs  in  the  corpus  of  the  goods.  They  were  partners,  for  the 
goods  were  bought  upon  joint  accoimt,  to  be  sold  upon  joint  ac- 
count, and  according  to  the  terms  in  the  letter,  the  plaintiffs  and 
Davidson  and  Co.  were  each  to  be  interested  therein,  viz. ,  in  the 
cotton,  in  profit  and  loss.  All  the  terms  used  in  the  correspon- 
dence, in  mercantile  phraseology  import  a  partnership,  "  joint  ac- 
count, share  in  purchase,  joint  speculation,  joint  concern,  joint 

adventure,  joint  purchase,  joint  cotton,  joint  security." 
[*  874]  *  It  is  clear  also  that  the  plaintiffs  have  a  joint  interest, 

for  they  claim  only  two-thirds.  The  contract  between  the 
parties  was,  that  the  plaintiffs  were  to 'contribute  money,  David- 
son and  Co.  labour,  and  that  the  profits  were  to  be  divided,  and 
that  comes  within  the  definition  of  a  partnership  given  in  Jus- 
tinian's Institutes,  tit  26,  De  Societate,  "  Nam  et  ita  coiri  posse 
societatem  non  dubitatur,  ut  alter  pecuniam  conferat,  alter  non 
conferat,  et  tamen  lucrum  inter  eos  commune  sit,  quia  ssepe  opera 
alicujus  pro  pecunia  valet "     Smith  v.  Watson,  2  B.  &  C.  401,  is 
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distinguishable,  because  there  the  goods  were  purchased  in  the 
name  of  Sampson  by  Gill,  who  received  nothing  but  a  remimera- 
tion  for  his  trouble ;  but  in  this  case  the  goods  were  bought  by 
Davidson  and  Ca  in  their  own  names.  In  Meyer  v.  Sharpe,  5 
Taunt  74,  it  was  held,  that  an  agent  who  was  paid  by  a  share  of 
profits  was  not  a  partner ;  but  there  the  bankrupt  proved  that  the 
property  of  the  goods  was  in  himself  alone ;  and  in  Hesketh  v. 
Blamhard,  4  East,  144,  the  corpus  of  the  goods  belonged  to  Bob- 
ertson.  The  plaintiffs,  therefore,  are  not  entitled  to  maintain 
this  action,  because  this  was  a  pledge  of  partnership  property  by 
one  partner,  without  fraud,  to  an  innocent  party,  and,  therefore, 
the  whole  interest  passed  to  the  pawnee.  Partners  have  not  only 
a  joint  interest  but  a  mutual  authority  to  bind  each  other  by  con- 
tracts with  third  persons,  relative  to  the  partnership  property, 
made  without  fraud  on  the  part  of  such  third  persons.  Here 
there  was  no  fraud,  for  the  defendants  knew  of  no  other  person 
than  Davidson  and  Co.  as  interested  in  the  cotton.  The  rule  is 
universal  and  applicable  to  every  species  of  partnership 
property  and  partnership  liability.  £x  parte  *  Banbonv^,  [*  875] 
8  Vea  540,  Swann  v.  Steele,  7  East,  210  (8  R  R  618),  are 
cases  where  the  rule  is  recognised  as  applicable  to  a  general  part- 
nership. In  Baba  v.  By  land  and  Another,  Gow.  N.  P.  132,  the 
same  rule  was  applied  to  a  particular  partnership ;  there  the  plain- 
tiffs had  purchased  for  the  joint  account  of  themselves  and  Cau- 
mont,  in  equal  thirds,  33  bags  of  clover  seed,  shipped  to  the 
consignment  of  Caumont,  who  pledged  the  same  to  the  defendants 
for  an  advance  of  money ;  and  it  was  held,  that  Caumont  being 
jointly  interested  in  the  seed  with  the  plaintiffs  as  a  partner,  he 
was,  in  that  character,  possessed  of  the  entirety.  And  in  Tupper  v. 
Eaythome,  Gow.  N.  P.  135  (21  R.  R  808  n),  and  Bx  parte  Ocllar  in 
re  Hutchinsons,  1  Rose,  297,  the  same  rule  was  applied  to  a  particu- 
lar partnership.  Secondly,  one-third  at  least  was  pledged,  and  then 
this  action  cannot  be  maintained.  The  legal  interest  in  one-third 
passed,  subject  to  an  account,  which  cannot  be  taken  at  law. 
This  is  similar  to  the  case  of  an  execution  against  one  of  two 
partners,  the  sheriff  must  then  take  the  goods  of  both,  and  the 
other  party  has  no  remedy  at  law,  otherwise  than  by  retaking  the 
goods  if  he  can,  for  the  vendee  of  the  sheriff  becomes  tenant  in 
common  with  the  other  co-partner,  and  the  question  is,  in  equity, 
what  the  purchaser  will  be  entitled  to.  Taylor  v.  Fields,  4  Ves. 
VOL.  XIX. — 27 


418  PARTNERSHIP. 


Ko.  6. — Beid  ▼.  HoUimhead,  4  Bam.  &  Greit.  87fr-877. 

398,  Parker  v.  Pistor,  3  Bos.  &  P.  289.  In  Litt,  s.  323,  it  is 
laid  down,  that  *^  if  two  be  possessed  of  chattels  personal  in  com- 
mon, by  divers  titles,  as  of  a  horse,  an  ox,  or  a  cow,  &c.  ;  if  the 
one  take  the  whole  to  himself  out  of  the  possession  of  the  other, 
the  other  hath  no  remedy  but  to  take  this,  from  him 
[*  876]  who  hath  done  to  him  the  *  wrong  to  occupy  in  common, 
&c. ,  when  he  can  see  his  time.  *  Now  here  there  is  no 
conversion  of  the  two-thirds.  The  defendants  were  not  boui^d  to 
deliver  up  two-thirds  and  make  partition,  or  let  the  plaintiffs  even 
into  equal  possession.  The  defendants  have  as  much  right  to  the 
possession  of  the  chattel  as  the  plaintiffs,  and  the  keeping  of  pos- 
session is  no  wrong.  Brown  v.  Hedges,  1  Salk.  290.  Even  a 
delivery  by  one  of  several  tenants  in  common  to  a  third  person  is 
no  conversion,  as  in  the  case  of  the  society's  box,  HoUiday  v. 
Camsell,  1  T.  R  658  (1  R  R  346).  The  demand  and  refusal  of 
the  whole  is  no  conversion.  Smith  v.  Stokes,  1  East,  363.  Bar- 
ton V.  Williams,  5  B.  &  Aid.  395  (24  R  R  448),  is  distinguish- 
able, because  it  was  not  a  case  of  partnership  in  profit  and  loss. 

Kaye  in  reply.  The  expression  in  the  first  letter,  "  You  to  be 
allowed  to  be  one-third  interested  therein,  acting  in  the  business 
free  of  commission,"  is  relied  upon,  because  the  word  **  therein* 
has  relation  to  its  antecedent  cotton.  Whether  they  were  part- 
ners inter  se  depends  upon  the  intention  and  understanding  of  the 
parties,  to  be  collected  from  the  whole  correspondence  and  all  the 
facts  stated  in  the  case,  and  not  from  the  grammatical  construc- 
tion of  a  single  sentence.  The  plaintiffs  paid  for  the  whole  quan- 
tity of  cotton,  and  the  expression  "  acting  in  the  business  free  of 
commission,*  shows  the  character  in  which  Davidson  and  Co. 
were  regarded  by  the  plaintiffs,  for  **  commission  "  is  not  paid  as 
between  partners.  All  the  expressions  "  joint  account,  joint  spec- 
ulation, joint  concern,  joint  adventure,"  &c.,  are  consis- 
[*  877]  tent  with  the  idea  of  a  *  partnership  in  the  result  of  an 
adventure,  without  necessarily  importing  a  partnership  in 
the  goods.  The  language  in  the  letter  to  Davidson  and  Co. ,  "  we 
authorise  you,  *  and  in  their  reply,  **  we  make  due  note  of  your 
order,*  is  such  as  would  pass  between  principals  and  agents,  and 
not  between  partners.  The  fire  policies  effected  by  Davidson  and 
Co.  in  Liverpool  upon  this  cotton,  were  sent  to  the  plaintiffs  in 
London,  which  shows  that  the  parties  considered  the  cotton  exclu- 
sively the  property  of  the  plaintiffs.     The  passage  cited  from  Jus- 
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tinian  does  not  apply.  It  proceeds  upon  the  assumption  of  that 
which  is  the  whole  matter  in  dispute  here,  **  Si  duo  inter  se  pacti 
sint,  ut  ad  unum  quidem  duse  partes  et  lucri  et  damni  pertineant, 
ad  alium  tertia. "  The  question  now  is,  whether  such  was  the 
intention  of  these  parties,  whether  it  was  so  agreed  between  them. 
Neither  does  the  reason  assigned  why  such  a  partnership  as  that 
supposed  in  Justinian  may  well  subsist,  apply  here.  "  Quia  saepe 
opera  alicujus  pro  pecunia  valet "  It  is  contended  that  Davidson 
and  Co.  were  to  have  an  actual  property  in  one -third  of  the  corpus 
of  the  cotton,  as  a  remuneration  for  their  skill  and  trouble  in 
selecting,  and  buying,  and  selling  1000  bales.  The  skill  and 
labour  of  Davidson  and  Co.  cannot  be  said  in  this  case  to  be 
equivalent  to  such  a  remuneration.  Baba  v.  JSyland,  Gow.  N.  P. 
132,  and  Tupper  v.  Hawthorne,  Gow.  N.  P.  135,  and  the  case  £x 
parte  Gellar,  1  fiose,  297,  are  all  cases  where  the  purchase  was 
joint  Here  the  plaintiffs  paid  for  the  whole.  They  were  not, 
therefore,  partners,  nor  tenants  in  common,  and  Davidson  and  Co. 
could  never  have  demanded  a  partition  of  the  cotton.  But  if  they 
were  tenants  in  common,  then  the  pledge  of  the  whole 
•subject  matter  of  the  tenancy  in  common,  by  the  one  [*878] 
tenant  in  common,  and  the  subsequent  forfeit  of  that 
pledge  placed  the  cotton  beyond  the  control  of  any  of  the  tenants 
in  common,  and  was  equivalent  to  a  destruction  of  it,  and,  there- 
fore, the  action  will  well  lie.  Cur.  adv.  vtdt. 

Abbott,  Ch.  J.  —  This  case  was  argued  before  us  during  the  pres- 
ent term.  Upon  the  facts  stated,  it  appears  that  the  goods  were 
purchased  by  Davidson  and  Co.  in  their  own  names,  and  remained 
in  their  possession,  and  were  pledged  by  them  to  the  defendants, 
who  advanced  money  upon  them  without  any  knowledge  of  the 
plaintiffs'  interest  therein.  On  the  part  of  the  plaintiffs  it  was 
contended,  that  Davidson  and  Co.  had  not  any  interest  in  the  cor- 
pus of  the  goods  as  partners  or  part  owners,  but  only  an  interest 
in  the  profit  and  loss  that  might  ultimately  arise  out  of  this  specu- 
lation; and,  secondly,  that  supposing  Davidson  and  Co.  to  have 
any  interest  in  the  goods,  still  they  had  a  property  in  one-third 
only,  and  could  not  make  a  valid  pledge  beyond  that  extent  We 
are  of  opinion  that  Davidson  and  Co.  were  interested  as  partners 
in  these  goods,  and  consequently,  that  a  pledge  of  the  whole  made 
by  them  without  fraud  or  collusion  on  the  part  of  the  pawnee. 
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gave  a  right  to  the  pawnee  to  hold  the  gooda  as  against  the  plain- 
tiffs. We  think  the  letters  that  passed  between  the  plaintiffs  and 
Davidson  and  Co.  clearly  show  that  the  parties  understood  this  as 
a  joint  concern  or  partnership  in  the  goods. 

Such  a  partnership  may  well  exist,  although  the  whole  price  is 
in  the  first  instance  advanced  by  one  party,  the  other  contributiog 
his  time  and  skill  and  security,  in  the  selection  and  purchase  of 
the  commodities.  It  is  true,  that  the  plaintiffs  in  their 
[*  879]  first  letter  *  stipulate  that  Davidson  and  Co.  shall  act  in 
the  business  free  of  commission,  and  this  circumstance 
was  relied  on  as  making  the  present  case  parallel  to  that  of  Smith 
v.  Watson,  2  B.  &  C.  401,  but  the  facts  of  the  two  cases  are  very 
different  In  that  case  it  was  stated  to  have  been  agreed  between 
Sampson  a  merchant  and  Gill  a  broker,  that  Sampson  should  buy 
whalebone  through  Gill  as  his  broker,  and  that,  as  a  remuneration 
for  his  trouble.  Gill  should  receive  one-fourth  of  the  profits  aris- 
ing from  the  sale,  and  bear  one-eighth  proportion  of  the  losses. 
Goods  were  bought  under  this  agreement  which  produced  a  profit 
After  the  close  of  the  transactions  under  it,  Sampson  entered  into 
other  speculations  and  continued  to  employ  Gill  as  a  broker,  and 
upon  these  Gill  was  to  receive  one-third  of  the  profits,  but 
whether  he  was  to  bear  any  portion  of  the  losses  did  not  appear. 
All  the  witnesses  stated  that  Sampson  employed  Gill  as  a  broker, 
and  never  spoke  of  him  otherwise  than  as  his  agent  Upon  this 
state  of  facts  it  was  held  that  Gill  had  no  interest  in  the  goods, 
and  rightly  so,  for  upon  the  evidence  it  plainly  appeared  that  the 
share  of  the  profits  was  merely  a  substitute  for  the  broker's  com- 
mission, intended  probably  to  stimulate  the  exertions  of  Gill  in 
buying  and  selling  to  the  greatest  advantage.  In  the  present  case 
Davidson  and  Co.  were  not  brokers ;  the  correspondence  is,  in  our 
opinion,  the  language  of  persons  to  be  jointly  interested  in  the 
purchase  as  well  as  the  sale  of  the  goods.  Davidson  and  Co. ,  be- 
fore these  transactions,  occasionally  purchased  goods  on  their  own 
account,  though  they  were  general  American  commission  mer- 
chants, and  also  transacted  business  upon  commission, 
[*  880]  *  and  in  our  opinion  the  stipulation  that  they  should  act 
in  the  business  free  of  commission,  plainly  denotes  that 
they  were  to  act  in  it  as  merchants  and  not  as  agents.  Consider- 
ing the  parties  therefore  as  partners  in  the  goods,  the  cases  of 
Baba  and  Another  v.  Eyland,  Gow.  N.  P.  132,  and  Tupper  v. 
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Eaythome,  Qow.  N.  P.  135,  which  were  quoted  on  the  part  of 
the  defendants,  are  direct  authorities  for  the  validity  of  the  pledge 
in  the  present  case  as  against  the  plaintiffs.  The  postea,  there- 
fore, must  be  delivered  to  the  defendants. 

JudgTiuntfor  the  deftndaTUs. 

ENGLISH    NOTES. 

In  Alfaro  v.  De  La  Torre  (1876),  34  L.  T.  122,  a  partnership  of  a 
still  more  limited  kind  was  held  to  exist. 

The  plaintiff,  a  foreign  merchant,  was  introduced  by  X  to  the  de- 
fendant, a  merchant  in  London,  on  the  understanding  between  the 
plaintiff  and  X.,  that  X.  was  to  share  in  the  profits  and  losses  of  the 
transactions  between  the  plaintiff  and  defendant.  The  plaintiff  shipped 
coffee  to  the  defendant.  The  defendant  having  suspended  payment, 
and  the  plaintiff  claiming  the  coffee,  the  defendant  claimed  to  retain  it 
to  cover  liabilities  of  X.,  on  the  ground  that  he  was  a  partner  in  the 
adventure.  The  Master  of  the  IU>lls  rejected  this  contention.  The 
principal  case,  and  the  case  of  Smith  v.  Watson  there  cited,  were  com- 
mented on  and  explained  in  the  judgment  as  follows :  —  '*  The  law  was 
settled  long  ago.  If  two  persons  enter  into  a  joint  adventure  on  ihese 
terms,  that  one  is  to  pay  for  the  goods,  and  that  when  the  goods  are 
sold  the  profits  are  to  be  divided  or  the  losses  borne  equally,  the  owner 
is  the  person  who  bought  the  goods,  who  bought  them  on  his  own  ac* 
count,  and  who  has  not  parted  with  them  by  reason  of  the  arrangement. 
This  is  now  very  old  law,  and  was  settled  in  Smith  v.  WcUson  (2  B.  &  C. 
401),  and  is  also  laid  down  in  the  case  of  Beid  v.  Hollinsheadf  which 
was  supposed  to  prove  another  proposition.  The  contest  there  was, 
whether  the  parties  were  partners,  and  the  judges  found  on  the  facts, 
that  they  were  actual  partners  in  the  goods  themselves.  The  plaintiff 
here  swears  that  he  bought  the  coffee  on  his  own  account,  that  X.  had 
no  interest  in  it,  but  was  to  share  half  the  profits  and  be  liable  for  half 
the  losses.  This  statement  is  uncontradicted,  and  there  is  no  evidence 
to  the  contrary.  .  •  .  There  is  no  interest  in  the  coffee,  though  there  is 
in  the  business." 

AMERICAN  NOTES. 

The  common  ownership  of  a  chattel  does  not  make  the  owners  partners. 
Thus  if  two  persons  buy  a  horse,  each  paying  one  half  the  price,  under  an 
agreement  that  either  of  them  having  possession  of  the  horse  shall  provide 
for  his  keeping,  without  cost  to  the  other,  and  that  each  shall  offer  the  horse 
for  sale  and  endeavor  to  procure  a  purchaser  at  a  profit  over  the  cost,  but  that 
neither  shall  sell  the  horse  without  the  concurrence  of  the  other,  they  are 
owners  of  the  horse  as  tenants  in  common,  and  not  as  partners.     Therefore, 
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if  a  person  who  is  neither  an  innkeeper  nor  a  livery  stable  keeper,  with  whom 
the  horse  has  been  placed  by  one  part-owner,  sells  the  horse,  by  authority  of 
the  latter,  and  without  the  consent  of  the  other  owner,  retaining  out  of  the 
proceeds  of  the  sale  the  cost  of  keeping  the  horse,  paying  the  balance  to  the 
owner  who  authorized  the  sale,  and  not  accounting  to  the  other  owner,  there 
is  a  conversion  of  the  latter's  half  interest,  for  which  an  action  will  lie  against 
the  wrongdoers.  The  Court  regarded  the  mode  of  using  and  the  expense  of 
keeping  the  horse  as  conclusive  that  the  transaction  did  not  constitute  a  part- 
nership in  reference  to  the  title  to  the  horse.  Goell  v.  Morse,  126  Massa- 
chusetts, 480.  See  also  Slate  Bank  of  Lushton  v.  Kelley,  49  Nebraska,  242; 
66  Northwestern  Rep.  619;  Bobbins  v.  LasweU,  27  Illinois,  365;  Staples  y. 
Sprague^  75  Maine,  458 ;  Henry  v.  Bassettf  75  Missouri,  89 ;  Lynch  v.  Thompson, 
61  Mississippi,  354 ;  WiUiams  v.  GUUes,  75  New  York,  197 ;  Meador  v.  Hughes, 
14  Bush  (Ky.),  652. 

The  fact  that  tenants  in  common  of  chattels  use  their  property  in  such  a 
way  as  to  produce  a  profit  which  is  shared  between  them  does  not  make  them 
partners,  unless  their  contract  or  conduct  in  relation  to  the  property  discloses 
an  intention  on  their  part  to  carry  on  a  business  in  codimon  in  the  use  of  such 
property. 

Persons  who  jointly  purchase  a  particular  tract  of  land  to  hold  for  a  rise 
in  value,  are  not  partners  but  tenants  in  common.  *'  It  was  a  single,  special 
adventure  on  joint  account,  involving  the  payment  in  equal  proportions  of 
designated  sums  of  money.  It  was  a  mere  community  of  interest  in  the  prop- 
erty, and  the  agreement  to  share  the  profits  and  losses  on  the  sale  of  the  land 
did  not  create  a  partnership.''  Clark  v.  Siduniy,  142  United  States,  682,  690, 
per  Blatchford,  J.,  citing  Jordan  v.  Soule,  79  Maine,  590;  Gwinneth  v. 
Thompson,  9  Pickering  (Mass.),  31 ;  Haven  v.  Mehlgarten,  19  Illinois,  91 ; 
Fowler  v.  Fowler,  50  Connecticut,  256;  Dickinson  v.  Williams,  11  Cushing 
(Mass.),  258 ;  Fisher  v.  Kinaston,  18  Vermont,  489 ;  Fanning  v.  Chadwick,  3 
Pickering  (Mass.),  420;  Coles  y.  Coles,  15  Johnson  (N.  Y.),  159;  Galbreath 
V.  Moore,  2  Watts  (Pa.),  86 ;  Harding  v.  Foxcroft,  6  Maine,  76.  For  cases  in 
which  similar  transactions  have  been  held  to  be  partnership  matters  see 
Simpson  v.  Tenney,  41  Kansas,  561 ;  Canada  v.  Barksdale,  76  Virginia,  899 ; 
Yeoman  v.  Lasley,  40  Ohio  State,  190. 

Thus  the  quasi  partnership  between  shipowners  is,  generally,  only  for  each 
adventure,  each  voyage  being,  so  to  speak,  a  separate  partnership,  to  be 
wound  up  by  itself.  The  accounts  are  to  be  made  up  at  the  end  of  each  voy- 
age, and  an  action  at  law  may  be  maintained  by  one  part-owner  against  the 
managing  owner  for  his  share  of  the  earnings  of  the  vessel  for  each  voyage. 
McLauthlinY,  Smith,  166  Massachusetts,  131 ;  Bulfinchy,  Winchenbach,  3  Allen, 
(Mass.),  161 ;  French  v.  Price,  24  Pickering  (Mass.),  13;  Merrill  y.  Bartlett, 
6  Pickering  (Mass.),  46;  Thomdike  v.  DeWolf,  6  Pickering  (Mass.),  120; 
Nicoll  V.  Mumford,  4  Johnson  Ch.  (N.  Y.)  522.  The  joint  owners  of  a  cargo 
do  not  by  such  ownership  become  partners,  though  the  cargo  was  bought  with 
the  proceeds  of  an  outward  cargo.  Holmes  v.  United  Ins,  Co.,  2  Johnson's 
Cases  (N.  Y.),  829. 
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Section  IL  —  Relation  of  Partners  to  other  Per307i8 
dealing  with  them. 

No.  7.— DICKINSON  v.  VALPY. 
(1829.) 

RULE. 

Ik  order  that  an  act  of  a  partner  may  bind  the  partner- 
ship it  must  be  shown  affirmatively  that  such  acts  are 
authorised  by  the  partnership  agreement,  or  are  usual  in 
carrying  on  the  kind  of  business  carried  on  by  the  firm, 

Dickinson  v.  Talpy. 

10  Barn.  &  Craw.  128-144  (34  R.  B.  348). 

Fa/rtnersh^*  — Implied  Authority,  — AocepHng  Bitk  of  Exchange. 

In  an  action  on  a  bill  of  exchange,  purporting  to  be  drawn  and  ao-  [128] 
cepted  by  a  mining  company,  wherein  the  plaintiff,  an  endorsee  for  valnCi 
sought  to  charge  the  defendant  as  a  member  of  that  company,  it  was  proved 
that  the  bill  had  been  drawn  and  accepted  by  order  of  the  directors  of  the  com- 
pany. It  was  proved  further,  that  the  company  had  entered  into  a  contract  for 
the  purchase  of  mines,  taken  a  counting-house  in  London,  engaged  clerks,  and 
also  an  agent  to  reside  in  the  country,  and  had  worked  some  of  the  mines ;  that 
the  defendant  having  applied  to  the  secretary  of  the  company  for  shares,  some 
were  appropriated  to  him ;  that  he  paid  an  instalment  of  15Z.  per  share;  that  he 
attended  at  the  counting-house  of  the  company,  and  there  signed  some  deed,  and 
afterwards  attended  a  general  meeting  of  the  shareholders :  Hdd^  that  assuming 
this  to  be  sufficient  evidence  of  the  defendant's  being  a  partner  in  the  company, 
it  was  incumbent  on  the  plaintiff  to  prove  that  the  directors  of  that  company  had 
authority  to  bind  the  other  members,  by  drawing  and  accepting  bills  of  ex- 
change, and  that  the  plaintiff  not  having  produced  the  deed  of  co-partnership,  nor 
given  any  evidence  to  show  that  it  was  necessary,  for  the  purpose  of  carrying  on 
the  business  of  that  mining  company,  or  usual  for  other  mining  companies  to 
draw  or  accept  bills  of  exchange,  there  was  no  evidence  to  go  to  the  jury  of  such 
an  authority  to  draw  or  accept  any  bills,  and  still  less  to  draw  or  accept  bills  in 
this  form,  which  in  effect  were  promissory  notes. 

SerMe,  also,  that  there  was  not  sufficient  evidence  to  show  that  the  defendant 
had  ever  become  a  complete  partner  in  the  company,  or  that  he  had  held  him- 
self out  to  the  world  as  such  partner. 

This  was  an  action  by  the  plaintiff  as  indorsee  of  the  following 
instrument :  — 
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<*  Rbdbuth,  March  30th,  1826. 

£300  Oa.  Od. 

"  Two  months  after  date,  pay  to  the  order  of  Mr.  Thomas  Teague, 
three  hundred  pounds,  value  received  as  advised. 

"  For  the  Cornwall  and  Devonshire 
"  Mining  Company. 

"  Rowland  Wilks.  * 

"  To  the  Cornwall  and  Devonshire  Mining  Company, 
**  Lombard  Street,  London.  * 

The  first  four  coimts  of  the  declaration  described  the  in- 
[*  129]  strument  as  a  bill  of  exchange,  charging  the  defendant  *  as 
drawer  and  acceptor;  and  the  fifth  described  it  as  a  prom- 
issory note.  Plea,  general  issua  At  the  trial  before  Burrough, 
J.,  at  the  summer  assizes  for  the  county  of  Somerset,  1827,  the 
following  appeared  to  be  the  facts  of  the  case.  The  bill  was  in- 
dorsed for  value  by  one  Teague  to  the  plaintiff;  and  having  been 
dishonoured  when  due,  the  plaintiff  now  claimed  to  recover  the 
amount  from  the  defendant  as  a  member  of  the  Cornwall  and 
Devonshire  Mining  Company.  In  order  to  show  that  he  was  a 
partner  in  that  company,  the  plaintiff  proved  that  in  the  early 
part  of  the  year  1825  certain  persons  associated  themselves  to- 
gether for  the  forming  of  a  company,  for  the  purpose  of  working 
mines  in  Devonshire  and  Cornwall.  On  the  7th  of  April  in  that 
year  a  meeting  of  those  persons  was  held,  at  which  resolutions 
were  passed  that  there  should  be  a  company  formed,  with  a  capi- 
tal of  one  million,  in  shares  of  £50  each ;  that  mines  in  Cornwall 
should  be  purchased,  and  that  there  should  be  directors,  a  treas- 
urer, a  secretary,  and  other  officers,  and  bankers  to  the  company. 
These  resolutions  were  advertised  in  the  newspapers.  A  counting- 
house  was  taken  in  London  for  transacting  the  business  of  the 
company,  clerks  were  engaged,  a  contract  was  entered  into  for  the 
purchase  of  mines  in  Cornwall,  an  agent  was  employed  to  reside 
there,  and  some  of  the  mines  were  actually  worked.  The  defend- 
ant, on  the  6th  day  of  April,  applied  to  the  secretary  of  the  com- 
pany for  thirty  shares,  and  ten  were  appropriated  to  hinu  Upon 
these  shares,  he  paid  to  the  bankers  of  the  company  an  instal- 
ment of  £5  per  share,  and  received  in  return  certain  printed 
receipts  called  scrip  receipts.  He  afterwards  took  these  scrip 
receipts  to  the  counting-house,  where  there  was  a  meeting  of  the 
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directors,  and  paid  a  *  second  instalment  of  £10  per  share,  [*  130] 
and  signed  a  deed.  In  July,  1826,  he  attended  a  general 
meeting  of  the  shareholders.  The  defendant  offered  evidence  of 
livhat  he  said  at  that  meeting,  to  show  that  he  went  to  it  for  the 
purpose  of  declining  any  interest  in  the  company,  and  not  for 
the  purpose  of  taking  any  part  in  the  direction  of  its  affairs.  The 
learned  Judge  rejected  this  evidence.  The  defendant  then  ten- 
dered evidence  to  show  that  the  original  projectors  of  the  company 
had,  by  false  representations,  induced  him  and  other  persons  to 
become  members  of  it  The  learned  Judge  was  of  opinion  that 
fraud  in  the  concoction  of  the  concern,  though  practised  on  the 
defendant,  was  no  answer  to  this  action  by  a  mere  stranger,  and 
refused  to  receive  the  evidence.  It  appeared  further  that  the  bill 
was  drawn  and  accepted  in  London,  though  dated  at  Bedruth,  in 
pursuance  of  a  resolution  of  the  directors,  which  was  entered  in 
the  book  of  the  company,  and  in  dischaige  of  a  claim  by  Teague 
on  the  company  for  an  advance  made  by  him,  and  was  afterwards 
allowed  in  account  to  Wilks  the  drawer.  It  was  objected,  first, 
that  there  was  no  evidence  to  show  that  the  defendant  ever  actu- 
ally became  a  partner  in  interest,  or  held  himself  out  to  the  world 
as  a  partner.  The  learned  Judge  was  of  opinion  that  there  was 
sufficient  proof  to  make  the  defendant  liable  as  a  partner.  Sec- 
ondly, assuming  that  the  defendant  was  proved  to  be  a  partner, 
there  was  no  proof  that  the  directors  had  authority  to  bind  the 
shareholders  by  drawing  or  accepting  bills.  The  learned  Judge 
reserved  the  latter  point,  and  a  verdict  was  found  for  the  plaintiff 
for  the  amount  of  the  bilL  In  the  following  term,  a  rule  nM 
was  obtained  for  entering  a  nonsuit  upon  the  point  re- 
served by  the  learned  Judge,  or  for  a  *  new  trial,  on  the  [*  131] 
ground  that  the  evidence  tendered  by  the  defendant  had 
been  improperly  rejected,  and  that  there  was  no  evidence  to  show 
that  the  defendant  was  a  partner. 

C.  F.  Williams  and  Follett  now  showed  cause.  There  was 
ample  evidence  to  show  that  the  defendant  either  was  an  actual 
partner,  or  that  he  held  himself  out  to  the  world  as  a  partner  in 
the  company.  First,  it  was  proved  that  a  partnership  or  com- 
pany was  formed  for  the  purpose  of  working  mines,  selling  the 
ore,  and  sharing  the  profits;  that  the  company  had  a  counting- 
house,  agents,  clerks,  and  all  the  usual  accompaniments  of  a  mer- 
cantile speculation.     Secondly,  there  was  proof  that  the  defendant 
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was  a  partner  in  that  concern.  He  applied  for  shares  and  they 
were  allotted  to  him,  he  paid  money  towards  the  funds  of  the 
society,  he  attended  at  the  counting-house,  and  also  at  a  general 
meeting  of  shareholders,  as  a  member  of  the  company,  and  he 
signed  some  deed.  The  plaintiff,  a  perfect  stranger  to  the  com- 
pany, and  the  mere  holder  of  a  bill  of  exchange,  cannot  reasonably 
be  expected  to  produce  the  deed  of  co-partnership  between  the 
defendant  and  the  other  members  of  the  company.  Besides,  parol 
evidence  is  sufficient  to  show  that  a  person  is  an  actual  partner 
with  another,  although  there  may  be  a  deed  of  partnership.  Alder- 
mi  V.  Clay,  1  Starkie,  405  (18  R  R  788);  Holmes  v.  ffiggins, 
1  B.  &  C.  74  But  then  it  will  be  said  that,  a  mine  being  real 
property,  an  actual  conveyance  ought  to  have  been  proved,  in  order 
to  show  that  the  defendant  took  any  interest  in  it ;  and  Vice  v. 
Lady  Anson,  7  B.  &  C.  409  (31  R  R  272),  will  be  relied  on.  In 
that  case  there  was  no  proof  that  Lady  Anson  had  attended 
[*  132]  any  meeting  of  *  the  shareholders,  or  that  she  had  any  in- 
terest whatever.  But  it  is  not  essential,  in  order  to  con- 
stitute mining  adventurers  partners,  that  they  should  have  an 
interest  in  the  mine  itself.  It  is  sufficient  for  that  purpose  that 
they  have  a  right  inter  se  to  share  the  profits  of  the  mine.  It  is 
not  usual  in  actions  against  mining  companies  to  give  any  proof 
of  an  actual  interest  in  the  mine,  for  no  interest  in  the  mine  is 
ordinarily  given  to  the  adventurers ;  they  have  a  mere  license  to 
work  the  mine.  [Bayley,  J.  Will  that  license  pass  otherwise 
than  by  deed  ?]  The  usual  evidence  is  that  the  defendant  attended 
at  the  meeting  of  the  proprietors,  or  had  his  name  inserted  in  what 
is  called  the  cost-book  of  the  mine.  [Bayley,  J.  That  would  be 
evidence  to  show  that  he  was  entitled  to  share  in  the  profits.] 
Here  the  defendant  became  an  actual  partner  in  interest  by  the 
assent  given  to  his  application  for  shares  by  the  other  members  of 
the  company,  to  whose  secretary  he  applied,  and  by  the  payment 
of  his  deposits.  He  also  held  himself  out  to  the  world  as  a  part- 
ner by  reason  of  his  having  paid  his  deposits,  and  having  attended 
at  the  counting-house  and  the  meeting  of  the  shareholders.  In 
Perring  v.  Hone,  4  Bing.  28,  the  plaintiff's  name  was  entered  in  a 
book  with  those  of  several  other  subscribers  to  a  projected  joint 
stock  company.  The  plaintiff  received  certain  scrip  receipts,  but 
sold  them  before  the  deed  for  the  formation  of  the  company  was 
executed,  and  therefore  he  was  not  a  party  to  that  deed.     It  was 
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held  that  he  was  a  partner  in  the  concern.  In  Ellis  v.  Schmcsck 
and  Thomas,  5  Bing.  521  (30  R  R  725),  the  defendants  had  pur- 
chased  the  scrip  of  a  mining  company  which  originated  in  fraud, 
and  had  attended  one  meeting  of  the  company ;  but  they 
never  signed  the  partnership  *  deed,  were  innocent  of  the  [*  133] 
fraud,  and  transferred  their  scrip  before  the  plaintiff  com- 
menced an  action  for  goods  furnished  to  the  company  after  the 
defendants  had  purchased  their  scrip.  It  was  held,  they  were 
liable.  But  then,  assuming  that  there  was  a  partnership  in  this 
case,  it  will  be  said  it  was  not  a  trading  partnership,  but  a  part- 
nership in  real  property,  and  that  particular  members  of  it  have 
no  implied  authority  to  bind  the  others  by  drawing  and  accepting 
bills  of  exchange ;  that,  like  the  joint  tenants  of  a  farm,  they  are 
not  traders  subject  to  the  bankrupt  laws.  But  here  the  persons 
who  composed  this  company  did  not  join  together  for  the  purpose 
of  cultivating  a  real  estate.  They  did  not  raise  the  ore  of  the 
mine  for  the  purpose  of  enjoying  the  real  estate,  but,  as  a  mode  of 
carrying  on  a  trade.  They  manufacture  and  prepare  the  ore  for 
the  market  Port  v.  Turton,  2  Wils.  169,  may  be  cited  to  show 
that  a  person  who  buys  a  coal  mine,  works  it,  and  sells  the  coals, 
is  not  necessarily  a  trader  within  the  bankrupt  laws.  But  if  the 
business  is  carried  on  not  as  a  mode  of  enjoying  the  profits  of  a 
real  estate,  —  if  it  is  carried  on  substantially  and  independently 
as  a  trade,  then  the  party  carrying  it  on  will  be  subject  to  the 
bankrupt  laws.  Meane  v.  Eogers,  9  B.  &  C.  577.  It  is  not  neces- 
sary, however,  to  contend  here,  that  these  persons  would  be  traders 
liable  to  the  bankrupt  laws.  It  is  sufBcient  to  show  that  they 
constitute  a  trading  partnership.  In  Crawshay  v.  Maule  and 
Others^  1  Swanst  495  (p.  467,  posi),  it  was  held  that  where  several 
persons  are  jointly  interested  in  a  mine  which  they  are  working, 
the  concern  is  not  a  joint  interest  in  land,  but  a  partnership  in 
trade ;  and  in  Jefferys  v.  Smith,  1  Jac  &  Walk.  298  (21 
R  R  195),  a  *  receiver  was  appointed  of  mines  in  which  [*134] 
several  persons  were  interested,  on  thp  ground  that  the 
concern,  from  the  nature  of  the  subject,  was  a  species  of  trade, 
and  not  a  mere  tenancy  in  common  of  land.  And  in  Story  v. 
Lord  Windsor,  2  Atk.  630,  Lord  Hardwicke  said,  that  a  colliery 
was  a  kind  of  trade,  and  that  an  account  might  be  taken  of  the 
profits;  and  Jesus  College  v.  Bloom,  3  Atk.  262,  Ambler,  54, 
shows  that  an  adventurer  in  mines  may  have  an  account  of  profits 
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in  equity  like  other  trading  partners.  The  principle  on  which 
partners  have  been  held  to  have  power  to  bind  one  another,  hj 
drawing  or  accepting  bills  of  exchange,  is,  that  one  partner  is  pre- 
sumed to  be  the  agent  of  the  others  for  doing  all  such  acts  as  are 
necessary  to  carry  into  efifect  the  purposes  for  which  they  are  asso- 
ciated together.  If  they  sell  goods,  therefore,  to  persons  living  at 
a  distance,  they  must  in  the  ordinary  course  draw  bills  for  pay- 
ment. So  also,  if  they  buy  upon  credit,  they  must  accept  bills. 
Now,  the  persons  trading  in  this  ore  must  buy  materials  to  enable 
them  to  raise  it,  and  must  sell  it  to  persons  living  at  a  distance. 
The  same  necessity,  therefore,  exists  for  them  to  draw  and  accept 
bills  as  for  the  members  of  any  other  trading  partnership.  Then, 
as  to  the  rejection  of  the  evidence,  what  the  defendant  said  or  did 
at  the  meeting  of  shareholders  in  July,  could  not  be  evidence  to 
show  that  he  was  not  a  partner  in  March,  when  the  bill  was 
drawn.  [Parke,  J.  If  you  relied  on  the  fact  of  his  having 
attended  that  meeting  to  show  that  he  was  a  partner,  what  he  said 
or  did  at  that  meeting  must  be  evidence  to  show  the  character  in 

which  he  attended.]  Assuming  that  to  be  so,. evidence 
[•  135]  was  not  admissible  to  show  that  *  the  original  proprietors 

of  the  company  induced  the  defendant  and  others  to  be- 
come members,  by  fraudulently  misrepresenting  their  capital,  and 
falsely  promulgating  that  certain  persons  had  become  shareholders^ 
unless  it  was  shown  that  the  plaintiff  was  a  party  to  the  fraud. 
The  only  question  is,  whether  the  defendant  was  a  partner  in 
that  company.     If  he  was,  he  is  liabla 

The  Attorney-General  (and  Crowder  was  with  him),  in  support 
of  the  rule,  was  desired  by  the  Court  to  confine  himself  to  the 
question,  whether  the  directors  had  authority  to  bind  the  other 
members  of  the  company  by  drawing  and  accepting  bills.  It  is 
clear  that  the  directors  could  not  bind  the  other  members  of  the 
company  by  drawing  and  accepting  bills,  without  an  authority 
from  them,  either  express  or  implied.  Here  there  was  no  proof  of 
any  express  authority.  The  deed  of  co-partnership  was  not  pro- 
duced. The  law  will  not  imply  such  an  authority  in  this  case, 
though  it  does  so  in  the  case  of  an  ordinary  trading  partnership. 
Here  several  persons  have  associated  together  for  the  purpose  of 
working  mines,  and  raising  and  selling  the  ore.  That  is  not  a 
trade,  but  a  mode  of  enjoying  the  produce  of  the  land.  The  ad- 
venturers resemble  the  joint  occupiers  of  a  farm,  whose  object  is, 


E.  C.  VOL.  XIX.]      SECT.  H.  —  RELATION   OF  PARTNERS,  ETC.  429 

Vo.  7.  —  TOftWnwn  t.  Talpy,  10  Bam.  &  Cnw.  185-137. 

by  cultivation,  to  raise  the  produce  and  sell  the  same ;  and  though 
it  may  be  necessary  to  purchase  many  things  for  the  purpose  of 
cultivating  the  land  and  effecting  their  object^  the  law  does  not 
imply  any  authority  for  one  of  several  persons  jointly  interested 
in  a  farm,  to  bind  the  others  by  bills  of  exchange.  Oreendade  v. 
Dotoer,  7  B.  &  C.  635  (31  R  R  272).     Ship  owners  may 

*  bind  each  other  for  repairs,  but  not  by  bills  of  exchange.  [*  136] 
WUliams  v.  ThoToas,  6  Esp.  18, 

Lord  Tenterden,  Ch.  J.  Assuming  that  the  defendant  was 
proved  to  be  a  partner,  and  not  merely  to  have  done  certain  acts 
in  contemplation  of  becoming  a  partner,  it  was  not  shown  that  he, 
or  the  other  members  of  that  company,  had  given  any  authority 
to  a  certain  part  of  that  company  to  bind  the  rest,  by  drawing  or 
accepting  bills  of  exchange.  In  order  to  show  that,  the  plaintiff 
should  have  gone  further,  and  proved  some  express  authority  for 
that  purpose,  or  facts  from  which  the  law  would  imply  such 
authority.  The  deed  executed  by  the  defendant  and  the  other 
partners  may,  perhaps,  have  contained  a  clause  empowering  the 
directors  to  draw  and  accept  bills ;  but  that  was  not  produced.  In 
the  absence  of  such  proof,  I  am  of  opinion  that  the  mere  circum- 
stance of  the  defendant's  having  become  a  shareholder  in  a  mining 
company  does  not,  in  point  of  law,  make  him  answerable  for  bills 
drawn  or  accepted  by  those  who  took  upon  themselves  to  manage 
the  concern. 

Batlet,  J.  I  am  not  prepared  to  say  that  there  was  sufficient 
evidence  to  charge  the  defendant  either  as  an  actual  partner,  or  as 
a  person  who  held  himself  out  to  the  world  as  a  partner.  A  doubt 
upon  that  point,  however,  would  only  entitle  the  defendant  to  a 
new  trial  But  in  order  to  establish  his  liability,  it  ought  to 
have  been  made  out  affirmatively,  on  the  part  of  the  plaintiff, 
that  this  was  a  company  in  which  the  directors  were 

*  authorised  to  bind  the  other  members  by  drawing  and  [*  137] 
accepting  bill&  Now,  upon  that  point,  the  only  ques- 
tion which  could  be  submitted  to  the  jury  was,  whether  companies- 
instituted  for  similar  purposes  had  constantly  been  in  the  habit  of 
drawing  and  accepting  bills,  or  whether  it  was  absolutely  neces- 
sary, for  the  purpose  of  carrying  on  the  concern,  that  there  should 
have  been  such  a  power.  There  was  no  evidence  to  warrant  the 
Jud^e  in  leaving  those  questions  to  the  jury.     First,  there  was  no 
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evidence  for  them  that  such  a  power  was  usually  vested  in  the 
directors  of  other  companies,  or  that  it  was  necessary  for  the  pur- 
pose of  carrying  on  such  a  concern.  I  think  that  such  a  power  is 
not  necessary  for  that  purpose.  The  directors  of  such  a  company 
ought  to  take  care  to  have  ready  money  to  answer  all  demands 
upon  them.  If  they  have  not,  I  cannot  suppose  that  every  person 
who  becomes  a  shareholder  in  such  a  company  understands  that 
he  is  to  be  personally  liable  upon  a  bill  of  exchange,  drawn  or 
accepted  by  a  director;  for  the  effect  of  that  would  be  to  authorise 
the  directors  to  pledge  the  credit  and  responsibility  of  the  indi- 
vidual shareholders  to  any  extent ;  and  if  that  was  not  the  under- 
standing of  the  shareholders,  the  directors  could  not  have  any 
implied  authority  to  pledge  the  credit  of  the  other  members  by 
drawing  or  accepting  bills.  The  directors  may  bind  themselves 
personally,  and  pledge  their  own  responsibility,  but  not  that  of 
the  other  members.  I  am  therefore  of  opinion,  that  there  was  in 
this  case  no  evidence  of  any  authority  conferred  upon  the  directors 
by  the  defendant,  or  any  other  members  of  the  company,  to  charge 
them  individually,  by  drawing  or  accepting  bills  of  exchange. 

[•  138]  *  LiTTLEDALE,  J.  I  think  the  rule  must  be  made  abso- 
lute for  a  nonsuit.  The  bill  is  drawn  by  Richard  Wilks 
for  the  Cornwall  and  Devonshire  Mining  Company.  It  is  ad- 
dressed to  the  company,  and  accepted  for  them  by  John  Wood, 
their  secretary.  In  its  form,  therefore,  it  is  very  unusual.  It  is 
not  a  bill  drawn  by  individuals  upon  others,  but  drawn  for  and 
accepted  by  a  mining  company.  Wlien  the  plaintiff,  therefore, 
took  this  bill,  he  had  notice  on  the  face  of  it  that  it  was  not  an 
ordinary  bill  of  exchange.  It  was  then  incumbent  on  him  to  in- 
quire whether  the  persons  who  drew  and  accepted  this  bill  had 
authority,  by  such  acts,  to  bind  the  defendant,  the  latter  not 
appearing  on  the  face  of  the  bill  to  be  a  partner  with  those  per- 
sons ;  and  it  was  incumbent  on  the  plaintiff  to  prove  at  the  trial 
that  they  had  such  authority.  In  the  case  of  an  ordinary  trading 
partnership,  the  law  implies  that  one  partner  has  authority  to 
bind  another  by  drawing  and  accepting  bills,  because  the  drawing 
and  accepting  of  bills  is  necessary  for  the  purposes  of  carrying  on 
a  trading  partnership ;  but  it  does  not  follow  that  it  is  necessary 
for  the  purpose  of  carrying  on  the  business  of  a  mining  company. 
Evidence  of  the  nature  of  the  company  ought  to  have  been  given, 
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to  show  that,  in  order  to  carry  into  effect  the  purposes  for  which 
it  was  instituted,  it  was  necessary  that  individual  members  should 
have  the  power  of  binding  the  others  by  drawing  and  accepting 
bills  of  exchange.  In  the  absence  of  any  such  evidence,  I  am  of 
opinion  that  it  is  not  competent  to  individual  members  of  a  min- 
ing company  (which  is  not  a  regular  trading  company),  to  bind 
the  rest  by  drawing  or  accepting  bills.  One  of  several  persons 
jointly  interested  in  a  farm  has  no  power  to  bind  the 
others  by  drawing  or  accepting  bills,  because  *  it  is  not  [*  139] 
necessary,  for  the  purposes  of  carrying  on  the  farming 
business,  that  bills  should  be  drawn  or  accepted.  The  object  of 
persons  concerned  in  such  an  undertaking  is  to  sell  the  produce  of 
the  farm ;  and  though,  with  a  view  to  such  sale,  it  may  be  neces- 
sary to  buy  many  things  in  order  to  raise  and  put  the  produce  in  a 
saleable  state,  yet  it  is  not  necessary  for  that  purpose  that  bills  of 
exchange  should  be  drawn.  Even  if  that  were  necessary  for  the 
purpose  of  carrying  on  a  mining  concern,  though  not  for  the  pur- 
pose of  managing  a  farm,  it  was  incumbent  on  the  plaintiff,  in 
this  case,  to  have  shown,  either  from  the  very  nature  of  this  com- 
pany, that  it  was  necessary,  or,  from  the  practice  in  other  similar 
companies,  that  it  was  usual ;  for,  if  it  were  necessary  or  usual, 
it  would  be  reasonable  that  the  directors  should  have  such  a 
power,  and  the  law  would  imply  it  Besides,  this  is  in  form  a 
bill  of  exchange  drawn  by  the  company  upon  themselves.  It  is, 
therefore,  in  effect,  a  promissory  note.  I  think  it  would  require 
more  evidence  to  show  that  the  directors  of  such  a  company  had 
power  to  bind  the  other  members  by  promissory  notes  than  by 
bills  of  exchange.  Upon  the  ground,  therefore,  that  the  plaintiff, 
having  had  notice  of  what  the  nature  of  the  bill  was,  ought,  be- 
fore he  took  it,  to  have  ascertained  whether  the  directors  had 
authority  to  bind  the  other  members  of  the  company  by  drawing 
and  accepting  bills,  and  to  have  proved,  aflBrmatively,  that  they 
had  such  authority,  and  not  having  given  evidence  to  show  that 
it  was  necessary  for  this  mining  company,  or  usual  for  other  simi- 
lar mining  companies,  to  draw  or  accept  bills,  and  still  less  to 
accept  bills  in  this  form,  I  am  of  opinion  that  he  is  not  entitled 
to  recover. 

*  Parke,  J.  —  I  am  also  clearly  of  opinion  that  there  [•  140] 
ought  to  be  a  nonsuit  or  a  new  trial.     This  was  an  action 
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upon  a  bill  of  exchange  against  the  defendant  as  one  of  the  drawers 
or  acceptors.  The  bill  was  not  drawn  or  accepted  by  the  defend- 
ant himself ;  and,  therefore,  the  plaintiff  was  bound  to  show  that 
the  defendant,  either  expressly  or  impliedly,  authorised  the  draw- 
ing or  accepting  of  the  bill  of  exchwge ;  and  it  makes  no  differ- 
ence in  my  mind,  that  the  plaintiff  was  the  holder  for  a  valuable 
consideration,  because,  though  he  was  such  a  holder,  he  was  bound 
to  make  out  his  case,  and  for  that  purpose  to  show  an  authority 
from  the  defendant  There  is  no  pretence  to  say  that  there  was 
any  express  authority  to  draw  or  accept  this  bill  of  exchange ;  and 
there  is  no  pretence  to  say,  that  the  drawing  or  accepting  of  this 
bill  was  subsequently  ratified  by  the  defendant;  and,  therefore, 
the  plaintiff  proposes  to  show  that  there  was  an  implied  authority, 
and  that  implied  authority,  it  is  said,  arises  from  the  relation  of 
partner. 

Now,  undoubtedly,  if  there  is  a  complete  partnership  between 
two  or  more  persons,  one  partner  does  communicate  to  the  other 
standing  in  the  relation  of  complete  partner,  all  authorities  neces- 
sary for  carrying  on  the  partnership,  and  all  authorities  usually 
exercised  by  partners  in  the  course  of  that  dealing  in  which  they 
are  engaged.  The  plaintiff,  therefore,  must  begin  by  showing 
that  the  defendant  stood  in  the  situation  of  complete  partner.  He 
says,  I  can  sho>^  that;  in  the  first  place,  because  the  defendant 
has  represented  himself  to  be  so.  And  if  it  could  have  been 
proved  that  the  defendant  had  held  himself  out  to  be  a  partner, 
not "  to  the  world, "  for  that  is  a  loose  expression,  but  to  the  plain- 
tiff himself,  or  under  such  circumstances  of  publicity  as 
[*  141]  to  *  satisfy  a  jury  that  the  plaintiff  knew  of  it  and  be- 
lieved him  to  be  a  partner,  he  would  be  liable  to  the 
plaintiff  in  all  transactions  in  which  he  engaged  and  gave  credit 
to  the  defendant,  upon  the  faith  of  his  being  such  partner.  The 
defendant  would  be  bound  by  an  indirect  representation  to  the 
plaintiff,  arising  from  his  conduct,  as  much  as  if  he  had  stated  to 
him  directly  and  in  express  terms  that  he  was  a  partner,  and  the 
plaintiff  had  acted  upon  that  statement  There  is,  however,  no 
reason  in  this  case  to  say  that  the  defendant  ever  held  himself 
out  to  the  world,  still  less  that  he  held  himself  out,  either  directly 
or  indirectly,  to  the  plaintiff  as  a  partner.  Therefore,  upon  the 
ground  of  representation,  he  is  not  liable. 
It  is  next  said  that  he  was  bound,  because  he  was,  in  point  of 
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fact,  a  partner.  It  is  to  be  observed,  that  amongst  the  circum- 
stances lelied  upon  to  show  that,  was  the  fact  of  the  defendant's 
attendance  at  some  meeting  of  the  shareholders ;  but,  as  the  learned 
Judge  shut  out  the  evidence  of  what  passed  at  the  meeting  at 
which  the  defendant  attended,  that  attendance  ought  not  to  have 
been  used  against  him ;  and  therefore,  on  that  ground,  it  seems  to 
me  there  ought  to  be  a  new  trial. 

But  I  think  that,  in  this  case,  it  is  very  difficult  to  say  that 
there  was  sufficient  evidence  to  go  to  the  jury  that  the  defendant 
actually  was  a  partner;  because  all  the  acts  proved  and  relied 
upon  at  the  trial  were  equally  consistent  with  the  supposition  of 
an  intention  on  his  part  to  become  a  partner  in  a  tiade  or  business 
to  be  afterwards  carried  on,  provided  certain  things  were  done,  as 
with  that  of  an  existing  partnership.  There  is  a  gieat 
difference  between  the  two  cases.  If  there  is  a  *  contract  [*  142] 
to  carry  on  any  business  by  way  of  present  partnership,  be- 
tween a  certain  definite  number  of  persons,  and  the  terms  of  that 
contract  are  unconditional  or  complete,  I  have  already  said  that 
the  partners  give  to  each  other  an  implied  authority  to  bind  the 
rest  to  a  certain  extent.  But  if  a  person  agree  to  become  a  part- 
ner at  a  future  time  with  others,  provided  other  persons  agree  to 
do  the  same,  and  advance  stipulated  portions  of  capital,  or  pro- 
vided any  other  previous  conditions  are  performed,  he  gives  no 
authority  at  all  to  any  other  individual,  until  all  those  conditions 
are  performed.  If  any  of  the  other  intended  partners  in  the  mean 
time  enter  into  contracts,  it  seems  to  me  to  be  clear  that  he  is  not 
bound  by  them,  on  the  simple  ground  that  he  has  never  authorised 
them  (always  supposing  that  he  has  not  held  himself  out,  directly 
or  indirectly,  to  the  party  with  whom  the  contracts  are  made,  as 
having,  in  substance,  given  that  authority).  In  those  cases  in 
which  a  plaintiff  has  not  been  induced  by  the  defendant's  repre- 
sentation to  give  credit  to  him,  but  seeks  to  fix  him  because  he 
has  really  authorised  the  contract  to  be  made,  the  plaintiff  must 
show  that  authority,  and  an  authority  upon  condition  not  per- 
formed, is  no  authority  at  all. 

For  these  reasons  I  should  say  a  new  trial  ought  to  be  granted, 
upon  the  ground  that  no  sufficient  evidence  was  given  to  show  that 
the  defendant  was  a  complete  partner.  Supposing,  however, 
that  the  defendant  was  a  complete  partner,  there  is  another  ques- 
tion upon  which  this  case  may  be  decided ;  that  is,  that,  at  all 
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events,  there  was  not  any  evidence  to  prove  an  authority  in  the 
partners  in  this  concern  to  draw  such  a  bill  of  exchange  as  this. 
I  very  much  doubt  whether  there  is  any  authority  in  min- 
[*  143]  ing  companies  arising  by  implication  from  *  the  nature  of 
their  dealings  (and  it  is  to  be  observed  that  there  was  no 
proof  of  any  usage  to  do  this  in  such  companies)  to  draw  bills  of 
exchange.  The  argument  would  go  to  this,  that  all  persons  who 
deal  in  the  produce  of  the  land  which  they  jointly  occupy,  because 
they  might  sell  that  produce  at  a  distance,  would  have  an  implied 
power  given  to  each  other  to  draw  bills  of  exchange  for  the  pur- 
pose of  receiving  payment  for  it  If  the  argument  was  valid,  it 
would  show  that  farmers  acting  in  partnership,  as  well  as  miners, 
would  have,  as  incidental  to  the  relation  of  partners,  an  authority 
to  draw  bills  of  exchange  upon  the  persons  to  whom  the  produce 
of  the  land  was  sold.  There  is,  however,  no  necessity  to  decide 
that  point,  because  there  is  no  ground,  at  all  events,  to  say  that 
mining  partners  have  an  implied  authority  from  one  another, 
arising  from  the  nature  of  their  business  to  draw  such  a  bill  of 
exchange  as  this ;  for,  upon  the  face  of  it,  this  is  a  bill  drawn  by 
the  company  upon  themselves,  and  though  it  is  in  form  treated  as 
a  bill  of  exchange,  it  is  in  substance  only  a  promissory  note ;  and 
the  effect  of  saying  that  one  member  of  a  company  like  this  can 
draw  such  bills  or  promissory  notes  would  be,  that  each  of  the 
partners  in  the  concern  would  have  the  power  of  pledging  the 
others,  not  only  to  the  extent  of  the  goods  the  company  might  sell 
in  the  course  of  their  ordinary  dealings,  but  without  any  limit  at 
all,  inasmuch  as  one  partner  might  raise  money  to  any  amount  by 
drawing  bills  of  exchange,  and,  if  they  were  passed  into  the  hands 
of  innocent  indorsees,  the  partners  would  be  liable  to  the  full  ex- 
tent of  their  fortunes. 
It  appears  to  me,  therefore,  that  there  ought  to  be  a  non- 
suit, on  the  ground  that  the  alleged  partners  had  no 
[*  144]  ♦  authority  to  draw  a  bill  of  exchange  of  this  description. 
I  offer  no  opinion  upon  the  question,  whether  the  evi- 
dence that  was  offered  of  the  fraudulent  concoction  of  this  com- 
pany would,  if  received,  be  an  answer  to  this  action.  It  has  been 
assumed  in  argument,  with  reference  to  this  part  of  the  case,  that 
the  plaintiff  believed  the  defendant  to  be  a  partner;  and  un- 
doubtedly, if  the  defendant,  though  he  had  been  induced  to  enter 
into  the  partnership  by  fraud,  had  represented  himself  to  the 
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plaintiff  as  a  partner,  he  could  not  avail  himself  of  the  fraud  as 
any  answer  to  a  plaintiff  whose  situation  had  been  altered  in  con- 
sequence of  that  representation.  That,  however,  is  not  this  case. 
This  is  a  case  of  an  alleged  actual  partnership,  and  the  plaintiff 
must  show  a  partnership  in  order  to  iSx  the  defendant,  and  the  ques- 
tion is,  whether,  if  that  defendant  has  been  induced  by  fraud  to 
enter  into  it,  it  is  any  partnership  at  all,  for  this  puipose.  It  is 
not  necessary  to  give  any  opinion  upon  that  question  at  present : 
but  I  conceive  that  it  is  one  of  considerable  nicety. 

Eule  absolute  far  a  nonsuit. 


ENGLISH  NOTES. 

Even  in  a  business  where  it  is  usual  to  draw  bills  the  general  author- 
ity is  only  an  implied  authority,  and  the  implication  may  be  rebutted 
by  express  previous  notice  to  the  party  taking  such  security  from  one 
of  the  partners^  that  the  other  would  not  be  liable  for  it.  Lord  OalU 
way  V.  Mathew  (1808),  10  East,  264, 10  E.  B.  289. 

The  implied  authority  of  one  partner  to  bind  another  by  promissory 
note  or  bill  of  exchange  is  confined  to  partnerships  for  the  purpose  of 
trade.  No  such  authority  is  implied  in  the  business  of  attorneys  or 
solicitors,  even  if  given  for  a  debt  of  the  firm.  Medley  v.  Bainbridge 
(1842),  3  Q.  B.  316, 2  Gale  &  Dav.  483.  The  same  principle  is  applied 
in  Garland  v.  Jacomb  (Ex.  Ch.  1873),  L.  R.  8  Ex.  216,  28  L.  T.  877, 
21  W.  K.  868.  There  the  bill  had  been  dravm  and  also  indorsed  in  the 
partnership  name  by  one  of  the  firm  for  his  own  private  purposes.  The 
action  was  against  the  acceptor^  and  the  further  question  arose  whether 
he  was  estopped  by  his  acceptance.  It  was  held  that  although,  as  ac- 
ceptor, he  was  estopped  from  disputing  that  the  bill  was  properly  drawn, 
he  was  not  estopped  from  disputing  the  indorsement  in  the  name  of  the 
firm  although  it  was  made  by  the  partner  who  had  drawn  the  bill  in  the 
name  of  the  firm. 

It  is  not  competent  to  a  railway  company  constituted  in  the  usual 
way  to  draw,  accept,  or  indorse  bills  of  exchange ;  and  a  denial  of  the 
acceptance  is  well  pleaded  though  the  acceptance  purported  to  be  given 
by  order  of  the  directors  and  under  the  common  seal  of  the  company. 
Bateman  v.  Mid-  Wales  Railway  Co.  (1866),  L.  R.  1  C.  P.  499,  35 
L.  J.  C.  P.  205,  14  W.  R.  672.  As  to  the  power  of  a  company  consti- 
tuted under  the  Companies  Act,  1862,  it  depends  on  a  fair  construction 
of  the  memorandum  and  articles.  Peruvian  Railway  Co.  v.  Thames 
&  Mersey  Marine  Insurance  Co,  (1867),  L.  R.  2  Ch.  617,  36  L.  J.  Ch. 
864,  16  L.  T.  644,  16  W.  R.  1002. 
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The  sections  of  the  Partnership  Act,  1890  (63  &  64  Vict.  c.  39)^ 
relating  to  the  subject  in  band  are  as  follows :  *-« 

^'  Section  5.  Every  partner  is  an  agent  of  the  firm  and  bis  other  part- 
ners for  the  purpose  of  the  business  of  the  partnership;  and  the  acts  of 
every  partner  who  does  any  act  for  carrying  on  in  the  usual  way  busi- 
ness of  the  kind  carried  on  by  the  firm  of  which  he  is  a  member  bind 
the  firm  and  his  partners,  unless  the  partner  so  acting  has  in  fact  no 
authority  to  act  for  the  firm  in  the  particular  matter,  and  the  person 
with  whom  he  is  dealing  either  knows  that  he  has  no  authority,  or  does 
not  know  or  believe  him  to  be  a  partner. 

'*  Section  6.  An  act  or  instrument  relating  to  the  business  of  the  firm 
and  done  or  executed  in  the  firm-name,  or  in  any  other  manner  show- 
ing an  intention  to  bind  the  firm,  by  any  person  thereto  authorised, 
whether  a  partner  or  not,  is  binding  on  the  firm  and  all  the  partners. 

<<  Provided  that  this  section  shall  not  afEect  any  general  rule  of  law 
relating  to  the  execution  of  deeds  or  negotiable  instruments. 

<'  Section  7.  Where  one  partner  pledges  the  credit  of  the  firm  for  a 
purpose  apparently  not  connected  with  the  firm's  ordinary  course  of 
business,  the  firm  is  not  bound,  unless  he  is  in  fact  specially  authorised 
by  the  other  partners;  but  this  section  does  not  affect  any  personal 
liability  incurred  by  an  individual  partner. 

'^Section  8.  If  it  has  been  agreed  between  the  partners  that  any  re- 
striction  shall  be  placed  on  the  power  of  any  one  or  more  of  them  to 
bind  the  firm,  no  act  done  in  contravention  of  the  agreement  is  binding 
on  the  firm  with  respect  to  persons  having  notice  of  the  agreement.'' 

AMERICAN  NOTES. 

American  cases  supporting  the  familiar  proposition  that  a  partner  has  im- 
plied authority  to  bind  the  partnership  by  such  acts  as  are  usual  in  carrying 
on  the  kind  of  business  in  which  the  partnership  is  engaged,  that  is,  by  acts 
which  fall  witbin  the  scope  of  the  partnership  bnsiness,  are  collected  in  1 
Lindley  on  Partnership,  2nd  American  edition,  •124,  notes;  17  Am.  ft  Eng. 
Encycl.  of  Law,  1st  ed.,  987,  note.  **  Every  partner  is  .  .  .  ,  in  contempla- 
tion of  law,  the  general  and  accredited  agent  of  the  partnership;  or,  as  it  is 
sometimes  expressed,  each  partner  is  prceposiius  negotiU  societaiia;  and  may 
consequently  bind  all  the  other  partners  by  his  acts  in  all  matters^  which  are 
within  the  scope  and  objects  of  the  partnership."  Story  on  Agency,  9th  ed., 
§  124.  "  The  acting  partners  are  identified  with  the  company,  and  have  power 
to  conduct  its  usual  business,  in  the  usual  way.  This  power  is  conferred  by 
entering  into  the  partnership,  and  is  perhaps  nerer  to  be  found  in  the  articles." 
Marshall,  Ch.  J.,  in  Winship  v.  Bank  of  the  United  States,  5  Peters  (U.  S.), 
529,  562. 

The  authority  of  a  partner,  to  quote  the  language  of  Matthkws,  J.,  in 
Irwin  V.  WUliar,  110  U.  S.,  499,  505-506,  «may  be  implied  from  the  nature 
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of  the  business  acoording  to  the  uaoal  and  ordinary  course  in  which  it  is  car. 
ried  on  by  those  engaged  in  it  in  the  locality  which  is  its  seat,  or  as  reason- 
ably necessary  or  fit  for  its  successful  prosecution.  If  it  cannot  be  found  in 
that,  it  tn%y  still  be  inferred  from  the  actual  though  exceptional  course  and 
conduct  of  the  business  of  the  partnership  itself,  as  personally  carried  on,  with 
the  knowledge,  aotual  or  presumed,  of  the  partner  sought  to  be  charged.  .  .  . 
What  the  nature  of  that  business  in  each  case  is,  what  is  necessary  and  proper 
to  its  successful  prosecution,  what  is  involved  in  the  usual  and  ordinary  course 
of  its  management  by  those  engaged  in  it,  at  the  place  and  time  where  it  is 
carried  on,  are  all  questions  of  fact  to  be  decided  by  the  jury,  from  a  consid- 
eration of  all  the  circumstances  which,  singly  or  in  combination,  affect  its 
character  or  determine  its  peculiarities,  and  from  them  all,  giving  to  each  its 
due  weight,  it  is  its  province  to  ascertain  and  say  whether  the  transaction  in 
question  is  one  which  those  dealing  with  the  firm  had  reason  to  believe  was 
authorized  by  all  its  members." 

For  the  purpose  of  showing  the  scope  of  the  bosiness  of  a  partnership,  evir 
dence  of  the  common  and  usual  dealings  of  persons  engaged  in  the  same 
business  in  the  same  locality,  is  competent.  Waring  v.  Grady ^  49  Alabama, 
465;  Smilh  v.  CoLlins,  116  Massachusetts,  888;  Galloway  v.  Hugh€$^  1  Bailey 
(S.  C),  553.  So  also  evidence  of  the  course  of  business  of  the  particular 
firm.  HoU  v.  Simmansj  16  Missouri  Appeal  Rep.  97 ;  Midland  Natiomd  Batik 
V.  Sckotny  123  Missouri,  650 ;  Hoikituon  v.  EUolf  62  Pennsylvania  State,  398. 

Though  partners  may,  by  agreement  among  themselves,  restrict  their 
powers  as  agents  of  the  firm,  a  third  person  without  knowledge  of  such  a  re- 
striction is  not  affected  by  it  in  his  dealings  with  the  partners.  If,  however, 
he  has  notice  of  the  resection,  he  will  be  bound  by  it.  Knox  v.  Buffington^ 
50  Iowa,  820;  WiUon  v.  Richards,  28  Minnesota,  837;  Bromley  v.  Elliot,  88 
New  Hampshire,  287;  and  other  cases  cited  in  17  Am.  &  £ng.  Encycl.  of 
Law,  Ist  ed.,  996,  note  1. 

Strictly  it  is  a  question  of  fact  for  the  jury  whether  or  not  an  act  falls 
within  the  scope  of  the  partnership  business.  *'  This  is  undoubtedly  true  of 
a  new  business  or  of  one  carried  on  in  an  exceptional  manner.  But  in  old 
and  well  defined  lines  of  business,  whether  a  particular  act  is  within  the 
scope  of  a  partner's  implied  authority  is  a  question  of  fact  to  be  determined 
by  the  Court.  In  such  cases,  Sir  Frederick  PoUock  has  observed :  <  There  are 
well  understood  usages  extending  to  all  trading  partnerships,  and  now  con- 
stantly recognized  by  the  Court ;  these  have  become  in  effect  rules  of  law.' " 
Burdick  on  Partnership,  167;  citing  Alsop  v.  Central  Truet  Co*,  88  South- 
western Rep.,  510  (Kentucky,  1897),  where  it  is  said  :  "  In  a  commercial 
partnership  the  extent  of  a  partner's  power  to  bind  the  firm  is  a  question  of 
law,  while  in  the  non-commercial  firm  the  power  to  bind  his  co-partner  is  a 
question  of  fact." 

For  cases  on  the  power  of  a  partner  to  buy  and  sell  property  for  the  firm, 
to  borrow  money,  hire  servants,  coUect  debts,  and  in  general  to  bind  the  firm 
by  any  simple  contract  which  may  fairly  be  said  to  fall  within  the  scope  of 
the  firm  business,  see  Parsons  on  Partnership,  4th  ed.,  §§  108-121,  notes. 

With  regard  to  the  power  of  a  partner  to  bind  the  firm  by  the  issue  of 
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negotiable  paper  in  the  firm  name,  the  distinction  between  trading  and  non- 
trading  partnerships  is  well  established  in  the  United  States.  It  is  settled 
that  a  member  of  a  trading  partnership  may  bind  the  firm  by  signing  its 
name  to  a  bill  or  note  issued  for  an  actual  or  ostensible  firm  purpose.  Nu- 
merous attempts  haye  been  made  to  define  a  *' trading"  partnership.  For 
example,  see  the  opinion  of  Marshall,  Ch.  J.,  in  Wituhip  y.  Bank  of  the  United 
States,  6  Peters  (U.  S.),  629,  661 ;  Clifford,  J.,  in  Kimbro  y.  BuHiU,  22 
Howard  (U.  S.),  266,  268 ;  Lee  y.  National  Bank,  46  Kansas,  8.  Mr.  Burdick, 
in  his  book  on  Partnership,  pp.  178, 170,  says :  "  It  would  seem,  therefore,  that 
eyery  partnership,  whether  engaged  in  ordinary  merchandising,  or  in  manu- 
facturing or  mercantile  pursuits,  is  a  trade  partnership,  in  the  sense  now  under 
consideration,  if  the  regular  conduct  of  its  affairs  so  notoriously  inyolyes  buy- 
ing or  selling  on  credit,  as  to  warrant  a  Court  in  taking  judicial  cognizance  of 
its  business  usage  in  this  respect"  Among  the  cases  recognizing  the  power 
of  a  partner  in  a  trading  partnership  to  bind  the  firm  by  the  issue  of  ne- 
gotiable paper,  are  the  following:  Wagner  y.  Simmons,  61  Alabama,  143; 
Decker  y.  Howell,  42  California,  636;  Dow  y.  PhiUips,  24  Illinois,  240;  Van 
Brunt  y.  Mather,  48  Iowa,  603 ;  Deitz  y .  Regnier,  27  Kansas,  94 ;  First  National 
Bank  y.  Freeman,  47  Michigan,  408;  Faler  y.  Jordan,  44  Mississippi,  283; 
Dow  y.  Moore,  47  New  Hampshire,  419. 

A  partner  in  a  non-trading  firm,  on  the  other  hand,  has  no  implied  author- 
ity to  issue  negotiable  paper.  See,  for  example,  Kimbro  y.  Bullitt,  22  Howard 
(U.  S.),  266  (a  firm  of  farmers)  ;  Cocke  y.  Branch  Bank  of  MobUe,  3  Alabama, 
176  (tayern-keepers) ;  Pease  y.  Cole,  63  Connecticut,  63  (theatre-managers) ; 
Worster  y.  Forbush,  171  Massachusetts,  423  (lawyers) ;  Crosihwait  y.  Ross,  I 
Humphreys  (Tenn.),  23  (physicians).  Other  cases  are  cited  in  Parsons  on 
Partnership,  4th  ed.,  §  86,  note;  Burdick  on  Partnership,  pp.  180-182. 

In  the  principal  case  the  concern  was  a  mining  company.  With  regard  to 
such  companies  thera  is  a  note  in  Ames'  Cases  on  Partnership,  p.  408,  to  the 
following  effect :  "  There  seems  to  be  a  common  impression,  and  indeed  a  de- 
cision (Judge  V.  Braswdl,  13  Bush  (Ky.),  67),  that  a  partner  in  a  mining 
partnership  cannot  bind  his  firm  by  negotiable  paper.  But  there  is  no  foun- 
dation for  any  such  rule  if  the  partnership  is  a  true  partnership,  as  distin- 
guished from  a  joint-stock  company.  Decker  y.  Howell,  42  California,  636 ; 
Charles  y.  Eshleman,  6  Colorado,  107,  111  (semble).  See  also  Manville  y.  Parks, 
7  Colorado,  128." 

Where  the  partnership  is  engaged  in  a  line  of  business  in  which  there  are 
no  mercantile  customs  on  this  subject  so  well  established  as  to  warrant  a 
Court  in  taking  judicial  notice  of  them,  it  is  a  question  of  fact  for  the  jury 
whether  the  issuing  of  negotiable  paper  is  essential  to  carry  into  effect  the 
ordinary  purpose  for  which  the  partnership  was  formed.  Vetsch  y.  Neiss,  66 
Minnesota,  460. 

In  any  case  the  implied  authority  of  the  partner  may  be  negatiyed  by  the 
form  of  the  obligation,  as  where  it  is  apparent  on  the  face  of  the  instrument 
that  the  firm  signature  was  an  accommodation  signature.  The  cases  on  this 
and  allied  points  are  numerous.  See  Parsons  on  Partnership,  4th  ed., 
§§  133,  134;  Ames'  Cases  on  Partnership,  pp.  627-629. 
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To  the  rule  that  a  partner  has  implied  authority  to  bind  the  firm  by  any 
act  within  the  scope  of  the  firm  business,  there  is  a  well  established  exception 
in  the  case  of  sealed  instruments,  the  execution  of  which  must  be  specially 
au^orized  or  ratified  by  the  other  partners.  It  is  the  general  American  doc- 
trine that  parol  authority  or  ratification  is  sufficient.  Gunter  y.  Willianu,  40 
Alabama,  561 ;  Drumright  v.  PhUpot,  16  Georgia,  424 ;  Peine  v.  Weber,  47 
Illinois,  41;  McCart  v.  Leans,  2  B.  Monroe  (Ky.),  267;  Pike  v.  Bacon,  21 
Maine,  280;  Herzog  v.  Sawyer,  61  Maryland,  844;  Cody  y.  Shepherd,  11  Pick- 
ering (Mass.),  400 ;  Sterling  y.  Bock,  40  Minnesota,  11;  GwmnY.  Booker^  24 
Missouri,  290;  Smiih  y.  Kerr,  8  New  York,  144;  Johns  y.  Batiin,  80  Pennsyl- 
yania  State,  84;  CotUra,  TurbevUle  y.  Byan,  1  Humphreys  (Tenn.),  118. 

If  the  seal  is  unnecessary,  it  wiU  be  disregarded,  and  the  document  treated 
as  if  no  seal  had  been  attached.  Tapley  y.  Butterfield,  1  Metcalf  (Mass.), 
515;  Sterling  y.  Bock,  40  Minnesota,  11;  McNeal  Pipe  and  Foundry  Co.  y. 
Woltman,  114  North  Carolina,  178 ;  Purviance  y.  Sutherland^  2  Ohio  State,  478. 

There  is  one  case  in  which  a  partner  may  bind  the  firm  by  an  instrument 
under  seal,  though  his  act  in  executing  it  is  not  specially  authorized  or  ratified, 
yiz.,  the  case  of  a  sealed  release.  This  .is  cei*tainly  binding  on  the  partner 
who  executes  it,  and,  as  he  is  a  necessary  co-plaintiff  in  an  action  on  a  firm 
claim,  his  release  necessarily  bars  a  joint  action.  Allen  y.  Cheever,  61  New 
Hampshire,  82;  PiersonsY,  Hooker,  8  Johnson  (N.  Y.),  68;  Stout  y.  Ennis 
National  Bank,  69  Texas,  884;  Parsons  on  Partnership,  4th  ed.,  §  123, 
note  {k). 

The  question  of  the  implied  powers  of  a  partner  has  been  the  subject  of 
statutory  enactment  in  a  few  states.  See,  for  example,  Ciyil  Code  of  Cali- 
fornia, §§  2429,  2430. 

With  regard  to  the  liability  of  a  firm  for  the  torts  of  a  partner,  see  the 
American  notes  to  the  next  cases,  infra. 


No.  8.  — Ex  PARTE  AG  ACE. 
(1792.) 

No.  9.  — RAPP  V.  LATHAM. 
(1819.) 

No.  10.  — BLAIR  V.  BROMLEY. 

(1847.) 

RULE. 

A  PARTNERSHIP  firm  is  not  bound  by  tbe  unauthorised 
acts  of  a  partner  in  a  matter  not  within  the  apparent  scope 
of  the  business  of  the  partnership;  but  is  bound  by  the 
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representations^  although  fraudulent,  of  the  partner,  in  a 
matter  within  the  scope  of  the  partnership  business^  and 
carried  on  in  the  name  of  the  firm. 

Bz  parte  Agaoe. 
Ez  parte  Tate. 
In  the  matter  of  Prethero  and  Bpraggonf  baalmipti. 

2  Cox,  312-318  (2  R.  R.  49). 

ParUiership.  —  UwaH  Course  of  Dealing. — Authority. 

[812]       In  general,  a  partnership  is  bound  by  the  acta  of  an  individual  partner 
in  such  oases  only  as  in  the  usual  eonne  of  dealing  are  referable  to  the 
partnership  ooncems. 

This  matter  now  came  on  upon  a  petition  to  confirm  the  cer- 
tificate of  the  commissioners,  and  also  upon  exceptions  to  the 
certificata 

Scollick,  the  brother-in-law  of  the  bankrupt  Prothero^ 
[*  313]  *  was  indebted  to  William  Owen  in  a  sum  of  £500  which 
was  secured  by  the  bond  of  Scollick,  with  a  warrant  of  at- 
torney to  confess  judgment  The  bond  was  in  the  penalty  of 
£2000  with  a  condition  for  the  payment  of  £550  due  at  the  date 
of  the  bond,  and  any  other  sums  or  sum  of  money  which  Owen 
might  advance  to  Scollick;  £50  had  since  been  paid,  which  re- 
duced the  debt  to  £500. 

The  latter  end  of  December,  1789,  Scollick  applied  to  Prothero 
(who  was  then  in  partnership  with  Spraggon),  to  lend  him  £100 
which  he  did.  Upon  this  application  Scollick  told  Prothero  of 
the  debt  which  he  owed  to  Owen,  and  the  securities  which  Owen 
had;  and  in  consequence  of  what  passed  between  Scollick  an4 
Prothero  upon  this  occasion,  they  applied  to  Owen  on  the  24th 
December,  and  proposed  to  him  that  he  should  assign  Scollick 's 
bond  to  Prothero  and  Spraggon,  and  that  he  should  take  in  lieu 
thereof  five  acceptances  of  Prothero  and  Spraggon  for  £100  each, 
payable  at  two,  three,  four,  five,  and  six  months  dates.  Owen 
agreed  to  this  proposal,  and  in  the  evening  of  the  same  day  he 
delivered  up  to  Prothero  Scollick 's  bond  and  warrant  of  attorney ; 
and,  at  the  same  time,  Prothero  accepted  five  bills  for  £100  each, 
in  the  names  of  himself  and  Spraggon,  and  delivered  them  to 
Owen.     No  assignment  was  then  made  of  the  bond,  by  reason  that 
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it  was  too  late  to  get  a  stamp  for  the  purpose ;  but  on  the  2iid  day 
of  January,  the  assignment  was  executed.  While  Prothero  was 
putting  the  names  of  himself  and  Spraggon  to  the  five  bills,  Owen 
asked  him  whether  Spraggon  was  acquainted  with  the  transac* 
tion,  and  Prothero  assured  him  that  it  was  done  with  Spraggon 'a 
consent 

In  fact,  Spraggon  was  a  total  stranger  to  the  transaction  at  the 
time,  and  was  not  acquainted  with  it  until  the  30th  December, 
when  he  immediately  expressed  his  disapprobation  of  it  in  the 
strongest  terms,  and  insisted  upon  an  immediate  dissolution  of 
the  partnership  between  himself  and  Prothera 

On  the  26th  or  27th  of  December,  ScoUick  went  to  Chatham  to 
collect  some  debts  due  to  him,  he  being  a  bookseller,  and 
previously  to  his  going  he  selected  a  parcel  of  *  books,  of  [*  314] 
which  he  made  an  inventory,  and  authorised  Prothero  and 
Spraggon  to  dispose  of  them  in  order  to  reimburse  themselves  the 
£100  which  Prothero  had  lent  Scollick;  and  the  value  of  the 
books  selected  and  comprised  in  the  inventory  were  nearly  of  that 
value.  But  as  soon  as  Spraggon  was  made  acquainted  with  the 
transaction  of  the  accepting  the  bills  and  the  assignment  of 
Owen's  bond,  he  went  down  to  Chatham  after  Scollick,  and  in- 
sisted upon  a  further  authority  from  him  to  sell  more  of  his 
stock,  in  order  to  indemnify  Prothero  and  himself  from  the  con- 
sequences of  these  acceptances,  saying  at  the  same  time  to  Scol- 
lick, that  he  was  determined  not  to  be  ruined  by  these  bills. 
Scollick  gave  him  some  written  order,  the  particulars  of  which 
did  not  appear.  However  Prothero  and  Spraggon  appear  immedi- 
ately afterwards  to  have  taken  books  of  Scollick,  to  the  amoimt  of 
£500  or  £600.  At  this  time  Scollick 's  circumstances  weie  so  bad 
that  he  was  unable  to  return  to  London  for  fear  of  being  arrested. 
On  the  10th  day  of  January  following,  a  public  meeting  of  his 
creditors  was  called,  and  in  the  course  of  the  same  month  a  com- 
mission issued  against  him,  and  he  was  found  bankrupt  The 
books  taken  by  Prothero  and  Spraggon  were  afterwards  returned 
to  Scollick 's  assignees. 

Very  soon  afterwards  a  commission  issued  against  Prothero  and 
Spraggon,  and  they  were  found  bankrupts.  At  the  second  meet- 
ing at  Guildhall,  the  petitioner  Mr.  Agace  offered  to  prove  a  debt 
of  £500  under  the  commission,  as  indorsee  of  the  five  bills  of  ex- 
change from  Owen,  and  after  a  long  inquiry  and  examination  of 
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the  parties,  the  commisdoneiB  admitted  the  proof  against  the 
joint  estate  of  Prothero  and  Spiaggon. 

The  assignees  preferred  their  petition  to  the  late  LofiD  Chav- 
CELLOB,  praying  that  this  proof  may  b^  expunged,  on  the  ground 
that  these  bills  were  accepted  by  Prothero  without  the  knowledge 
of  Spraggon,  and  in  reality  without  any  consideration,  as  Scol- 
lick's  bond  was  good  for  nothing,  he  being  at  that  time  insolvent, 
and  that  at  any  rate  this  transaction  was  a  fraud  upon  Spraggon. 
When  the  petition  came  on  to  be  heard,  Agace  did  not 
[*  315]  appear,  *  and  thereupon  his  Lordship  ordered  the  proof  to 
be  expunged 

On  the  next  day  of  petitions  Agace  preferred  his  petition,  pray- 
ing to  have  the  former  petition  re-heard,  upon  an  affidavit  that  it 
was  owing  to  a  mistake  that  he  did  not  appear  before  to  oppose  it 

When  this  second  petition  came  on  to  be  heard,  Lord  Thurlow 
referred  it  to  the  commissioners  to  inquire  into  and  state  to  the 
Court  the  nature  and  circumstances  of  Agace 's  debt,  and  to  state 
specially  any  circumstances  that  should  be  material  for  the  in- 
formation of  the  Court 

The  commissioners  made  their  certificate,  and  after  stating  the 
manner  in  which  the  five  bills  came  to  Owen's  hands,  they  found 
that  Owen  was  indebted  to  Agace  in  £500  for  money  lent ;  that 
on  the  26th  December,  Owen  indorsed  the  bills  and  delivered 
them  to  Mr.  Hammond  (with  whom  Owen  lived  as  a  clerk  or  ser- 
vant), for  the  use  of  Agace,  in  payment  of  the  debt  he  owed  him ; 
that  Hammond  had  formerly  been  in  partnership  with  Agace,  but 
was  not  at  the  time  when  Owen  delivered  the  bills  to  him  the 
general  agent  of  Agace,  (and  Agace  admitted  in  his  examination 
before  the  commissioners,  that  he  did  not  consider  Hammond  as 
his  agent).  It  appeared  further  from  the  certificate,  that  Agace 
was  first  informed  of  this  by  Hammond,  who  went  down  to 
Agace 's  house  in  the  country  some  few  days  after  the  bills  were 
delivered  to  him  by  Owen,  and  that  the  bills  were  not  actually 
delivered  over  by  Hammond  to  Agace  until  the  morning  of  the 
day  when  he  offered  to  prove  them  under  the  commission. 

It  appeared  by  the  examination  of  Agace,  that  upon  his  return 
to  London,  about  the  14th  January,  Prothero  called  upon  him, 
and  required  him  to  return  the  five  bills,  alleging  that  no  consid- 
eration had  been  received  by  himself  and  Spraggon  for  them; 
whereupon  Agace  declared  he  was  a  total  stranger  to  the  transac- 
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tion,  and  declined  to  give  Prothero  any  answer  until  he  had  con- 
sulted Owen  upon  the  subject. 

The  two  first  exceptions  taken  by  the  assignees  to  the 
certificate  of  the  commission  were  in  respect  of  facts  *  cer-  [*  316] 
tified  by  them,  which  the  assignees  insisted  were  not  sup- 
ported by  any  evidence ;  but  the  third  exception  was,  for  that  the 
commissioners  had  not  certified  that  before  the  bills  came  to  the 
hands  of  Agace,  Prothero  informed  him  that  the  bills  had  been 
obtained  without  any  consideration,  (according  to  the  admission 
of  Agace  in  his  examination;)  which  fact  the  assignees  insisted 
ought  to  have  been  certified  as  a  fact ""  material  for  the  informa- 
tion of  the  Court  * 

When  the  exceptions  came  on  to  be  heard  Lord  Commissioner 
Eyre  immediately  declared  that  this  third  exception  appeared  to 
him  to  be  so  material,  that  he  thought  the  certificate  ought  to  be 
set  right  in  that  particular  before  the  question  could  be  argued,  as 
in  all  events  it  would  form  a  very  material  circumstance  in  this 
case. 

Whereupon  the  counsel  for  Agace  agreed  that  Agace  must  be 
considered  as  having  had  notice  of  the  circumstances  under  which 
the  bills  were  given,  at  the  time  he  became  the  holder  of  them, 
and  that  he  therefore  could  not  stand  in  any  better  situation  than 
Owen  himself  would  have  done,  if  he  had  proved  the  amount  of 
the  bills  under  the  commission. 

The  Court  then  heard  all  the  examinations  which  were  taken 
before  the  commissioners,  and  the  matter  was  fully  argued  as  well 
on  the  exceptions  as  the  certificate  itself. 

Lord  Commissioner  Eyre.  —  It  is  now  rightly  understood,  that 
the  real  question  in  this  matter  is,  whether  Owen  could  have 
proved  these  bills  under  the  commission  against  the  joint  estate 
of  Prothero  and  Spraggon. 

In  partnerships  both  parties  are  authorised  to  treat  for  each 
other  in  everything  that  concerns,  or  properly  belongs  to  the  joint 
trade,  and  will  bind  each  other  in  transactions  with  every  one  who 
is  not  distinctly  informed  of  any  particular  circumstances  which 
may  vary  the  case. 

On  the  other  hand,  if  the  transaction  has  no  apparent  relation 
to  the  partnership,  then  the  presumption  is  the  other  way,  and 
the  partnership  will  not  be  bound  by  the  acts  of  one  of  the  part' 
ners  without  special  circumstances. 
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The  case  of  Fordyce  (which  has  been  mentioned)  illus* 
[*317]  trates  *  these  principles,  for  the  circtunstances  of  that 
transaction  were  such  as  were  naturally  connected  with 
the  banking-house  in  which  Fordyoe  was  a  partner ;  but  the  thing 
which  turned  that  case  was,  that  the  parties  with  whom  he  dealt 
expressly  desired  to  know  whether  the  partnership  consented  to 
the  transaction,  which  showed  they  did  not  rely  upon  the  com* 
mon  law  on  the  subject  Fordyce  assured  them  of  the  consent 
of  the  partnership,  and  they  relied  on  that  assurance.  If  they 
thought  the  express  guarantee  of  the  house  necessary,  they  should 
not  have  taken  Fordyce's  word  only  for  it 

Here  the  debt  due  from  ScoUick  to  Owen  had  nothing  to  do 
with  the  partnership  of  Frothero  and  Spraggon ;  and  at  the  time 
the  bills  were  given,  Owen  himself  asked  Frothero  the  question, 
whether  Spraggon  knew  of  it,  and  he  took  Frothero's  word  for 
this,  as  in  the  other  case  the  parties  took  Fordyce  *& 

I  am  perfectly  satisfied  that  this  was  a  transaction  with  an  in- 
dividual partner  in  a  matter  not  relating  to  the  partnership,  and 
that  therefore  the  partnership  could  not  be  bound  by  it  without 
their  subsequent  concurrence. 

But  then  it  has  been  aigued  that  Spraggon  ratified  this  transao* 
tion  by  his  subsequent  conduct  in  insisting  upon  a  security  from 
Scollick  to  indemnify  the  partnership  against  the  consequences. 
But  how  does  this  stand?  He  was  informed  generally  of  the 
transaction,  and  immediately  expressed  the  strongest  dissatisfac- 
tion, and  insisted  upon  a  dissolution  of  the  partnership ;  but  not 
knowing  (perhaps)  the  legal  consequence  of  what  had  been  done, 
he  apprehends  that  by  some  possibility  he  may  be  involved  in  it, 
and  that  if  he  was  so,  he  should  be  ruined.  He  was  therefore 
anxious  to  get  goods  from  Scollick  into  bis  hands  for  fear  of  acci- 
dents. I  cannot  think  this  a  ratification  of  what  Frothero  had 
done.  Then  it  has  been  said  that  Spra^on  ought  to  have  given 
notice  to  Owen  immediately  of  his  disapprobation ;  but  it  by  no 
means  appears  that  he  knew  he  could  do  any  good  by  giving  such 
notice,  nor  in  fact  would  it  have  varied  the  case  from  what  it  now 
is  under  the  events  that  have  happened 

[•  318]      •Lord  Commissioner  Ashhtjrst. — One  partner  is  bound 
by  the  acts  of  his  co-partner  in  all  acts  referable  to  the  part- 
nership trade,  but  where  a  man  takes  a  security  from  one  partner  in 
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the  name  of  the  partnership  in  a  transaotion  not  in  the  usual  course 
of  dealing,  he  takes  suoh  a  securitj  at  his  peril  Here  ScoUick 
was  the  brother-in-law  of  Prothera  Prothero  applies  to  Owen  to 
relieve  ScoUick  from  the  pressure  of  the  securities;  Owen  looks 
upon  this  so  far  out  of  the  usual  course  of  dealing,  that  he  makes 
particular  inquiry  whether  dpraggon  knew  of  it  If  he  had  any 
doubt  on  this  head,  he  ought  to  have  applied  to  Spraggon  himself. 
This  therefore  is  a  transaction  by  which  the  partnership  is  not 
bound  The  next  question  is,  whether  by  any  thing  subsequent 
to  the  transaction  itself  Spraggon  has  made  himself  liable,  that  is, 
by  any  actual  ratification,  or  any  neglect  in  not  giving  proper 
notice.  As  to  notice,  even  if  it  had  been  at  all  material,  you 
cannot  expect  a  man  to  deal  at  the  first  moment  after  an  event  of 
this  sort  in  the  same  manner,  as  a  lawyer  might  advise  him  to 
do.  And  as  to  his  conduct  with  ScoUick  about  the  books,  I 
think,  for  the  reasons  given  by  my  Lord  Commissioner  Etbs,  no 
stress  can  be  laid  upon  it 

The  Court  therefore  ordered  that  the  petition  of  Agace  should  be 
dismissed,  and  Lord  Thurlow'b  original  order  should  stand. 

Kapp  T.  Latham  and  Parry. 

%  Bftm.  &  Aid.  795-SQ2  (21  B.  B.  4M). 

Partnership.  —  Ostensible  Authority.  —  Representation  by  Partner, 
A  employed  B.  and  C,  who  were  partners  80  wine  and  spirit  mer-  [795] 
efatntSy  to  purchase  wine  and  sell  the  same  npon  commission.  C.,  the 
managing  partner,  represented  that  he  had  made  the  purchases,  and  that  he  had 
sold  a  part  of  the  wines  so  purchased  at  a  profit ;  the  proceeds  of  suoh  supposed 
sales  he  paid  to  A.,  and  rendered  accounts,  in  which  he  stated  the  purchases  to 
have  been  made  at  a  certain  rate  per  pipe.  In  fact  C  had  neither  bought  nor 
sold  any  wine.  The  transactions  were  wholly  fictitious,  but  B.  was  wholly  ig- 
norant of  that.  Upon  the  whole  account  a  larger  sum  had  been  repaid  to  A., 
as  the  proceeds  of  that  part  of  the  wine  alleged  to  be  resold,  than  he  had  ad- 
Tanced;  but  the  other  part  of  the  wine,  which  C.  represented  as  having  been 
purchased,  was  unaccounted  for.  Hdd^  that  B.  was  liable  for  the  false  repre- 
sentations of  his  partner;  and  that  A.  was  entitled  to  retain  the  money  that  had 
been  paid  to  him  upon  these  fictitious  transactions,  as  if  they  were  real. 

Held,  also,  the  supposed  purchases  haviug  been  represented  to  have  been 
made  at  a  certain  specified  rate  per  pipe,  that  A  might  maintain  an  action  for 
money  had  and  received  to  recover  the  specific  sums  advanoed  liar  the  number  of 
pipes  of  wine  unaccounted  for. 

Action  for  money  had  and  received.  Plea,  first,  general  issue, 
secondly,  set-off.     This  action  was  brought  by  order  of  the  Lord 
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Changellob  against  the  defendants,  who  were  bankrupts,  and  was 

defended  by  the  assignees.  The  question  was,  whether 
[*  796]  *  the  plaintiff  was  entitled  to  prove  any  and  what  debt 

under  the  commission.  The  two  defendants  were  in  part- 
nership as  wine  and  spirit  merchants.  The  business  was  under 
the  sole  direction  and  management  of  Parry ;  Latham  being  also 
an  insurance  broker.  The  plaintiff  employed  the  defendants  to 
purchase  wine  for  him  on  commission,  and  to  resell  the  same  as 
opportunity  might  offer.  The  plaintiff  advanced  the  money  to 
pay  for  the  wines,  and  the  duties  thereon.  The  defendant  Parry 
represented  to  the  plaintiff  that  wines  were  actually  purchased 
and  sold,  and  from  time  to  time  rendered  in  the  name  of  Latham 
and  Parry  accounts  of  such  sales,  and  paid  the  proceeds  thereof  to 
the  plaintiff  These  dealings  commenced  in  January,  1812. 
Parry  then  wrote  to  the  plaintiff  that  he  had  an  opportunity  of 
purchasing  61  pipes  of  port  at  £65  per  pipe,  and  he  desired  the 
plaintiff  to  remit  the  money  to  pay  the  price  of  such  wines  and  the 
duties  thereon :  the  plaintiff  did  remit  the  money,  and  Parry  rep- 
resented that  he  made  the  purchase,  and  afterward,  in  the  name 
of  the  firm,  transmitted  an  account  to  the  plaintiff,  stating  that 
30  of  these  61  pipes  were  resold  at  the  price  of  £84  per  pipe,  and 
paid  the  proceeds  of  such  pretended  sale  to  the  plaintiff.  The 
other  transactions  were  similar  to  this,  and  continued  from  Janu- 
ary 1812  to  1813 ;  during  that  time  Parry  represented  that  eleven 
different  purchases  of  wine  had  been  made.  Each  transaction 
formed  the  subject  of  a  separate  account,  and  all  the  purchases 
were  described  as  being  made  at  a  certain  specified  rate  per  pipe. 
The  plaintiff  conceived  that  Parry  was  in  fact  laying  out  his 

money  in  bond  fide  purchases  of  wines,  and  that  he  actu- 
[*  797]  ally  resold  part  of  such  wines  as  he  represented.     *  But 

upon  the  bankruptcy  taking  place,  it  appeared  that  the 
transactions  were  wholly  fictitious;  and  that  Parry  had  had  re- 
course to  them  as  expedients  to  raise  money.  The  defendant 
Latham  knew  that  the  plaintiff  had  employed  Parry  to  buy  and 
sell  wines  on  commission,  but  he  had  no  knowledge  that  the 
transactions  were  fictitious.  Upon  the  whole  account  the  plain- 
tiff had  advanced,  on  account  of  the  alleged  purchases  of  wine, 
and  some  other  purchases  of  rum,  about  which  there  was  no  ques- 
tion, £126,000,  and  he  had  received,  on  account  of  the  supposed 
resale  of  part  of  the  wines  and  the  profits  thereon,  £130,000.     He 
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claimed  to  recover  the  money  he  had  advanced  for  the  purchase  of 
that  part  of  the  wine  which  the  defendant  Parry  had  represented 
as  purchased,  and  which  they  had  never,  in  fact,  delivered  or 
resold.  The  cause  was  tried  at  the  London  Sittings  after  last 
Hilary  Term,  before  Abbott,  Ch.  J. ,  and  it  was  contended  by  the 
plaintiff  that  he  had  a  right  to  take  each  transaction  separately, 
and  to  charge  the  defendants  with  the  amount  of  the  money  ad- 
vanced to  them,  for  the  purchase  of  every  pipe  of  wine  not  ac- 
counted for. 

The  Lord  Chief  Justice  was  of  opinion,  that  in  this  action  for 
money  had  and  received,  the  plaintiff  could  not  recover,  as  the 
defendants  had  in  fact  received  no  money  beyond  what  they  had 
actually  paid  to  the  plaintiff,  and  the  plaintiff  was  therefore  nou- 
suited,  with  liberty  to  move  to  enter  a  verdict  for  such  sum  as  an 
arbitrator  should  award,  on  a  principle  to  be  laid  down  by  the 
Court  A  rule  nisi  having  been  obtained  for  that  purpose  by 
Scarlett  in  Easter  Term  last,  cause  was  shown  on  a  former  day  in 
this  term  by 

*  Vaughan,  SerjL  Gurney,  and  Littledale  for  the  defend-  [*  798] 
ants.  If  the  defendant  Latham  had  even  been  privy  to 
the  fraud  of  Parry,  this  action  for  money  had  and  received  is  not 
maintainable,  for  it  does  not  lie,  unless  money  actually  pass 
between  the  parties.  If  there  be  only  money's  worth,  or  if  by 
mistake,  or  fraud,  a  man  represent  that  he  has  received  money, 
and  it  afterwards  appear  upon  the  evidence  that  money  was  not 
received,  this  is  not  the  proper  form  of  action.  Now  here  no 
money  has  come  into  the  hands  of  the  defendants  beyond  what 
they  have  paid,  and  that  being  so,  this  action  is  not  maintainable. 
Secondly,  although  it  be  true,  that  one  partner  is  liable  for  the 
fraudulent  acts  of  another,  that  rule  must  be  confined  to  real  trans- 
actions, for  such  only  are  in  the  ordinary  course  of  trade,  and  are 
to  be  considered  as  partnership  transactions.  The  principle  upon 
which  one  partner  has  been  held  bound  by  the  acts  of  another,  is, 
that  he  gives  that  other  an  implied  authority  to  bind  him  in  all 
partnership  transactions,  and  therefore  it  has  been  held,  that  if 
one  partner  be  dissatisfied  with  the  conduct  of  another,  and  give 
notice  to  the  parties  who  are  trusting  that  other  not  to  trust  him, 
he  is  not  liable,  Willis  v.  Dyson,  1  Starkie,  164.  But  here  there 
is  no  partnership  transaction.  These  fictitious  purchases  and  sales 
are  not  in  the  ordinary  course  of  trade,  they  are  not  therefore 
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partnership  transactions,  with  respect  to  which  alone  one  partner 
has  an  implied  authority  to  bind  another.  There  is  no  instance 
in  the  books,  where  one  partner  has  been  held  bound  by  the  acts 

of  another,  where  tiie  transaction  is  not  a  real  transaction. 
[*  799]  There  are  instances  *  as  to  the  accepting  of  bills,  receiving 

goods  or  money;  but  these  are  all  real  transactiona 
Where  a  partner  represents  that  he  has  bought  and  sold  goods,  and 
where  it  is  only  a  transaction  existing  in  his  own  mind,  when 
planning  a  fraud,  there  is  no  authority  which  says  that  his  part- 
ner is  bound.  (Holrotd,  J.  Suppose  there  was  only  one  trans- 
action, viz.,  an  advance  of  £5000,  a  return  of  money  for  wine 
resold  at  a  profit  of  £2000,  and  that  £7000  were  accordingly  given 
in  return  for  the  £5000  received  as  if  it  were  a  real  transaction, 
and  that  Latham  afterwards  discovers  it  to  be  fictitious.  Latham 
and  Parry  could  not  then  treat  it  as  a  loan,  and  bring  an  action  to 
recover  back  as  much  as  the  sum  they  had  paid  exceeded  the 
money  advanced  to  them  with  interest,  and  if  they  could  not, 
then  there  was  no  debt  due  to  Latham  and  Parry,  and  conse- 
quently no  part  of  it  could  be  applied  to  subsequent  transactions. ) 
Scarlett,  Marryat,  and  Tindal,  eonira.  It  is  well  established 
that  an  innocent  partner  is  liable  for  the  fraudulent  acts  of  an- 
other. In  WilUt  Y.  Chambers,  Cowper,  814,  there  was  a  partner- 
ship between  two  conveyancers  in  the  country,  and  money  had 
been  received  partly  by  one  and  partly  by  the  other,  to  be  laid  out 
upon  a  mortgage ;  the  mortgage  was  forged  by  one  of  the  partners 
without  the  knowledge  of  the  other,  still  it  was  held  that  the 
innocent  partner  was  liable  to  repay  the  money.  In  Jacavd  v. 
FrtfMih,  12  East,  317  (11  E.  R    390),  the  same  principle  was 

recognised ;  and  in  Bond  v.  Oibson  and  JepJison,  1  Camp. 
[*  800]  185  (10  R  R  665),  one  of  two  *  partners,  with  the  inten- 

tion  of  cheating  the  other,  purchased  articles  such  as 
might  be  used  in  the  business,  which  he  instantly  converted  to 
his  own  separate  use.  Lord  Ellbnborough  held,  there  being  no 
collusion  between  him  and  the  seller,  that  this  was  to  be  consid- 
ered as  a  partnership  transaction,  and  that  the  innocent  party  was 
liable  for  the  price  of  the  goods,  without  proof  of  any  previous 
dealing  between  the  parties.  Now  here  the  defendant  Parry  has 
received  money  as  the  price  of  a  certain  number  of  pipes  of  wine, 
which  he  alleges  he  has  purchased ;  he  afterwards  represents  that 
ho  has  sold  a  part  of  these  wines  at  a  profit,  and  pays  the  proceeds 
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of  such  sale  to  the  plaintiff;  he  still  is  bound  to  account  for  the 
residue :  the  money  paid  into  his  hands  as  the  price  of  the  residue 
of  those  wines,  is  money  had  and  received  to  the  plaintiff's  use, 
and  then  this  being  a  partnership  transaction,  Latham  is  liable  for 
the  acts  of  his  partner ;  the  plaintiff  seeks  only  to  recover  money 
specifically  paid  by  him  to  the  defendants  to  purchase  specific 
wines,  which  they  represented  they  had  purchased  for  him,  and 
which  they  had  not  It  is  money  advanced  therefore  upon  a  con- 
sideration which  has  failed ;  but  it  is  said  that  the  defendants  are 
entitled  to  deduct  from  the  money  advanced  by  the  plaintiff  for 
the  purchase  of  those  wines,  those  payments  which  were  made  by 
them  in  respect  of  profits  which  they  represented  as  having  been 
made  upon  the  sale  of  part  of  the  wines ;  or  in  other  words,  they 
are  entitled  to  consider  the  plaintiff's  advances  as  a  loan  of  money, 
and  the  payments  made  by  them  specifically  as  profits^  as  a  repay- 
ment of  part  of  the  principal  advanced  to  them :  the  consequence 
of  this  woidd  be,  that  if  the  plaintiff  had  received  a  sum 
of  £6000  on  the  account  of  profits,  he  would  be  bound  *  at  [*  801] 
the  end  of  one  or  even  of  five  years,  to  refund  the  same, 
because  the  defendants,  or  one  of  them,  had  imposed  upon  him  as 
to  those  profits.  This  indeed  would  be  applying  payments  which 
had  been  made  upon  one  account  to  another.  These  transactions 
are  not  to  be  considered  as  forming  one  account  in  the  aggregate, 
for  the  defendants  themselves  have  separated  them,  and  have  ren- 
dered an  account  of  what  was  sold  and  what  not;  besides,  it  is 
not  a  purchase  of  a  gross  parcel  of  goods  at  a  gross  sum  of  money, 
but  a  purchase  of  a  certain  number  of  pipes  of  wines,  at  a  specific 
price  per  pipe,  and  the  plaintiff  is  entitled  to  recover  the  sum  he 
had  advanced  for  the  price  of  every  pipe  of  wine  not  actually 
purchased.  Cur.  adv.  vulL 

Abbott,  CL  J. ,  now  delivered  the  judgment  of  the  Court  This 
case  has  been  so  recently  argued,  that  it  is  not  now  necessary  to 
state  the  circumstances  of  it,  and  it  will  be  sufficient  to  observe, 
that  according  to  the  accounts  rendered  to  the  plaintiff,  the  sup- 
posed purchases  were  all  alleged  to  be  made  at  certain  specified 
rates  per  pipe  or  hogshead,  so  that  each  transaction,  if  real,  was 
divisible  in  its  own  natura  Upon  consideration  of  the  case  we 
are  of  opinion,  that  the  defendant  Latham  is  bound  by  the  acts 
and  representations  of  his  partner  Parry,  and  cannot  be  allowed  to 
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say  that  those  transactions  were  fictitious,  which  Parry  represented 
to  be  real,  whether  such  representations  applied  to  the  sale  of  the 
whole  number  of  casks  supposed  to  have  been  purchased  at  one 
time,  or  to  a  part  only  of  such  number.     The  consequence  of  this 

will  be,  that  the  plaintiff  is  entitled  to  retain,  without 
[*  802]  account,  *  all  the  money  that  has  been  paid  to  him  upon 

these  fictitious  transactions,  as  he  would  have  been  if  the 
transactions  had  been  real,  and  is  entitled  to  recover  back  the 
sums  advanced  for  the  other  supposed  purchases,  as  money  ad- 
vanced by  him  upon  a  consideration  not  performed,  and  as  there- 
fore had  and  received  by  the  defendants  to  his  use.  The  nonsuit 
therefore  must  be  set  aside,  and  a  verdict  entered  for  the  plaintiff, 
for  the  sum  which  shall  be  found  due  upon  the  principle  which 
I  have  mentioned,  which  is  the  mode  most  favourable  for  the 
plaintiff.  Bide  absolute. 

Blair  v.  Bromley. 

5  Hare,  542-560;  2  Phillip,  354^61  (s.  c.  16  L.  J.  Ch.  105,  495). 

Partnership.  —  Bqn'esentation  by  Partner,  —  Course  of  Btisiness. 

[542]  Two  solicitors  having  entered  into  partnership,  each  of  them  continued 
to  attend  to  the  business  of  his  former  clients,  but  on  the  partnerBhip 
account ;  and  one  of  the  partners  having  proposed  to  invest  a  sum  of  money 
belonging  to  a  client  in  a  certain  mortgage,  the  proposal  was  agreed  to  by  the 
client,  and  the  money  was  paid  to  the  joint  account  of  the  partnership,  at  their 
bankers,  for  the  purpose  of  the  investment.  The  negotiations  for  the  mortgage 
were  broken  off  by  the  proposed  mortgagor,  but  the  partner  by  whom  the  pro- 
posal had  been  made  to  the  client  untruly  represented  to  the  client  that  the 
mortgage  had  been  effected,  and  thenceforward  continued  to  pay  the  interest  as 
if  it  had  actually  been  done.  Although  the  banking  account  was  kept  in  the 
name  of  the  firm,  the  monies  standing  to  the  account  belonged  exclusively  to 
the  partner  who  committed  the  fraud ;  he  alone  attended  to  and  had  the  control 
of  the  account,  and  the  fraud  was  unknown  to  the  other  partner.  Five  years 
after  the  receipt  of  the  money  from  the  client  the  partnership  was  dissolved ;  and 
ten  years  after  the  dissolution  of  the  partnership,  the  partner  who  had  committed 
the  fraud  became  bankrupt,  and  the  client,  who  from  the  time  of  the  dissolution 
until  the  bankruptcy  had  continued  to  employ  him  as  his  solicitor,  discovered 
the  fraud.  The  client  then  filed  his  bill  against  the  other  partner  to  recover  the 
money. 

Held,  that  the  defendant  was  originally  liable  to  the  plaintiff  for  the  money 
received  by  the  firm ;  that  his  original  liability  was  continued,  as  well  after  as 
before  the  dissolution  of  the  partnership,  by  the  fraudulent  representations  of 
his  former  partner ;  and  that  in  equity  the  limitation  in  bar  of  the  claim  did  not 
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begin  to  ran  in  favour  of  the  defendant  until  the  time  when  the  client  discovered 
the  fraud. 

That  the  fraud  and  misrepresentation  of  one  of  the  partners  entitled  the 
client  to  relief  in  equity  against  the  other,  not  only  if  the  case  was  one  in  which 
the  client  might  have  recovered  in  an  action  at  law,  against  such  other  partner, 
but  also  if  the  remedy  at  law  against  the  other  partner  was  barred  by  the  lapse 
of  time. 

William  Bromley  and  the  defendant  Joseph  Wamer  Bromley 
were  in  partnership  together,  as  solicitors,  from  April,  1820,  to 
September,  1834  For  the  first  five  years  of  the  partnership  the 
defendant  received  a  certain  annual  sum  and  half  tiie  profits  made 
by  the  business  of  his  own  clients ;  and  for  the  remainder 
of  the  partnership  his  share  was  a  third  of  the  *  profits  of  [*  543] 
the  whole  of  the  partnership  business.  Before  the  part- 
nership commenced,  William  Bromley  had  been  the  solicitor  of 
Mr.  Blair,  and  during  the  partnership  the  firm  was  employed  by 
Mr.  Blair  as  his  solicitors.  In  the  transaction  of  their  partner- 
ship business  William  Bromley  and  the  defendant  attended  to 
different  portions,  and  the  business  of  Mr.  Blair,  and  especially 
that  part  of  it  which  related  to  the  investment  of  his  money,  was 
conducted  by  William  Bromley.  Mr.  Blair  died  in  1828,  leaving 
considerable  sums  of  money  invested  upon  mortgage,  which  by  his 
will  he  bequeathed  to  his  wife  for  life,  with  remainder  to  his  chil- 
dren. The  plaintiffs  William  Thomas  Blair,  and  Thomas  Blair, 
and  the  widow,  were  the  executors  and  executrix  appointed  by  the 
will,  which  was  proved  by  the  plaintiffs  alone.  In  1829,  a  mort- 
gage for  £14,000,  part  of  the  testator's  estate,  was  paid  off,  and 
the  money  paid  into  the  Bank  of  England  to  the  separate  account 
of  the  plaintiff  William  Thomas  Blair.  Some  correspondence  soon 
afterwards  took  place  between  William  Thomas  Blair  and  William 
Bromley  on  the  subject  of  the  new  investment,  which  was  required 
for  monies  belonging  to  the  estate,  and  William  Bromley  proposed 
to  William  Thomas  Blair,  that  a  sum  of  £4500  should  be  lent 
upon  a  mortgage  in  fee  to  a  Mr.  Seabrooke,  William  Thomas 
Blair  acquiesced  in  the  proposal,  and  forwarded  from  Ilfracombe, 
where  he  then  resided,  to  William  Bromley  at  the  office  of  the 
partnership  in  Gray's  Inn,  a  cheque  on  the  Bank  of  England 
drawn  in  favour  of  Mr.  Seabrooke  for  the  sum  of  £4500.  This 
cheque  was  dated  **  London,  Ist  October,  1829, "  and  was  enclosed 
in  a  letter  to  William  Bromley,  which  was  dated  *  Ilfra«ombe, 
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29th  September,  1829.*     The  cheque  was  crcNSsed  by  William 
Thomas  Blair  with  the  name   of  Messrs.    Bogers  &  Co.,   who 

were  then  the  bankers  of  the  partnership,  and  on  the 
[*  544]  *  2nd  of  October,  1829,  the  cheque  was  paid  into  the  bank 

of  Messra  Bogers  &  Co.,  to  the  credit  of  the  joint  account 
of  William  Bromley  and  the  defendant  An  abstract  of  Mr. 
Seabrooke's  title  was  laid  before  counsel,  and  a  draft  of  the  pro- 
posed mortgage  deed  was  prepared ;  bat  the  treaty  for  the  mort- 
gage proceeded  no  further.  The  fact  that  the  proposed  mortgage 
for  £4500  on  Mr.  Seabrooke's  estate  had  not  been  effected,  was 
not  known  to  the  plaintiff  until  the  year  1844.  During  the 
whole  of  the  intervening  time,  until  the  death  of  Mrs.  Blair,  the 
tenant  for  life,  William  Bromley,  who,  after  the  dissolution  of 
the  partnership,  continued  to  be  employed  by  the  plaintiffs  as 
their  solicitor,  accounted  with  Mrs.  Blair  for  the  interest  of  the 
£4500  at  5  per  cent,  as  if  it  had  been  duly  received  by  him  from 
Mr.  Seabrooke;  and  in  a  letter  to  William  Thomas  Blair,  in 
April,  1830,  purporting  to  contain  a  statement  of  the  situation  of 
the  trust  fund  lent  upon  securities,  there  was  the  following  par- 
ticular:—"  Mr.  Seabrooke,  £4500;  3rd  October,  1829."  In  a 
subsequent  statement  the  pretended  mortgage  was  mentioned  as 
follows :  —  "  £4500  to  J.  Seabrooke,  Esq.,  at  ^  per  cent;  12  Sep- 
tember, 1829 ;  this  will  shortly  be  paid  back. "  Mrs.  Blair  died 
in  November,  1841,  and  William  Bromley  thereupon  advised  that 
a  suit  should  be  instituted  for  the  direction  of  the  Court  in  the 
administration  of  the  testator's  estate,  which  was  accordingly 
done. 

A  fiat  in  bankruptcy  issued  against  William  Bromley 
[*  545]  *  in  January,  1844,  and  it  then  became  known  to  the 

plaintiffs  that  the  pretended  mortgage  on  the  estate  of  Mr. 
Seabrooke  had  no  existence.  In  June,  1844,  the  bill  was  filed, 
praying  that  the  defendant  Joseph  Warner  Bromley  might  be  de- 
creed to  pay  to  the  plaintiffs  the  sum  of  £4500  with  interest  at  5 
per  cent  by  the  year,  and  the  costs  of  the  suit;  —  the  plaintiffs 
offering  to  abide  the  directions  of  the  Court  touching  their  proof 
under  the  bankruptcy. 

The  defendant  by  his  answer  stated  that  he  had  never  been  re- 
tained by  the  deceased  Mr.  Blair,  nor  by  the  plaintiffs  as  their 
solicitor,  and  that  the  business  of  the  deceased  and  of  the  plain- 
tiffs had  been  exclusively  conducted  by  William  Bromley.     The 
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defendant  denied  that  it  was  in  his  character  of  solicitor  that 
William  Bromley  received  the  £4500,  and  he  insisted  that  his 
partnership  responsibility  extended  only  to  acts  which  were 
strictly  professional.  He  submitted,  that  if  he  had  incurred  any 
liability  owing  to  the  partnership,  such  liability  must  have  ceased 
M  the  dissolution  in  September,  1834,  and  he  claimed  the  protec- 
tion of  the  Statutes  of  Limitation. 

It  was  not  disputed  that  the  defendant  was  personally  ignorant 
of  the  fraud  which  had  been  practised  by  William  Bromley.  It 
appeared  in  evidence,  that  on  the  2nd  of  October,  1829,  there  was 
standing  to  the  credit  of  the  plaintiff  William  Thomas  Blair,  in 
the  Bank  of  England,  the  sum  of  £16,000,  and  that  on  that  day 
£4500  was  drawn  thereout,  and  paid  to  Messrs.  Bogers  &  Co. ,  and 
that  on  the  same  day  Messrs.  Bogers  &  Go.  received  a  sum  of 
£4500  from  the  Bank  of  England,  which  they  carried  to  the  credit 
of  the  partnership  account  William  Bromley,  who  was  examined 
as  a  witness  for  the  defendant,  deposed  that  the  capital  or 
*  moneys  necessary  for  the  business  of  the  firm,  standing  to  [*  546] 
the  joint  account  at  Messrs.  Bogers  &  Co.,  was  exclu- 
sively provided  by  himself,  and  was  his  sole  property,  and,  there- 
fore, that  the  pass-books  and  accounts  relating  thereto  were  ex- 
clusively kept  by  himself,  —  the  defendant  having  no  interest 
therein,  except  so  far  as  related  to  any  cheques  which  the  defend- 
ant might  have  occasion  to  draw  for  the  purposes  of  the  business ; 
and  that,  at  the  dissolution  in  1834,  there  was  a  balance  of  £1370 
to  the  credit  of  the  joint  account,  which  balance  was  thereupon 
transferred  to  the  sole  account  of  William  Bromley.  It  appeared 
that  a  few  of  the  letters  from  the  plaintiffs  and  Mrs.  Blair  had  on 
the  outside  been  directed  to  the  firm,  but  the  greater  part  had  been 
directed  to  William  Bromley,  and  the  contents  of  such  letters  were 
always  addressed  to  William  Bromley  singly.  The  abstract  and 
draft  relating  to  the  proposed  mortgage  from  Mr.  Seabrooke  were 
indorsed  with  the  name  of  the  firm.  A  bill  of  costs,  which  had 
become  due  from  the  plaintiffs  to  the  firm  amounting  to  JE89,  and 
a  receipt  by  the  firm  for  the  amount,  were  also  put  in  evidence. 

[After  hearing  the  arguments  the  Vicb-Chancellor  (Wigram) 
made  some  observations  chiefly  directed  to  the  form  of  the  pro- 
ceedings, and  on  a  subsequent  day  gave  judgment  as  fol- 
lows:— ] 

At   the  conclusion  of   the   argument   in    this  case^   I  [557] 
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stated  my  opinion,  to  which  I  still  adhere,  that  I  must 
[*  558]  *  decide  on  the  liability  of  the  defendant,  upon  the  as- 
sumption that  the  £4500,  the  subject  of  the  suit,  came 
into  the  hands  of  his  firm  without  fraud,  and  that  the  firm  was 
originally  chargeable  in  respect  only  of  the  receipt  of  the  money ; 
and  that  the  only  question  is,  whether  the  fraudulent  acts  of  the 
defendant's  partner  are  to  be  deemed  the  acts  of  i^e  firm,  regard 
being  had  to  this,  —  that  the  Statute  of  Limitations  is  a  bar  to  the 
claim  against  the  defendant  personally,  unless  the  acts  of  William 
Bromley  are  to  be  taken  as  the  acts  of  the  firm. 

Now  my  opinion  is,  that  the  false  representation  first  made  by 
William  Bromley,  that  the  mortgage  intended  to  have  been  exe- 
cuted by  Seabrooke  was  executed  by  him,  whenever  and  by  what- 
ever means  that  representation  was  made,  must  be  deemed  and 
taken  as  the  representation  of  the  firm.  The  receipt  of  the  money 
for  the  purpose  of  effecting  the  mortgage,  was  undoubtedly  the 
receipt  of  the  firm.  Upon  the  evidence  in  this  case,  and  upon  the 
principles  of  Courts  of  justice,  I  must  (whatever  the  fact  may  be) 
impute  to  the  defendant  a  knowledge  of  that  receipt,  and  of  the 
purpose  for  which  the  money  was  received.  In  this  state  of  things 
it  was  the  duty  of  each  partner  to  see  that  the  mortgage  was  exe- 
cuted, and  unquestionably  the  information  given  to  the  proposed 
mortgagees,  that  the  mortgage  was  executed,  was  a  representation 
within  the  scope  of  the  duty  which  they  had  undertaken.  I  can- 
not stop  short  of  the  conclusion,  that  if  the  firm  had  employed  an 
agent  to  do  the  work  for  the  firm,  the  representation  in  question, 
if  made  by  that  agent,  would  have  been  the  representation  of  the 
firm,  and  I  cannot  view  the  case  less  favourably  for  the  plaintiffs 
because  the  agent  of  the  firm  on  this  occasion  was  one  of  the  mem- 
bers of  the  firm. 
[*  559]  *  I  do  not  pursue  further  the  question  which  was  argued 
at  the  bar,  whether  the  fraudulent  misrepresentation  of 
William  Bromley  would  affect  the  defendant  The  onus,  in  the 
first  instance,  was  upon  the  plaintiffs  to  prove  the  misrepresenta- 
tion they  alleged  to  have  been  made  by  the  firm.  Having  proved 
that,  in  the  single  case  which  I  have  mentioned,  they  have  proved 
enough,  until  the  defendant  shows  that  the  fraud  was  discovered 
at  a  time  which  bars  the  right  to  relief.  The  discovery  of  the 
fraud  is  not  shown  to  have  taken  place  imtil  within  a  very  short 
period  before  the  bill  was  filed.     Then  there  is  the  mggestio  falsi. 
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which  is  necessary  to  constitute  the  fraud  in  this  case,  and  the 
loss  of  the  money  in  consequence  of  that  suggestion,  unless  it  is 
recoverable  against  the  defendant 

In  order  that  my  decision  in  this  case  might  be  placed  on  as 
broad  a  basis  as  possible,  I  have  endeavoured  to  inform  myself 
how  the  case  would  stand  at  law,  if  the  plaintiffs  had  brought  the 
action  at  law  against  the  defendant,  founded  only  on  the  receipt 
of  the  money.  It  is  admitted  that  the  Statute  of  Limitations 
would  have  been  an  answer  to  the  demand.  I  have  endeavoured 
to  inform  myself  whether  there  was  any  form  of  action  by  which 
the  plaintiffs'  proceedings  at  law  might  have  avoided  the  Statute 
of  Limitations ;  and  I  believe  I  am  correct  when  I  say,  there  are 
no  proceedings  at  law  by  which  they  could  have  avoided  the  effect 
of  the  statute :  no  proceedings  founded  solely  on  any  distinction 
arising  out  of  the  fraud.  The  consequence  is,  that  the  plaintiffs 
have  lost  their  remedy  at  law;  and  they  are  remediless  unless 
relief  be  given  in  this  Court  The  jurisdiction  of  this  Court  is 
assumed  on  the  ground  of  the  fraud,  and  the  time  will  run  only 
from  the  discovery  of  the  fraud. 

*  I  certainly  feel  that  this  is  a  case  of  great  hardship  on  [*  560] 
the  defendant,  and  I  must  add  my  belief,  which  I  partake 
with  the  counsel  for  the  plaintiffs,  that  there  is  not  the  slightest 
ground  for  any  moral  charge  against  the  defendant  It  is  on  the 
ground  of  his  civil  liability  that  I  am  bound  to  decree  the  pay- 
ment of  the  money,  with  interest  and  costs. 

The  defendant  having  appealed  from  the  above  judgment  the 
case  was  heard  before  the  Lord  Chancellor  (Lord  Cottenham) 
who  gave  judgment  as  follows:  — 

In  this  case  the  payment  of  the  £4500  into  [2  Phillips,  359] 
the  funds  of  William  Bromley  and  his  partner, 
for  the  purpose  of  investment,  is  proved,  and  their  liability  ad- 
mitted. Afterwards  Mr.  Bromley,  one  of  the  partners,  represent- 
ing that  it  had  been  invested,  paid  sums  equal  to  the  interest,  and 
made  a  charge  in  a  bill  of  costs  for  some  of  the  expenses  incident 
to  such  investment. 

Whether  the  defendant  knew  of  the  transaction  or  not,  he  cer- 
tainly had  the  means  of  knowing  it  But  neither  is  necessary ; 
for  the  duty  of  laying  out  the  money  was  in  the  ordinary  course 
of  the  business  of  the  firm;  and  they  had  undertaken  it;  and  in 
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that  case  I  agree  with  what  is  laid  down  bj  the  Masteb  of  the 
Bolls  in  Sadler  v.  Lee,  6  Beav.  330,  that  all  the  partners  became 
liable  for  the  several  acts  of  each.  In  Sadler  v.  Zee  the  act  con- 
sisted of  abusing  the  power  which  the  owner  of  the  fund  had  con- 
ferred upon  the  several  members  of  the  firm  by  his  power  of 
[*  360]  attorney.  In  this  case  *  the  act  consists  in  representing  that 
the  £4500  had  been  invested  on  the  security ;  but  in  Bate  v. 
Scales,  12  Ves.  402  (8  R  R  345),  where  a  similar  misrepresentation 
had  been  made  by  a  trustee,  who  ought  to  have  invested  money  in 
stock.  Sir  Willllm  Gbant  "  considered  the  case  of  a  representa- 
tion that  the  stock  did  exist,  as  precisely  a  parallel  case  to  the 
actual  existence  of  the  fund  in  stock  upon  that  day,  which  stock 
was  sold  out*  In  the  present  case,  the  misrepresentation  con- 
tinued until  the  fraud  was  discovered :  the  case  therefore,  accord- 
ing to  Sir  W.  Gbant,  is  the  same  as  if  on  that  day  the  fund,  hav- 
ing been  previously  invested,  had  been  called  in  and  received  by 
Messrs.  Bromley,  in  which  case  there  could  not  have  been  any 
question  as  to  the  Statute  of  Limitations. 

Those  who,  having  a  duty  to  perform,  represent  to  those  who 
are  interested  in  the  performance  of  it  that  it  has  been  performed, 
make  themselves  responsible  for  all  the  consequences  of  the  non- 
performance; Brown  v.  SotUhouse,  3  Bro.  C.  G.  107,  which  was 
the  case  of  an  agent;  Evans  v.  Bicknell,  6  Yea  174  (5  R  R 
245),  where  Lord  Eldon  lays  down  the  rule  generally.  In 
Barwell  v.  Parker,  2  Ves.  Sen.  364,  Lord  Habdwiokb  applied  the 
rule  to  the  case  of  a  scrivener  who  had  undertaken  to  lay  out 
money.  The  principle,  indeed,  is  deeply  rooted  in  our  equitable 
jurisdiction,  as  in  Middleton  v.  Middletan,  1  Jac.  &  W.  94  (20  R 
R  233),  and  Luttrell  v.  Olmius,  referred  to  by  Lord  Eldon  in 
Mcstaer  v.  OiUespie,  11  Ves.  621  (8  R  R  261). 

What,  then,  is  the  nature  of  the  liability  which  so  arises  from 
the  misrepresentation  ?  Merely  a  guarantee  that  the  parties  whose 
interest  might  be  afifected  by  the  misrepresentation  shall  be  placed 
in  the  same  situation  as  if  the  fact  represented  were  true. 
[*  361]  The  misrepresentation  *  was  probably  made  for  a  fraudu- 
lent purpose ;  but  the  consequence  is  a  merely  civil  lia- 
bility;  and  as  one  partner  may  certainly  bind  another  as  to  any 
matter  within  the  limits  of  their  joint  business,  so  he  may  by  an 
act  which,  though  not  constituting  a  contract  by  itself,  is  in 
equity  considered  as  having  all  the  consequences  of  one. 
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I  am,  therefoie,  of  opinion  that  William  Bromley's  partner, 
though  he  had  no  knowledge,  or  means  of  knowledge,  of  his  mis- 
representation, would  have  been  affected  by  this  equity  arising 
from  it,  and  that  time  did  not  begin  to  run  against  the  plaintiff's 
right  until  the  discovery  of  the  fraud. 

What  I  have  already  said,  and  the  cases  to  which  I  have  re- 
ferred, make  it  unnecessary  to  say  much  upon  the  objection  that 
the  plaintiff's  remedy,  if  any,  is  at  law.  In  all  these  cases  the 
effect  of  the  misrepresentation  raises  an  equity  to  restore  the  par- 
ties deceived  as  nearly  as  possible  to  the  situation,  in  which,  but 
for  the  misrepresentation,  they  would  have  stood,  and  for  which 
damages  in  an  action  might  be  a  very  inadequate  remedy :  and  it 
is  no  objection  to  this  equity  that  the  facts  may  also  support  an 
action.  It  is  more  than  120  years  since  a  similar  objection  was 
made  in  Colt  v.  WooUaston,  2  P.  Wms.  156,  and  overruled. 

I  am,  therefore,  of  opinion  that  the  decree  of  the  Vice-Chan- 
cellor  WiGRAM  must  be  affirmed  with  costs. 


ENGLISH  NOTES. 

The  responaibility  of  the  estate  of  a  deceased  partner  in  a  banking 
house  for  transactions  carried  on  by  the  surviving  partners  is  much  con- 
sidered in  the  case  of  Devaynes  v.  Noble  (1816),  1  Mer.  575^  15  K  E.  151. 

A  singular  case  where  an  innocent  member  of  a  firm  of  solicitors  was 
made  answerable  for  a  fraudulent  act  of  the  firm  in  the  course  of  their 
business  was  Brydges  v.  BranfiU  (1841),  12  Sim.  369.  The  firm  had 
assisted  the  tenant  for  life  of  an  estate  in  obtaining  an  order  of  the 
Court  under  which  money  belonging  to  the  settled  estate  was  paid  over 
to  the  tenant  for  life.  All  the  members  of  the  firm  as  well  as  the  estate 
of  the  tenant  for  life,  were  held  responsible  to  the  reversioners. 

In  Barman  v.  Johnson  (1863),  2  El.  &  Bl.  61,  22  L.  J.  Q.  B.  297, 
it  was  held  that  it  was  not  within  the  ordinary  scope  of  an  attorney's 
business  to  receive  money  for  the  general  purposes  of  investment  gen- 
erally as  and  when  a  proper  security  may  be  found,  although  the  deposit 
of  money  with  a  partner  to  be  invested  on  a  particular  security  may,  as 
incidental  to  the  business  transacted  in  reference  to  that  security, 
be  considered  within  the  scope  of  their  business.  So  it  is  beyond  the 
ordinary  scope  of  a  solicitor's  business  to  take  the  custody  of  bonds  to 
bearer  belonging  to  a  client.  Cleather  v.  7\o%9den  (C.  A  1884),  28  Gh. 
D.  340,  54  L.  J.  Gh.  408,  52  L.  T.  330,  33  W.  S.  485.  This  was  one 
of  the  cases  arising  out  of  the  absconding  of  a  well  known  solicitor, 
and  it  was  considered  that  the  evidence  as  to  the  practice  of  the  firm 
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brought  the  case  vezy  near  the  line;  but,  the  burden  being  upon  the 
plaintiff  to  prove  the  authority  in  fact,  he  had  failed  to  do  so.  But  in 
Rhodes  v.  Moules  (C.  A.),  1895, 1  Ch.  236,  64  L.  J.  Ch.  122,  71  L.  T. 
599,  43  W.  B.  99,  where  it  was  proved  by  entries  of  such  transactions 
in  the  books  of  the  firm  that  the  firm  were  in  the  habit  of  holding  se- 
curities to  bearer  belonging  to  clients,  the  decision  was  different ;  and 
it  was  observed  by  Lord  Hebsokell,  L.  C,  that  he  was  not  satisfied 
it  would  be  outside  the  scope  of  a  solicitor's  business  when  they  were 
negotiating  a  loan  for  one  of  their  clients,  to  receive  from  him  securi- 
ties, whatever  their  nature,  for  the  purpose  of  transmission  to  any  of 
their  clients  who  were  making  the  loan. 

Plumer  v.  Gregory  (1874),  L.  R.  18  Eq.  621,  43  L.  J.  Ch.  803,  31 
L.  T.  80,  is  another  case  illustrative  of  the  rule.  A  certain  sum  was 
placed  in  the  hands  of  the  firm  J.  &  W.  for  the  purpose  of  a  particular 
investment.  Another  sum  was  placed  in  the  hands  of  W.  on  the  repre- 
sentation by  him  that  it  would  be  invested  in  a  security  which  was  not 
specified.  Both  sums  were  misappropriated  by  W.  The  estate  of  J. 
was  held  liable  for  the  former,  but  not  for  the  latter  sum. 

Moore  v.  Knight^  1891,  1  Ch.  547,  60  L.  J.  Ch.  271,  63  L.  T.  831, 
39  W.  B.  312,  the  question  arose  out  of  a  clerk  to  a  firm  of  solicitors 
who  received  various  sums  of  money  from  a  client  for  the  purpose  of 
investment.  Bepresentations  were  from  time  to  time  made  to  the  client 
on  behalf  of  the  firm  that  the  money  had  been  duly  invested.  Inter- 
est was  paid  by  the  firm  for  a  great  number  of  years,  when  it  was  dis- 
covered that  the  money  had  never  been  invested  but  had  been  embezzled 
by  a  clerk  of  the  firm.  There  could  be  no  doubt  that  the  firm  were 
liable  upon  the  representations  which  had  been  made  in  their  name 
as  to  the  investment  of  the  money  which  had  been  in  fact  received 
by  the  firm.  It  was  contended  that  the  claim  was  barred  by  the  limi- 
tation enacted,  in  the  case  of  trustees,  by  the  8th  section  of  the 
Trustee  Act,  1888.  But  this  contention  did  not  prevail,  the  claim  be- 
ing one  not  upon  a  rule  of  equity  applying  to  trustees,  but  upon  mis- 
representation and  partnership,  and  that  the  rule  in  Elair  v.  SromZey^ 
that  the  misrepresentation  claimed  until  the  date  of  discovery,  must 
be  applied.  On  this  point  compare  the  case  of  Thome  v.  Heard  (C.  A), 
1894,  1  Ch.  599,  63  L.  J.  Ch.  356,  70  L.  T.  541,  42  W.  B.  274,  where 
the  limitation  of  the  Act  was,  in  a  somewhat  similar  case,  applied  in 
favour  of  innocent  trustees. 

The  sections  of  the  Partnership  Act,  1890  (53  &  54  Vict.,  c  39), 
relating  to  this  rule  are  as  follows:  — 

"  Section  10.  Where,  by  any  wrongful  act  or  omission  of  any  partner 
acting  in  the  ordinary  course  of  the  business  of  the  firm,  or  with  the 
authority  of  his  co-partners,  loss  or  injury  is  caused  to  any  person  not 
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being  a  partner  in  the  firm,  or  any  penalty  is  incurred,  the  firm  is 
liable  therefor  to  the  same  extent  as  the  partner  so  acting  or  omitting 
to  act. 

"  Section  11.     In  the  following  cases;  namely  — 

(a)  Where  one  partner  acting  within  the  scope  of  his  apparent 

authority  receives  the  money  or  property  of  a  third  person 
and  misapplies  it;  and 

(b)  Where  a  firm  in  the  course  of  its  business  receiyes  money  or 

property  of  a  third  person,  and  the  money  or  property  so 
received  is  misapplied  by  one  or  more  of  the  partners  while 
it  is  in  the  custody  of  the  firm; 
the  firm  is  liable  to  make  good  the  loss." 

AMERICAN  NOTES. 

In  the  cases  of  Coleman  y.  Pearce,  26  Minnesota,  123,  and  Oriswold  y.  Haven^ 
25  New  York,  595,  a  firm  was  held  liable  for  the  conversion  of  property  which 
one  partner  represented  it  had  received,  but  which  it  had  not  in  fact  received. 

In  Cook  V.  Bloodgoody  7  Alabama,  688,  a  claim  had  been  entrusted  to  a  firm 
of  attorneys  for  collection.  One  partner  having  represented  to  the  client  that 
the  money  had  been  collected,  when  as  a  matter  of  fact  it  had  not,  the  firm 
was  held  liable  in  an  action  by  the  client  to  recover  the  money.  The  Court 
said :  "  In  professional  partnerships,  formed  by  the  practice  of  the  law,  if  one 
member  of  the  concern  acknowledges  the  receipt  of  money  for  a  client,  the 
latter  need  not  inquire  how  the  claim  was  collected,  or  whether  paid  at  all,  or 
not ;  but  may  charge  the  firm  upon  the  assumption  that  the  receipt  expresses 
the  truth.  And  in  such  case,  the  partner  who  had  no  positive  agency  in 
giving  the  receipt  cannot  gainsay  the  truth."  See  also  Porter  v.  Vancsy  14 
Lea  (Tenn.),  629. 

In  French  v.  Rowe,  15  Iowa,  668,  a  representation  by  a  partner  that  notes 
signed  by  the  firm  were  all  right  and  would  be  paid  was  held  to  estop  the 
firm  from  interposing  the  defence  of  usury  to  an  action  on  the  notes.  See 
also  Henslee  v.  Cannefax,  49  Missouri,  295. 

So,  when  a  partner  is  apparently  acting  within  the  scope  of  the  firm  busi- 
ness, his  statement  that  he  is  acting  for  the  firm  is  binding  on  the  firm. 
Clark  V.  Taylor,  68  Alabama,  453 ;  Dodds  v.  Rogers,  68  Indiana,  110 ;  Deitz 
V.  Regnier,  27  Kansas,  94 ;  Smith  v.  CoUins,  115  Massachusetts,  888, 400 ;  McKee 
y.  HamUton,  83  Ohio  State,  7 ;  Gavin  v.  Walker,  14  Lea  (Tenn.),  648.  But 
if  the  transaction  is  apparently  beyond  the  power  of  the  partner,  the  firm  is 
not  bound  by  his  representation  that  he  is  acting  for  the  firm.  Heffron  v. 
Hanafordy  40  Michigan,  805. 

All  these  cases  illustrate  the  general  rule  stated  in  Parsons  on  Partnership, 
4th  ed.,  §  129,  that  "  the  representations  or  misrepresentations  of  a  partner 
are  binding  on  the  firm,  provided  they  are  made  in  the  course  of,  or  relate  to, 
and  are  material  to,  the  transaction  of  the  business  of  the  firm." 

With  regard  to  the  liability  of  a  partnership  for  torts  committed  by  a 
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partner,  the  seotionB  of  the  Engliah  Partnership  Act,  quoted  at  the  end  of  the 
English  Notes,  ft^pra,  may  be  taken  as  a  substantially  correct  statement  of  the 
general  American  law  on  the  subject.  It  is  well  settled,  for  example,  that 
the  misrepresentation  and  fraud  of  a  partner,  while  acting  in  the  ordinary 
course  of  the  business  of  the  firm,  subjects  the  firm  to  liability  in  tort.  Ccutle 
V.  BuUard,  23  Howard  (U.  S.),  172 ;  Strang  v.  Bradner,  114  United  States,  556 ; 
Stanhope  v.  Stoafford,  80  Iowa,  45 ;  Hawkins  y.  Appleby^  2  Sandford  (N.  Y.),  421 ; 
Bradner  v.  Strang,  89  New  York,  299 ;  Peekham  Iron  Co.  v.  Harper,  41  Ohio 
State,  100.    But  see  Stewart  ▼.  Levy,  86  California,  159. 

So  the  firm  is  liable  for  the  negligence  of  a  partner.  LUUon  v.  Hurley,  14 
Gray  (Mass.),  191 ;  HaUy  y.  Coie^  142  Massachusetts,  816 ;  Hyme  y.  Erwin, 
23  South  Carolina,  226.  Proyided,  of  course,  that  the  negligent  partner  was 
at  the  time  acting  in  the  ordinary  course  of  the  firm's  business.  Thus  in 
Gwynn  y.  Dujffield,  66  Iowa,  708,  it  was  held  that  a  member  of  a  firm  of 
apothecaries  is  not  acting  in  the  ordinary  course  of  business  in  giying  away 
drugs ;  and  for  his  negligence  on  such  an  occasion  his  absent  co-partner  is  not 
liable. 

So  the  firm  is  liable  for  a  trespass  by  a  partner.  McKmgkt  y.  RatcUf,  44 
Pennsylyania  State,  156.  Conyersion :  Inre  Ketekum,  1  Federal  Reporter,  815 ; 
HobU  y.  Chicago  Packing  ff  Provision  Co.,  98  Georgia,  576 ;  Loomia  y.  Barker, 
69  lUinois,  860.  Deceit :  Lock*  y.  Steams,  1  Metcalf  (Mass.),  560 ;  Chester  y. 
Diekerson,  54  New  York,  1.  Defamation :  AOandc  Glass  Co.  t.  Paulk,  88 
Alabama,  404 ;  Lothrop  v,  Adams,  188  Massachusetts,  471 ;  Honey  Manu/ae- 
luring  Co.  v.  Perkins,  78  Michigan,  1.  Malicious  prosecution  and  other  abuse 
of  process :  Mcllroy  y.  Adams,  82  Arkansas,  815 ;  contra,  Marks  y.  Hastings, 
101  Alabama,  165;  Rosenkrans  v.  Barker^  115  Illinois,  881;  Kirk  y.  Garrett^ 
84  Maryland,  888. 

As  the  liability  in  tort  is  always  joint  and  seyeral,  the  innocent  partner 
may  be  sued  alone.  Mode  y.  Peniand,  98  North  Carolina,  292.  ^  While  eyery 
member  of  a  firm  is  answerable  in  damages  for  the  tort  of  any  member,  com- 
mitted in  the  course  of  the  partnership  business,  he  is  not  subject  to  punish- 
ment therefor,  if  he  is  actually  innocent  of  any  wrongdoing.  For  example,  a 
proceeding  under  a  statute  for  the  arrest  and  punishment  of  debtors,  who 
haye  disposed  of  their  property  to  defraud  creditors,  cannot  be  maintained 
against  all  of  the  partners,  upon  eyidence  that  a  fraudulent  disposition  of  firm 
property  has  been  made  by  one  partner.  Such  a  statute  does  not  include 
debtors  who  have  been  guilty  of  no  personal  delinquency.  Watson  y.  Hinehr 
many  42  Michigan,  27.  «  A  similar  view  has  been  taken  of  statutory  provi- 
sions for  the  arrest  of  defendants  in  actions  for  fraud.  The  North  Carolina 
Code  of  Civil  Procedure  authorizes  the  arrest  of  a  defendant  <when  the 
defendant  has  been  guilty  of  a  fraud  in  contracting  the  debt,'  etc.  This 
language,  it  has  been  held,  does  not  warrant  the  arrest  of  an  innocent  partner, 
in  an  action  for  damages  by  one  who  had  been  induced  to  sell  goods  to  the 
firm  by  false  representations  of  the  copartner.  MeNeely  v.  Haynes,  76  North 
Carolina,  122."  Burdick  on  Partnership,  pp.  206,  207.  See  also.  National 
Bank  v.  Temple,  89  Howard's  Practice  Reporter  (N.  Y.),  432 ;  Porter  v.  Vanee^ 
14  Lea  (Tenn.),  629. 
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If  a  partner  in  a  mercantile  firm  oollecte  money  lor  a  third  person,  and 
uses  it  in  the  firm  business,  instead  of  remitting  it  to  his  principal,  the  firm 
is  liable  for  the  amount.     WeUcer  v.  Wallace^  81  Georgia,  362. 

So  where  money  deposited  with  a  firm  as  a  fiduciaiy  is  misapplied  by  one 
of  the  partners,  the  firm  is  liable.    Kerr  v.  Sharps  83  Illinois,  199. 

For  a  brief  and  excellent  statement  as  to  the  liability  of  a  firm  for  the  mis- 
i^ypUcation  of  property  by  a  partner,  see  Burdick  on  Ftotnerahip,  pp.  207-212. 


No.  11.  — EMIT  V.  LYE. 
(1812.) 

BULE. 

The  circumstance  that  a  partnership  has  received  the 
benefit  of  a  contract  made  in  his  own  name  by  one  of  the 
firm  does  not  necessarily  make  the  firm  liable  on  the 
contract. 

Bmly  and  others  v.  Lye  and  another. 

15  East,  7-18  (18  B.  B.  847.) 

Partnership,  —  Contract  of  Partner  in  hie  own  Name,  —  LidbiLity, 

Where  one  of  two  partners  drew  bills  of  exchange  in  his  own  name,  [7] 
which  he  procured  to  be  discoanted  with  a  banker  through  the  medium  of 
the  same  agent,  who  procured  the  discount  of  other  bills  drawn  in  the  partner- 
ship firm  with  the  same  banker )  the  latter  has  no  remedy  against  the  partner- 
ship either  upon  the  bills  so  drawn  by  the  single  partner,  or  for  money  had  and 
received  through  the  medium  of  such  bills ',  though  the  proceeds  were  carried 
to  the  partnership  account )  the  money  being  advanced  solely  on  the  security  of 
the  parties  whose  names  were  on  the  bills  by  way  of  discount,  and  not  by  way  of 
loan  to  the  partnership;  though  the  banker  conceived  at  the  time  that  all  the  bills 
were  drawn  on  the  partnership  account. 

This  was  an  action  of  assumpsit  brought  under  an  order  of  the 
LoBD  Chancellor  by  the  plaintiffs,  as  assignees  of  the  bankrupt, 
who  was  the  holder  of  several  bills  of  exchange  at  the  time  of  his 
bankruptcy.  The  declaration,  which  contained  different  counts 
upon  the  bills,  stated  that  before  the  time  of  the  bankruptcy,  the 
defendants  George  Lye  and  K  L.  Lye  being  partners  trading  under 
the  firm  of  George  Lye  and  Son,  E.  L.  Lje  drew  a  certain  bill  of 
exchange  on  W.  Williams,  on  account  and  for  the  use  of  the  said 
partnership,  and  by  the  authority  of  G.  Lye,  payable  to  H.  Home, 
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or  order,  two  months  after  date  for  £50  value  received :  and  then 
stated  an  indorsement  by  Home  to  Burrough  before  the  bank- 
ruptcy, the  presentment,  and  non-payment  of  the  bill,  in 
[*  8]  the  usual  way.  There  were  similar  counts  on  *  the  rest  of 
the  bills,  and  also  counts  for  money  lent,  for  money  paid  to 
the  defendants  before  the  bankruptcy,  for  money  had  and  received, 
and  upon  an  account  stated.  The  defendants  pleaded  the  general 
issue. 

At  the  trial  before  Lord  Ellenbobough,  CL  J.,  at  Westminster, 
it  was  proved  that  the  bills  in  question  were  all  drawn  in  the 
name  of  K  L.  Lye  only.  That  the  defendants  were  carriers  resid- 
ing at  Warminster,  and  employed  Home  as  their  book-keeper  at 
Salisbury,  where  Burrough  carried  on  the  business  of  a  banker. 
That  Home  was  in  the  habit  of  receiving  bills  from  his  employers, 
some  drawn  in  the  name  of  the  firm,  some  by  6.  Lye  only,  and  the 
1)1118  in  question  by  K  L.  Lye.  Home  carried  these  bills  to  Bur- 
rough, who  was  not  acquainted  with  the  defendants,  but  had  re- 
ceived strong  recommendations  of  them,  and  they  were  discounted 
by  Burrough  at  various  times ;  he  making  no  distinction  between 
the  bills,  but  conceiving  that  they  were  all  drawn  on  the  partner- 
ship account  The  proceeds  of  the  bills  were  remitted  and  paid 
by  Home  to  the  partnership  account,  and  the  discount  thereof 
allowed  to  him  in  his  account  with  the  partnership.  Upon  these 
facts  a  verdict  was  found  for  the  plaintiffs  for  £4619  10^.  with 
liberty  to  the  defendants  to  move  to  set  it  aside,  and  enter  a  non- 
suit A  mle  for  that  purpose  having  been  obtained  by  Burrough 
in  the  last  term. 

Garrow,  Marryat,  and  A.  Moore  now  showed  cause,  and  relied 
on  the  money  counts ;  contending  that  the  transactions  relative  to 
the  bills  in  question  constituted  a  debt  due  to  the  bankrupt  from 
the  defendants.  Home  was  their  agent;  and  it  was  the  same 
thing  as  if  the  defendants  had  represented  him  as  such  to 
[*  9]  the  bankmpt  *  and  required  the  bankmpt  to  make  advances 
on  their  account,  taking  a  ticket  or  memorandum  of  the 
sums  advanced.  Such  a  transaction  would  have  been  money  lent 
by  the  bankmpt  to  the  firm.  But  the  bankrupt,  instead  of  taking 
such  memorandum,  received  bills  drawn  by  one  of  the  firm  only. 
That  perhaps  may  narrow  his  right  upon  the  bills  to  recover 
against  that  one  partner  only,  but  will  not  alter  his  claim  upon 
the  partnership  to  make  good  the  sums  advanced  by  him  on  their 
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account,  and  applied  to  their  use.  The  bills  were  given  by  the 
one  partner  only  as  a  collateral  security  for  the  debt  of  both, 
which  was  not  thereby  merged ;  as  was  determined  in  Wilson  v. 
KenTudy,  1  Esp.  245,  where  the  debtor  himself  gave  a  promissory 
note  for  his  debt :  and  the  same  doctrine  was  held  in  Puckford  v. 
Maxwell,  6  T.  R  52.  In  Siffkin  v.  Walker  and  Another,  2  Camp. 
308  (11  B.  R  715),  the  action  was  brought  only  upon  the  note; 
but  here  there  are  other  counts  which  will  sustain  the  demand,  on 
the  ground  of  the  money  having  been  received  for  and  applied  to 
the  partnership  use. 

The  Attorney-General,  Burrough,  Dampier,  and  Casberd,  contra. 
If  this  were  a  debt  due  from  the  partners  to  the  bankrupt,  for 
which  the  bills  were  given  as  a  collateral  security,  the  argument 
for  the  plaintiffs  might  avail :  but  here  the  bankrupt  had  no  pre- 
vious account  with  the  partners,  and  the  only  transaction  between 
them,  to  constitute  a  debt,  was  the  discount  of  these  bills;  the 
remedy  therefore  must  be  sought  for  under  the  bills  only.  But  it 
is  admitted  that,  according  to  the  case  of  Siffkin  v.  Walker, 
the  plaintiffs  cannot  charge  the  two  defendants  upon  *  the  [*  10] 
bills,  which  are  only  drawn  by  one  of  them  in  his  own 
name.  A  party  who  discounts  a  bill  must  be  content  with  the 
responsibility  of  the  persons  whose  names  are  on  the  bill,  and 
cannot  resort  to  others  whose  names  do  not  appear  on  it,  however 
they  may  be  benefited  by  such  discount :  and  the  conception  of  the 
person  who  discounts  the  bill  cannot  extend  his  rights.  Here  too 
the  discounter  might  have  known  the  distinction  between  the 
joint  and  several  bills  of  the  partners,  having  discounted  bills  of 
both  descriptions.  A  party  may  choose  to  discount  rather  than 
lend  money  on  bills,  for  the  sake  of  entitling  himself  to  receive 
the  interest  in  advance :  and  the  present  receipt  of  it  shows  that 
the  money  was  advanced  on  discount,  and  not  on  a  deposit  of  bills. 
Then  as  to  the  proceeds  of  the  bills  having  been  applied  to  the  use 
of  the  partnership;  that  alone  has  never  been  held  sufficient  to 
charge  the  receiving  parties  with  the  loan  of  the  money  so  ap- 
plied: for  that  would  be  to  make  a  stranger  to  the  bill  liable, 
who  gets  it  discounted  in  the  market,  without  putting  his  name 
to  it ;  the  contrary  of  which  has  been  determined  in  Fenn  v.  ffar- 
rison  and  Another,  3  T.  R  757,  4  T.  R  177.  In  that  case  there 
was  not  only  an  appropriation  of  the  money  discounted  to  the  use 
of  the  defendants,  but  an  express  promise  by  them  afterwards  to 
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take  np  the  bill ;  and  yet  the  action  was  held  not  to  lia  The 
same  principle  is  recognised  in  The  Bank  of  England  v.  Newman^ 
1  LA  Raym.  442,  Com.  57;  Fyddl  v.  Clark,  1  Esp.  447,  and  in 
a  case  JSx  parte  ShutUeworth,  3  Ves.  368  (4  B.  R  20).  The  cases 
of  Pinkney  v.  Hally  1  Salk.  126,  and  Carvick  v.  Vickery,  Dougl. 
653  n,  were  also  mentioned  on  the  role  to  show  cause. 

[*11]  *Lord  Ellbnborough,  Ch.  J. — The  first  conntsofthia 
declaration  have  been  properly  abandoned ;  for  unquestion- 
ably on  a  bill  of  exchange  drawn  by  one  only,  it  cannot  be  allowed 
to  supply  by  intendment  the  names  of  others  in  order  to  charge 
them.  If  the  plaintiffs  therefore  would  rest  their  claim  upon  the 
bills,  they  must  confine  it  to  K  L.  Lye.  The  bills,  considering 
the  transaction  as  a  discount  between  the  parties,  are  his  only. 
But  it  is  contended  that  as  the  proceeds  went  to  the  use  of  the 
partnership,  the  partners  are  therefore  liable  upon  the  other 
counts.  I  am  at  a  loss  to  discover  what  difference  that  circum- 
stance can  make,  if  it  were  originally  a  mere  matter  of  discount ; 
and  I  do  not  find  any  evidence  to  show  that  it  was  anything  elsa 
It  was  supposed  indeed  by  Burrough  (the  bankrupt),  that  the 
money  would  be  applied  to  the  partnership  use ;  and  to  such  use 
it  was  in  fact  applied ;  but  nothing  passed  from  the  defendants  to 
induce  him  to  believe  that  it  was  a  partnership  concern,  and  to 
lend  his  money  on  that  account  It  does  not  appear  that  any  con- 
tract of  that  sort  took  place,  nor  any  thing  more  than  the  mere 
discount  of  the  bills ;  and  it  would  be  highly  dangerous  to  follow 
the  proceeds  into  the  hands  of  every  party  to  whose  use  they  may 
be  applied.  If  the  bills  had  been  void,  as  if  for  instance  they  had 
been  forgeries,  that  might  have  made  a  different  case;  because 
then  no  consideration  would  have  passed  to  the  person  discount- 
ing: but  here  a  good  consideration  was  given  for  the  discount, 
namely,  the  responsibility  of  the  drawer  of  the  bills.  In  the  ab- 
sence therefore  of  any  express  contract  between  the  parties,  it 
appears  to  me  that  we  must  treat  the  transaction  as  a  mere  dis- 
count of  the  bills. 

[*  12]       *  Gbose,  J.  —  It  is  contended  that  this  was  money  lent  to 
the  partnership ;  but  it  was  only  mere  matter  of  discount,  and 
not  money  advanced  on  the  general  security  of  the  partnership,  al- 
though it  was  applied  to  their  use.     At  the  time  when  the  dis- 
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count  took  place,  the  partnership  had  made  no  contract  with  the 
discounter,  who  therefore  must  be  taken  to  have  purchased  the 
bills  of  one  of  the  partners  only.  If  the  partners  were  not  liable 
at  the  time  when  the  discount  was  made,  the  subsequent  applica- 
tion of  the  money  cannot  make  them  liable. 

Lb  Blanc,  J.  —  On  the  securities  themselves  I  think  this  action 
cannot  be  maintained ;  for  to  charge  the  defendants  on  these  bills, 
they  must  appear  to  have  been  drawn  for  and  on  account  of  the 
partnership.  The  question  then  upon  the  other  counts  is  whether 
this  was  a  loan  to  the  persons  to  whose  use  the  money  was  ap- 
plied, or  only  a  discount  of  the  bills.  It  appears  to  me  on  the 
evidence,  notwithstanding  the  apprehension  of  the  banker  or  the 
clerk,  or  the  subsequent  application  of  the  money,  to  be  merely  a 
transaction  of  discount,  and  not  an  advance  of  money,  taking  the 
bills  as  a  collateral  security.  But  where  another  security  is  not 
required,  the  pcuiiy  who  discounts  a  bill  of  exchange  stands  in  the 
situation  of  a  purchaser  of  the  bill;  and  therefore,  according  to 
the  case  of  the  Bank  of  England  v.  Newman,  cannot  recover 
against  the  person  with  whom  he  discounts  it,  and  whose  name  is 
not  on  the  bill,  the  money  advanced  by  way  of  discount 

Bayley,  J.  — I  cannot  treat  this  as  a  case  of  money  lent 
to  the  defendants.  Burrough  never  considered  himself  *  as  [*  13] 
lending  money  to  them :  if  he  had,  he  would  have  made  an 
entry  in  his  books  charging  them  as  his  debtors.  There  was  no 
contract  made  between  the  parties  at  the  time,  nor  any  previous 
subsisting  debt  between  them.  I  think  therefore  that  the  dis- 
counter has  made  a  piirchase  of  the  bill.  If  a  person  buy  goods 
of  another,  who  agrees  to  receive  a  certain  bill  in  payment,  the 
buyer's  name  not  being  on  it,  and  that  bill  be  afterwards  dis- 
honoured ;  the  person  who  took  it  cannot  recover  the  price  of  his 
goods  from  the  buyer ;  for  the  bill  is  considered  as  a  satisfaction. 
It  has  been  so  held ;  and  I  can  see  no  difference  where  money  in- 
stead of  goods  is  given  for  the  bill.  Rule  absolute. 

ENGLISH  NOTES. 

The  case  of  Alfaro  v.  De  la  Torre  (1876),  34  L.  T.  122,  cited  at 
p.  421,  suprOy  may  also  be  considered  as  an  illustration  of  this  rule. 
There  the  coffee  was  consigned  by  the  plaintiff  for  the  purpose  of  the 
joint  adventure;  but  the  coffee  did  not  become  partnership  property. 
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The  13th  section  of  the  Partnership  Act,  1890  (63  &  64  Vict.,  c  39), 
relates  to  an  analogous  principle.     It  is  as  follows :  -— 

^*  Section  13.  If  a  partner,  being  a  trustee,  improperly  employs  trust 
property  in  the  business  or  on  the  account  of  the  partnership,  no  other 
partner  is  liable  for  the  trust-property  to  the  persons  beneficially  inter- 
ested therein  :  — 

Provided  as  follows :  — 

(1)  This  section  shall  not  affect  any  liability  incurred  by  any 

partner  by  reason  of  his  having  notice  of  a  breadi  ol  trust; 
and 

(2)  Nothing  in  this  section  shall  prevent  trust  money  from  being 

followed  and  recovered  from  the  firm  if  still  in  its  posses- 
sion or  under  its  control." 


AH£BICAN  NOTES. 

The  principal  case  is  cated  in  Parscms  on  Fftrtnersh^  4th  ed.,  f§  88, 188; 
Story  on  Partnership,  7th  ed.,  f  §  138, 140,  IM ;  Bates  on  F^utnership,  §§  438, 
440;  Burdick  on  Partnersfaip,  p.  148. 

It  is  well  settled  in  the  United  States  that  a  firm  is  not  liable  for  money 
loaned  to  a  partner  individually,  though  he  applies  it  for  the  benefit  of  the 
firm.  Clark  v.  Taylor,  68  Alabama,  453;  Logan  v.  Bond,  18  Georgia,  192; 
Lill  V.  Egauy  89  Illinois,  609 ;  Gre^  v.  Tanner,  8  Metcalf  (Mass.),  411 ;  National 
Bank  of  Commerce  v.  Meader,  40  Minnesota,  325 ;  Fanners'  Nat.  Bank  v.  Baylias, 
41  Missouri,  274 ;  National  Bank  of  Salem  v.  Thomas,  47  New  York,  15;  Willis 
V.  HUl,  2  Devereux  k  Battle  (N.  Car.),  281 ;  Nonoalk  Bank  v.  Sawyer,  38  Ohio 
State,  339 ;  Ah  Lep  v.  Gong  Choy,  13  Oregon,  205 ;  DomusUy  v.  Ryan,  41  Penn- 
sylvania State,  306 ;  Union  Planter's  Baiik  v.  Day,  12  Heiskell  (Tenn.),413 ; 
McLinden  v.  Wentworth,  51  Wisconsin,  170. 

Similarly,  when  goods  are  sold  to  a  partner  individually,  the  firm  is  not 
liable  for  the  price,  although  the  goods  are  used  by  the  firm.  Ouice  v.  Thorn- 
ton, 76  Alabama,  466 ;  Smith  v.  WillioTns,  22  Louisiana  Annual,  268 ;  Gates  v. 
Watson,  54  Missouri,  585 ;  Holmes  v.  Burton,  9  Vermont,  252. 

It  is  often  difficult  to  determine  whether  the  dealing  was  with  the  partner 
as  an  individual  or  as  agent  of  the  firm.  The  question  is,  was  credit  given 
to  the  partner  or  to  the  firm  ?  That  is  a  question  of  fact  for  the  jury.  Webster 
V.  Steams,  44  New  Hampshire,  498.  If,  with  knowledge  of  all  ttie  facts,  a 
third  party  gives  credit  to  the  partner  as  an  individual,  he  cannot  hold  the 
firm  liable.  <'  It  must,  however,  be  remembered  that  this  credit,  to  exonerate 
the  other  partners,  must  be  given  knowingly  and  voluntarily.  For,  if  one 
sold  goods  actually  to  a  firm,  but  through  the  agency  of  a  partner  whom  he 
did  not  know  to  be  a  partner,  and  accordingly  charged  the  same  to  that 
partner  alone,  the  firm  would  stiU  be  bound.  This  rule  applies  equally  to  all 
simple  contracts,  whether  oral  or  written."  Parsons  on  Partnership,  4th  ed., 
§  88.  See  Eoeritt  v.  Chapman,  6  Connecticut,  817 ;  Reynolds  v.  Clevdand,  4 
Cowen  (N.  Y.),  282 ;  Poole  v.  Lewis,  75  North  Carolina,  417. 
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A  note  signed  in  tlie  nfuaie  of  n  partner  may  be  in  reality  a  firm  obligation, 
if  it  can  be  shown  that  the  firm  adopted  that  name  for  the  transaction.  In 
Farmert'  Bank  v.  Ba^Uss,  41  Missouri,  274,  287,  the  Ck>urt  say ;  <"  It  is  not 
doubted  that  the  note  might  be  the  note  of  the  firm  by  one  style  as  well  as 
another,  if  it  were  distinctly  proved  that  the  firm  had  authorized  it  to  be 
drawn  and  negotiated  iu  that  form,  and  that  it  was  the  act  of  the  firm  in  that 
name ;  and  if  it  were  olearly  proved  to  have  been  ft  loan  of  money  made  to 
the  firm,  they  might  be  liable  in  this  action.  The  burden  of  proving  these 
facts  was  on  the  plaintilE.  On  the  face  of  the  note,  it  would  be  presumed  to 
have  been  the  note  of  the  individual  maker,  and  a  loan  of  money  made  to 
him ;  and  this  presumption  must  be  overcome  by  clear  evidence  that  it  was 
intended  to  be,  and  was  in  fact,  a  partnership  style  ?— an  act  of  the  firm,  and 
a  loan  of  money  to  the  firm." 

Where  money  is  loaned  or  goods  sold  to  a  firm,  and  the  individual  note  of 
a  partner  is  taken  as  collateral  security,  the  firm  is  of  course  liable  independ- 
ently of  the  note.  See  a  valuable  note  on  this  subject  in  Ames'  Cases  on 
Partnership,  pp.  511-518. 


Section  IIL — Belaiians  between  Partneir$. 

No.  12.  — CRAWSHAY  v    MAULE. 
(1818.) 

RULE. 

Land  on  which  the  partnership  business  is  carried  on  is 
not  necessarily  partnership  property ;  but  from  the  circum- 
stances and  mode  of  carrying  on  business  —  e.ff.&  mining 
and  manufacturing  business  —  it  may  be  inferred  that  the 
land  is  partnership  property ;  but  in  that  case  the  length 
of  a  lease  on  which  the  land  is  held  affords  no  presumption 
as  to  the  duration  of  the  partnership. 

CrawBhay  and  others  y.  Haule  and  others. 

1  Swanst.  495-530  (18  B.  B.  126). 

Partnership.  —  Iran  Works,  —  Ckmoersion  of  Beat  Estate.  —  Property  of  the 

Partnership. 

R.  C.  being  in  possession  of  mines  and  iron  works,  held  under  leases  [495] 
of  anequal  duration,  by  his  will  bequeathed  £25,000  to  B.,  "  as  a  capital 
for  him  to  become  a  partner  with  my  executor  of  one-fourth  share  in  the  trade 
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of  all  those  works,  so  long  as  the  lease  endares/'  with  a  devise  to  H.  and  his 
wife  of  the  residae  of  his  estates,  real  and  personal;  by  a  codicil  the  testator 
gave  to  W.  C.  three-eighths  of  the  concern  at  the  iron  works,  **  so  the  partner- 
ship will  stand  at  my  decease,  W.  C.  three-eighths,  H.  three-eighths,  B.  two- 
eighths."  After  the  testator's  death,  W.  C,  H.,  and  B.,  carried  on  the  works  for 
two  years,  selling  iron  manufsu^tared  not  only  from  the  produce  of  their  mines, 
bat  from  ore  and  old  iron  purchased  for  the  purpose  of  manufacture  and  rectale. 
B.  having  then  assigned  his  share  to  C,  the  business  was  carried  on  in  like 
manner  by  C.  and  H.  till  the  death  of  the  latter;  no  agreement  having  ever 
been  entered  into  for  the  duration  of  the  partnership. 

1.  The  codicil  withdraws  the  trade  from  the  operation  of  the  residuary  clause 
in  the  will,  and  vests  three-eighths  in  H.  to  the  exclusion  of  his  wife. 

2.  The  concern  is  not  a  mere  joint  interest  in  land,  but  a  partnership  in  trade. 

3.  The  purchase  of  a  leasehold  interest  as  part  of  a  stock  in  trade,  is  not  evi- 
dence of  an  agreement  to  contract  a  partnership  commensurate  with  the  duration 
of  the  lease. 

4.  The  partnership  is  dissolved  by  the  death  of  H. 

5.  In  a  suit  instituted  by  W.  C,  praying  a  sale  of  the  partnership  property, 
the  Court,  on  motion,  directed  an  inquiry  whether  it  would  be  for  the  benefit  of 
all  parties  interested  that  the  works  should  be  sold,  or  carried  on  for  the  purpose 
of  winding  up  the  concern. 

By  articles  of  agreement  dated  the  31st  of  July,  1794,  between 
Antony  Bacon,  and  Bichard  Crawshay,  Bacon  agreed  to  assign  to 
Crawshay  all  his  interest  in  certain  lands,  and  mines  of  coal,  and 
iron  ore,  situated  at  Cyfarthfa  in  the  county  of  Glamor- 
[*496]  gan,  (of  which  he  *was  then  in  possession,  under  three 
leases  for  terms  of  99  years  each,  commencing  respectively 
in  the  years  1763,  1765,  and  1768)  subject,  after  the  29th  of  Sep- 
tember, 1815,  to  an  annual  rent  of  £5000  and  a  payment  of  15«.  a 
ton  on  all  pig  iron,  annually  made  on  the  premises,  beyond  6400 
tons.  Eichard  Crawshay  accordingly  took  possession  of  the  prem- 
ises, and  carried  on  iron  works  there :  and  in  1801,  intending  an 
extension  of  the  works,  and  the  erection  of  new  furnaces,  it  was 
agreed  between  him  and  Bacon,  that  the  payment  of  15«.  a  ton 
beyond  6400  tons,  should  cease  at  10,700  tons.  Disputes  having 
arisen  on  the  subject  of  that  agreement,  in  1808,  Richard  Craw- 
shay filed  a  bill  to  compel  specific  performance.  The  decree  pro- 
nounced in  March,  1810,  directed  Bacon  to  execute  to  Richard 
Crawshay  an  underlease  of  the  premises,  for  all  the  times  which 
he,  or  the  trustees  under  his  marriage  settlement,  had  therein, 
except  the  last  day,  subject  to  the  yearly  payments  stipulated. 

Richard  Crawshay  being  seised  and  possessed  of  a  considerable 


B.  C.  VOL.  XIX.]      SECT.  HL  —  EELATTONS  BETWEEN  PARTNBKS.         469 
Vo.  12.  — Orawihay  ▼.  Hanle,  I  Swanst.  486,  487. 

real  and  personal  estate,  including  the  iron  works  at  Cyfarthfa, 
and  the  buildings  and  machinery  thereon,  and  a  leasehold  wharf 
at  Cardiff,  used  for  shipping  iron,  by  his  will  dated  the  26th  of 
September,  1809,  after  giving  among  other  legacies,  £100,000  to 
his  son  William  Crawshay,  gave  to  Joseph  Bailey  £25,000  "  to  be 
transferred  from  my  account  on  the  ledger  to  his,  intended  as  a 
capital  for  him  to  become  a  partner  with  my  executor  of  one- 
fourth  share  in  the  trade  of  all  those  works  so  long  as  the  lease 
endures,  with  the  principal  and  profits  therefrom  to  be  his  own 
forever. "  He  then  gave  to  Benjamin  Hall,  Esq. ,  and  his  wife,  of 
Abercame,  and  to  their  heirs  for  ever,  all  the  residue  of  his  estate, 
real  and  personal,  and  appointed  Mr.  Hall  sole  executor.  By  a 
codicil,  dated  the  4th  of  May,  1810,  the  testator  gave  to 
his  son  William  Crawshay,  "  three-eighth  *  shares  of  my  [*  497] 
concerns  at  this  iron  work,  and  of  the  premises  at  Cardiff; 
so  the  partnership  will  stand  at  my  demise,  William  Crawshay 
three-eighths,  Benjamin  Hall  three-eighths,  Joseph  Bailey  two- 
eighths.  " 

The  testator  died  on  the  27th  of  June,  1810 ;  Mr.  Hall  proved 
his  will,  and  William  Crawshay,  Hall,  and  Bailey  took  posses- 
sion of  the  iron  works,  and  carried  them  on  as  copartners  in  the 
shares  bequeathed  to  them,  under  the  firm  of  Crawshay,  Hall,  and 
Bailey,  but  without  any  articles  of  copartnership.  In  October, 
1812,  William  Crawshay  purchased  the  share  of  Bailey  for 
£30,000,  and  from  that  time  the  works  were  conducted  by  Wil- 
liam Crawshay  and  Hall,  till  the  death  of  the  latter,  under  the 
firm  of  Crawshay  and  Hall ;  no  written  articles  of  copartnership 
were  ever  executed  or  prepared  between  them ;  but  they  verbally 
agreed  that  the  future  capital  of  the  concern  should  be  £160,000, 
which  consisted  of  an  imaginary  or  estimated  value  of  the  whole 
of  the  partnership  property;  (£100,000  standing  to  the  credit  of 
William  Crawshay,  in  respect  of  his  five-eighth  parts,  and  £60,000 
to  the  credit  of  Mr.  Hall,  in  respect  of  his  three-eighth  parts); 
and  that  the  books  should  be  balanced  on  the  Slst  of  March  in 
each  year,  and  the  annual  profits  drawn  out  by  William  Crawshay 
and  Hall,  in  proportion  to  their  shares. 

No  under-lease  having  been  executed  in  the  life  of  Crawshay, 
by  indenture  of  the  21st  of  May,  1814,  Bacon,  and  his  trustees, 
in  obedience  to  the  decree  of  1810,  assigned  to  Hall,  his  execu- 
tors, &c. ,  all  the  promises,  for  the  residue  of  the  respective  terms. 
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except  the  last  day  of  each,  subject  to  the  annual  rent  of  £5000 
and  the  payment  of  Ids.  a  ton  on  all  pig  iron  made  yearly  on  the 
premises  above  6400  tons,  and  not  exceeding  10,700  tons; 
[*  498]  and  by  a  deed  dated  the  Ist  of  June,  1814,  *  tad  indorsed 
on  the  assignment.  Hall  declared  that  he  would  stand 
possessed  of  the  premises,  as  to  three-eighth  parts,  in  trust  for 
himself,  and  as  to  five-eighth  parts,  in  tfust  for  William  Craw- 
shay  I  and  Hall  and  William  Crawshay  entered  into  covenants  for 
payment  of  their  respective  proportions  of  rent,  tad  for  mutual 
indemnity. 

By  indenture  dated  the  23rd  of  M&y,  1814,  Bacon,  in  considera- 
tion of  £32,500  paid  three-eighths  by  Hall  and  five-eighths  by 
William  Crawshay,  assigned  to  Joseph  Kaye,  his  executors,  ftc. 
in  trust  for  Ball  and  Crawshay,  in  the  proportion  of  three-eighths 
to  the  former  and  five-eighths  to  the  latter,  the  tent  of  15s.  per 
ton  on  iron,  then  due  or  to  become  due.  By  another  indenture  of 
the  same  date,  Bacon,  in  consideration  of  £62,500  assigned  to 
Kaye,  in  trust  for  William  Crawshay,  his  reversionary  interest  in 
the  premises,  and  the  annual  rent  of  £5000. 

On  the  1st  of  June,  1814,  Bailey,  in  execution  of  the  agreement 
of  October,  1812,  assigned  to  William  Crawshay  his  share  in  the 
partnership  property. 

On  the  31st  of  July,  1817^  Mr.  Hall  died,  leaving  four  6ons, 
(the  eldest  of  the  age  of  fifteen  years),  and  a  daughter.  By  his 
will,  dated  the  8th  of  the  same  month,  he  devised  to  George 
Maule,  John  Llewellin,  and  Joseph  Kaye,  all  his  freehold,  copy- 
hold, and  leasehold  estates,  (except  trust  and  mortgage  estates, 
and  the  estates  in  which  he  was  interested  as  a  partner  with  Wil- 
liam Crawshay  at  Cyfarthfa),  in  trust,  subject  to  the  payment  of 
debts  and  legacies  in  aid  of  his  personal  estate,  for  the  benefit  of 
his  children.  He  then  declared,  that  if  he  should  have  one  or 
more  son  or  sons  living  at  his  decetise,  or  bom  in  due  time  after, 
but  no  such  son  should  then  have  attained  the  age  of  21 
[*  499]  years,  it  should  be  lawful  for  *  his  trustees,  and  the  sur- 
vivors and  survivor  of  them,  and  the  executor^,  &c.  of 
such  survivor,  to  carry  on  the  iron  works,  and  other  mercantile  or 
trading  concerns  in  which  he  should  be  concerned  at  his  decease, 
if  they  should  judge  it  for  the  benefit  of  the  persons  interested  in 
his  property  under  his  will ;  and  that  if  they  should  carry  them 
on,  then,  during  such  time  as  his  having  such  a  son  should  be  in 
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suspense,  it  should  be  lawful  for  them  to  cause  or  permit  any  part 
of  the  stock  in  trade  or  effects  which  should  be  employed  in  or 
belong  to  the  said  works  or  concerns  at  his  decease,  to  be  em- 
ployed in  carrying  on  the  same;  and  he  exempted  the  stock  in 
trade  and  effects  so  to  be  employed  from  the  payment  of  his  debts, 
to  the  extent  and  in  the  manner  thereinafter  mentioned.  The  tes- 
tator also  declared,  that  if  his  son,  who  first  or  alone  should  attain 
the  age  of  twenty-one  years,  should  be  desirous  to  have  the  iron 
works  and  concerns  or  any  of  them  continued,  and  should  signify 
such  desire  to  his  trustees,  by  any  writing  under  his  hand,  the 
amount  of  the  stock  and  effects  then  employed  therein  should  be 
valued,  and  his  said  son  should  pay  (or  secure  in  manner  therein 
mentioned)  to  the  trustees,  the  money  at  which  such  stock  and 
effects  should  be  estimated.  The  testator  then  directed  the  appli- 
cation to  be  made  by  his  trustees,  of  the  profits  of  the  iron  works 
during  the  suspense  of  his  having  a  son  who  should  attain  twenty- 
one  years,  and  of  the  amount  of  the  valuation  to  be  paid  or  secured 
by  his  son  as  before  mentioned;  and  declared  that  if  his  iron 
works  and  other  concerns  should  be  so  carried  on,  and  his  son, 
who  first  or  alone  should  attain  the  agd  of  twenty-one  years,  should 
decline  to  carry  on  the  same,  or  to  give  such  security  for  the  stock 
and  effects  employed  therein,  or  if  while  it  should  be  in  suspense 
whether  he  should  have  any  such  son,  his  trustees  should  deem  it 
advisable  to  discontinue  the  said  iron  works  and  concerns, 
in  either  of  such  *  cases,  the  iron  works  and  concerns  [*500] 
should  be  discontinued,  and  the  stock  and  effects  em- 
ployed in  the  same  should  be  sold  and  disposed  of  in  such  manner 
as  his  trustees  should  judge  prudent  and  reasonable,  and  the  money 
arising  from  the  sale,  and  the  gains  and  profits  previously  arising 
from  the  iron  works  and  concerns,  should  be  disposed  of  in  the 
manner  in  which  he  had  directed  the  gains  and  profits,  and  the 
money  to  be  paid  or  secured  by  his  son,  in  the  event  before  men- 
tioned, to  be  paid  or  applied,  or  as  near  thereto  as  circumstances 
would  admit  The  testator  then  appointed  Maule,  Llewellin,  and 
Kaye,  executors  of  his  will,  and  guardians  and  managers  of  the 
estate  of  his  children,  during  their  minorities,  and  he  also  ap- 
pointed his  executors  and  his  wife  guardians  of  the  persons  of  his 
children ;  and  he  authorised  his  trustees  to  employ  any  persons  in 
the  management  of  the  iron  work  and  concerns,  at  such  salary,  and 
to  repose  in  them  such  trust  or  authority  in  conducting  the  trade, 
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and  in  the  management  and  disposal  of  the  estate  employed,  or  to 
be  employed,  and  in  the  receipt  of  any  debts  to  be  contracted 
therein,  as  his  trustees  should  in  their  discretion  think  fit 

On  the  12th  of  August,  1817,  William  Crawshay  sent  a  written 
notice  to  the  executors  of  Hall,  that  he  considered  the  partnership 
absolutely  dissolved  by  Hall's  death,  and  would  not  consent  to 
carry  on  the  works  in  conjunction  with  his  representatives. 

The  bill  in  the  first  cause,  filed  by  William  Crawshay  against 
the  executors  of  Mr.  Hall,  prayed,  a  declaration  that  the  partner- 
ship between  the  plaintiff  and  Hall,  in  the  iron  works,  and  all 
the  trade  and  business  thereof,  became  absolutely  dissolved,  or 
determined,  by  the  death  of  Mr.  Hall,  or  from  that 
[*  501]  period;  an  account  of  the  *  partnership  dealings,  from  the 
foot  of  the  last  settlement  thereof,  previous  to  his  death, 
and  payment  of  the  balance,  (after  satisfaction  of  the  partnership 
debts)  between  the  plaintiff  and  the  executors  of  Mr.  Hall,  accord- 
ing to  their  respective  interests;  a  sale  of  all  the  partnership 
effects,  and  a  division  of  the  proceeds. 

The  defendants,  the  executors  of  Hall,  admitted  that  no  written 
articles  were  ever  entered  into  between  William  Crawshay  and 
Hall,  any  such  articles,  as  they  believed,  being  considered  unne- 
cessary, inasmuch  as  the  proportions  to  which  the  parties  were 
entitled  in  the  leasehold  premises,  and  the  leases,  sufficiently 
ascertained  their  rights  and  interests  as  long  as  the  leases  endured 
They  denied  that  by  the  death  of  Hall,  his  interest  in  the  premises 
and  iron  works  determined  or  was  in  any  respect  affected,  submit- 
ting that  they  were  entitled  to  the  premises  and  iron  works,  as 
tenants  in  common  with  William  Crawshay,  for  the  residue  of  the 
terms  of  years  for  which  they  were  holden,  and  to  carry  on  iron 
works  for  the  benefit  of  the  family  of  Hall,  in  the  same  manner 
as  he  carried  on  the  same  with  William  Crawshay,  and  according 
to  the  directions  of  his  will,  until  one  of  his  sons  should  attain 
the  age  of  twenty-one  years.  They  stated  that  the  iron  works  were 
absolutely  necessary  to  the  beneficial  enjoyment  of  the  leasehold 
premises;  and  they  insisted,  that  it  appeared  from  his  will  and 
codicil  to  be  the  intention  of  Richard  Crawshay,  that  his  legatees 
should,  for  themselves  and  their  representatives  and  families 
respectively,  have  an  interest  in  the  leasehold  premises  and  iron 
works,  commensurate  with  the  terms  for  which  they  were  holden ; 
that  the  joint  interest  which  William  Crawshay  and  Hall  had 
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therein,  was  not  an  interest  in  an  ordinary  trading  partnership, 
but  an  interest  given  by  Richard  Crawshay  to  them,  for  the  benefit 
of  themselves  and  their  respective  families,  commensurate 
*  with  the  terms  of  years  for  which  the  leasehold  premises  [*  502] 
were  holden;  and  that  therefore  no  sale  of  the  property 
ought  to  be  directed  by  the  Court  in  opposition  to  the  bequest  of 
Eichard  Crawshay,  and  to  the  will  of  Hall,  whose  family  would 
in  that  event  be  deprived  of  the  benefits  intended  and  contemplated 
by  him,  to  be  derived  from  the  leasehold  premises  and  iron  works. 

The  bill  in  the  second  cause,  filed  by  the  executors  and  the 
children  of  Mr.  Hall  against  William  Crawshay,  prayed,  a  decla- 
ration that  the  executors  were  entitled  to  the  leasehold  premises 
and  iron  works,  for  three-eighth  parts  thereof,  as  tenants  in  com- 
mon with  William  Crawshay,  (who  was  entitled  to  the  other  five- 
eighth  parts),  until  one  of  the  sons  of  Hall  should  attain  the  age 
of  twenty-one  years,  and  to  carry  on  the  iron  works  with  William 
Crawshay,  for  the  benefit  of  the  family  of  Hall,  in  the  same  man- 
ner as  Hall  carried  on  the  same,  and  according  to  the  directions 
of  his  will,  until  one  of  his  sons  should  attain  the  age  of  twenty- 
one  years,  and  that  then  such  son,  if  he  chose,  would  be  entitled 
to  the  said  leasehold  premises  and  iron  works,  for  three-eighth 
parts  thereof,  as  tenant  in  common  with  William  Crawshay,  for 
the  remainder  of  the  said  terms  of  years,  and  to  carry  on  the  iron 
works  with  William  Crawshay  accordingly.  The  bill  also  prayed, 
the  consequential  accounts  and  directions. 

(June  9. )  On  this  day  a  motion  was  made  in  behalf  of  Wil- 
liam Crawshay,  that  it  might  be  referred  to  the  Master,  to  con- 
sider and  approve  a  proper  plan  for  the  sale  and  disposal  of  the 
whole  of  the  copartnership  iron  works,  property,  estate,  and 
effects,  including  the  good-will  of  the  joint  trade,  and  that  the 
Master  might  proceed  to  a  sale  thereof  immediately. 

[*  The  motion  was  argued,  and  after  some  observations  [*508] 
relating  to  procedure] 

The  Lord  Chancellor  (Lord  Eldon)  said :  — 

The  general  rules  of  partnership  are  well  settled.  Where  no 
term  is  expressly  limited  for  its  duration,  and  there  is  nothing  in 
the  contract  to  fix  it,  the  partnership  may  be  terminated  at  a 
moment's  notice  by  either  party.  By  that  notice  the  partnership 
as  dissolved,  to  this  extent,  that  the  Court  will  compel  the  parties 
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to  act  as  partQe]:B>  in  a  partnership  existing  only  for  the  purpose 
of  winding  up  the  affaira  So  death  terminates  a  partnership,  and 
notice  is  no  more  than  notice  of  the  fact  that  death  has  terminated 
it  Without  doubt,  in  the  absence  of  express,  there  may  be  an 
implied,  contract,  as  to  the  duration  of  a  partnership ;  but  I  must 
contradict  all  authority,  if  I  say  that  wherever  there  is  a  partner- 
ship, the  purchase  of  a  leasehold  interest  of  longer  or  shorter 
duration,  is  a  circumstanoe  from  which  it  is  to  be  inferred  that 
the  partnership  shall  continue  as  long  as  the  leasa  On  that  argu- 
ment^ the  Court  holding,  that  a  lease  for  seven  years  is  proof  of 
partnership  for  seven  years,  and  a  lease  of  fourteen  of  a  partner- 
ship for  fourteen  years,  must  hold,  that  if  the  partners  purchase  a 
fee  simple,  there  shall  be  a  partnership  forever.  It  has  been  re- 
peatedly decided,  that  interests  in  lands  purchased  for  the  purpose 
of  carrying  on  trade,  are  no  more  than  stock  in  trade.  I  remem- 
ber a  case  in  the  House  of  Lords  about  thiee  years  ago  (the  case  of 
the  Carron  Company),  in  which  the  question  was  much  discussed, 
whether,  when  partners  purchase  freehold  estate  for  the  purpose 
of  trade,  on  dissolution  that  estate  must  not  be  considered  as 
personalty,   with  r^ard  to    the    representatives  of   a  deceased 

partner? 
[*  509]  *  The  doctrine,  that  death  or  notice  ends  a  partnership, 
has  been  called  unreasonabl&  It  is  not  necessary  to  ex- 
amine that  opinion,  but  much  remains  to  be  consideied  before  it 
can  be  approved.  If  men  will  enter  into  a  partnership,  as  into  a 
marriage,  for  better  and  worse,  they  must  abide  by  it ;  but  if  they 
enter  into  it  without  saying  how  long  it  shall  endure,  they  are 
understood  to  take  that  course  in  the  expectation  that  circum- 
stances may  arise  in  which  a  dissolution  will  be  the  only  means 
of  saving  them  from  ruin;  and  considering  what  persons  death 
might  introduce  into  the  partnership,  unless  it  works  a  dissolu- 
tion, there  is  strong  reason  for  saying  that  such  should  be  its 
eflfect  Is  the  surviving  partner  to  receive  into  the  partnership 
at  all  hazards,  the  executor  or  administrator  of  the  deceased, 
his  next  of  kin,  or  possibly  a  creditor  taking  administration, 
or  whoever   claims  by  representation  or  assignment    from  his 

representative  ? 
[*  510]      *  If  Mr.  Crawshay,  the  testator  and  owner  of  this  prop- 
erty, had  thought  proper,  by  his  will,  to  declare  that 
[*  611]  *  his  legatees  should  continue  the  partnership  as  long  as 
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the  longest  of    the    leases   should    endure,   no   person, 

*  I  agiee,  claiming  under  that  will,  could  enjoy  the  bene-  [*  512] 
fits  conferred  by  it,  without  submitting  to  the  inconven- 
iences *  which  it  imposed ;  but  I  find  nothing  to  that  [*  518] 
effect  in  his  wilL     It  might  have  been  plausibly,  though 

*  I  think  not  effectually,  contended,  that  Bailey  and  Hall  [*  514] 
were  bound  to  continue  partners  as  long  as  tibey  lived; 

*  but  the  wordsf  cannot  be  represented  as  imperative  on  [*  515] 
any  other  person.     The  difficulty  on  the  part  of  those 

*  who  insist  that  the  partnership  is  to  continue  as  long  as  [*  616] 
the  leases,  is  this,  that  they  cannot  insist  that  it  is  to 

*  continue  between  the  original  partners  and  their  repre-  [*  517] 
Sentatives;  for  they  have  admitted,   and  must  admit, 

*  that  each  partner  might  assign  his  interest,  and  assign  [*  518] 
it  to  any  number  of  individuals,  in  any  number  of  shares ; 

so  that  in  truth  the  partnership,  within  two  years  after  its  f orma-^ 
tion,  might  not  contain  either  an  original  partner,  or  a  representa^ 
tive  of  any  one  of  the  original  partners ;  but  might  consist  entirely 
of  a  multitude  of  assignees. 

In  another  view  of  this  question  it  becomes  important  accu* 
rately  to  know  the  nature  of  the  businesa  It  seems  difficult  to 
establish  that  this  is  an  interest  in  land,  distinct  from  a  partner* 
ship  in  trade ;  a  mere  interest  in  land,  in  which  a  partition  could 
take  place ;  for  when  persons,  having  purchased  such  an  interest, 
manufacture  and  bring  to  market  the  produce  of  the  land,  as  one 
common  fund,  to  be  sold  for  their  common  benefit,  it  may  be  con- 
tended that  they  have  entered  into  an  agreement,  which  gives  to 
that  interest  the  nature,  and  subjects  it  to  the  doctrines,  of  a  part- 
nership in  trada  Such  is  my  present  view;  but  both  on  the 
merits  and  on  the  objections  of  form,  the  case  deserves  further 
consideration* 

The  LoBD  Chakcellob  :  «^ 

It  may  be  assumed,  though  the  observation  is  not  mate- 
rial to  the  purposed  of  this  application,  that  the  desire  *  of  [*  519] 
Mr.  Crawshay,  the  testator,  was  to  keep  the  concern  to- 
gether. He  gives  the  sum  of  £26,000  to  Mr.  Bailey,  as  a  capital 
for  him  to  become  a  partner  with  his  executor,  Mr.  Hall ;  the  rest 
of  his  interest  in  the  trade,  if  he  had  not  made  a  codicil,  would 
have  passed  by  the  will  to  Hall  and  his  wife ;  the  effect  of  the 
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will  and  codicil  combined,  is  this;  by  the  former,  the  testator 
being  possessed  of  the  entire  concern,  bequeathed  two-eighths  to 
Bailey,  the  rest,  including  the  three-eighths  given  by  the  codicil 
to  William  Crawshay,  would  have  devolved  under  the  residuary 
clause  to  Hall  and  his  wife;  the  codicil,  continuing  the  gift  of 
two-eighths  to  Bailey,  disposes  of  three -eighths  to  William  Craw- 
shay, and  of  the  remaining  three-eighths  to  Hall,  in  exclusion,  as 
I  understand,  of  his  wifa  Such  being  the  state  of  the  concern  at 
the  death  of  the  testator,  it  appears  that  Bailey  sold  his  share  to 
William  Crawshay,  and  it  has  not  been  disputed  in  the  course  of 
the  discussion,  that  every  one  of  the  legatees  was  at  liberty  to 
sell  his  interest;  the  consequence  is,  that  the  individuals  forming 
the  partnership  may  be  changed  as  often  as  the  partners  think 
proper.  The  question  on  these  pleadings  is,  whether,  supposing 
this  the  hearing  of  the  cause,  the  Court  could  order  the  property 
to  be  sold ;  and  whether  the  nature  of  the  concern,  and  of  the  in- 
terest of  the  several  parties  in  it  is  not  such,  that  each  being  at 
liberty  to  sell  his  own  share,  they  yet  cannot,  more  particularly 
by  interlocutory  application,  call  on  the  Court  for  a  sale  of  the 
whole  ?  Mr.  Crawshay,  having  bought  the  interest  of  Mr.  Bailey, 
carried  on  the  business  jointly  with  Mr.  Hall,  till  the  death  of 
the  latter.  His  will  seems  to  me  to  devolve  on  his  executors  the 
discretion  of  continuing  or  discontinuing  this  concern,  as  they 
should  think  most  for  the  benefit  of  his  family ;  and  he  considers 
himself  at  liberty  (for  the  will  states  as  much)  to  introduce  three 

executors  as  partners  with  Mr.  Crawshay,  and  various 
[*  520]  *  branches  of  his  family  as  cestuis  que  trust  of  those  execu* 

tors,  as  they  must  be,  if  the  partnership  is  continued  It 
is  impossible  to  contend  that  Mr.  Hall  may  thus  impose  on  Mr. 
Crawshay,  the  necessity  of  continuing  in  partnership  with  his 
three  executors,  and  their  cestuis  que  trust,  without  admitting  that 
on  the  same  principle,  he  might  have  imposed  the  obligation  of 
receiving  as  partner,  any  person  who  might  now  sustain,  or  here- 
after acquire,  the  character  of  executor  or  administrator  to  any  of 
the  trustees,  or  of  their  cestuis  que  trust,  and  that  Mr.  Crawshay 
might  have  exercised  a  similar  power.  If  this  case  is  to  be  con- 
sidered subject  to  the  principles  which  govern  partnerships  in  gen- 
eral, I  cannot  say  that  such  was  the  situation  of  either  party. 

On  the  death  of  Mr.  Hall,  there  being  no  articles  of  partnership, 
or  agreement  for  its  continuance,  without  any  notice,  and  for  every 
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purpose,  except  that  of  winding  up  the  concern,  the  partnership 
would  cease,  unless  the  surviving  partner,  and  the  representatives 
of  the  deceased,  entered  into  some  agreement  for  its  continuance ; 
and  in  the  absence  of  articles,  or  stipulation  to  the  contrary, 
Crawshay,  in  the  life  of  Hall,  or  Hall,  in  the  life  of  Crawshay, 
might,  on  the  common  principles  of  the  contract,  by  notice,  have 
terminated  the  partnership.  It  is  contended,  that  the  late  Mr. 
Crawshay,  having  formed  this  business,  must  have  had  an  inten- 
tion to  keep  it  together,  as  one  concern,  though  he  distributed 
different  interests  in  it  among  different  members  of  his  family ; 
had  he  so  said,  without  doubt,  those  who  took  his  bounty,  must 
have  taken  it  on  the  terms  which  he  imposed;  but  there  is  no 
such  expression  in  his  will  or  codicil,  nor  is  the  effect  of  those 
instruments  more  than  to  give  an  interest  in  aliquot  shares  and 
proportions  in  this  concern.  He  has  said,  indeed,  that  Bailey 
should  have  an  interest  to  the  amount  of  £25,000,  and 
should  *be  partner  with  his  executor;  but  neither  the  [*521] 
terms  nor  the  intent  of  the  will  impose  on  Bailey,  or  on 
his  executor,  an  obligation  to  carry  on  the  partnership,  except  as 
between  themselves ;  and  if  Bailey  thought  proper  to  sell  to  Craw- 
shay his  interest,  a  question  might  have  arisen,  as  long  as  the 
executor  was  living,  whether  Crawshay,  purchasing  the  interest 
of  Bailey,  did  not  purchase  subject  to  the  obligation  which,  it  is 
said,  this  will  imposes  on  Bailey ;  but  it  seems  to  me  impossible 
to  contend,  that  when  the  executor  was  dead,  either  Crawshay  or 
Bailey  were  bound  to  carry  on  the  trade  with  the  executors  of  that 
executor ;  a  proposition  which  cannot  be  maintained  without  as- 
serting that  they  were  bound  to  carry  on  the  trade  with  the  suc- 
cessive executors  of  that  executor,  to  the  expiration  of  the  leases. 

It  has  also  been  insisted  that  the  purchase  of  leases  must  be 
considered  as  evidence  of  a  contract  for  the  continuance  of  the 
concern.  Unquestionably  partners  may  so  purchase  leasehold  in- 
terests as  to  imply  an  agreement  to  continue  the  partnership  as 
long  as  the  leases  endure ;  but  it  is  equally  certain  that  there  is 
no  general  rule,  that  partners  purchasing  a  leasehold  interest  must 
be  understood  to  have  entered  into  a  contract  of  partnership  com- 
mensurate with  the  duration  of  the  leases.  For  ordinary  purposes 
a  lease  is  no  more  than  stock  in  trade,  and  as  part  of  the  stock 
may  be  sold ;  nor  would  it  be  material  that  the  estate  purchased 
by  a  partnership  was  freehold,  if  intended  only  as  an  article  of 
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stock ;  though,  a  question  might  in  that  case  arise  on  the  death  of 
a  partner,  whether  it  would  pass  as  real  estate,  or  as  stock,  per<- 

sonal  estate  in  enjoyment,  though  freehold  in  nature  and 
[*  522]  quality.     It  is  impossible  therefore  in  *  my  opinion  to 

hold,  that  there  l)eing  many  leases,  some  long,  some  of 
short  duration,  and  others  intermediate,  the  partnership  is  to  sub* 
sist  during  the  term  of  the  leases,  or  of  the  longest  lease.  By  the 
will  of  Mr.  Hall,  the  question,  whether  his  executors  and  trustees 
should  continue  in  partnership,  is  left  to  their  discretion;  clear 
eyidence  of  his  opinion,  that  his  interest  might  be  separated  from 
Orawshay's;  if  so,  Orawshay's  might  be  separated  from  his;  and 
upon  that  construction  of  the  will  of  the  late  Mr.  Orawshay,  the 
argument  is,  that  he  meant  the  whole  concern  to  be  kept  together; 
but  cared  not  who  were  to  be  the  partners ;  an  intention  not  to  be 
imputed  to  him  unless  mnequiTocally  eiqmssed  in  the  words  of 
his  will. 

The  question  then  resolTes  itself  into  this,  what  is  the  nature 
of  this  partnership  property  ?  The  gen€»ral  doctrine  with  respect 
to  a  trading  partnership  is,  that  where  there  is  no  agreement  for 
its  continuance,  any  one  of  the  partners  may  terminate  it,  and 
admitting  the  serious  inconveniences  which  sometimes  ensue,  it 
becomes  us  to  recollect  the  fOTmidable  erils  which  would  attend 
the  opposite  doctrine;  nor  is  it  clear  that  a  better  rule  could  be 
suggested :  but,  whatcTcr  is  its  policy,  the  principle  of  law  being 
established,  it  is  incumbent  on  those  who  engage  in  partnership  to 
protect  themselves  by  eontract  against  its  inconveniences ;  if  they 
omit  that  precaution.  Courts  of  justice  have  no  right  to  redeem 
them  from  the  penalties  of  their  imprudence.  With  respect  to 
mere  joint-interests  in  land,  I  apprehend  the  rule  to  be  different : 

the  parties  then  becoming  tenants  in  common,  each  cannot 
[*  623]  call  on  his  companions  to  concur  *  in  a  sale,  but  must  sell 

his  own  interest  It  is  said  that  this  is  only  the  case  of 
tenancy  in  common  of  a  mine;  if  so,  I  think  that  the  doctrine 
with  respect  to  land  would  apply,  and  not  the  doctrine  with  re- 
spect to  trading  partnerships;  but  a  very  difficult  question  may 
arise  whether,  if  the  parties,  being  originally  tenants  in  common 
of  a  mine,  agree  to  become  jointly  interested  in  the  manufacture 
of  its  produce  for  the  purpose  of  sale,  they  continue  mere  tenants 
in  common  of  the  mine ;  still  more,  if  not  only  cairying  the  prod- 
uce of  their  own  mine  to  market,  they  become  purchasers  of  other 
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property  of  a  like  nature,  to  be  manafactiired  with  their  own. 
On  8Qch  a  case  in  bankruptcy,  it  might  be  a  question  whether 
they  were  purchasers  for  the  mere  purpose  of  better  bringing  to 
market  the  produce  of  their  own  mine,  or  for  the  purpose  also  of 
bringing  a  distinct  subject  to  market  as  traders.  On  the  evidence 
before  me  the  case  is  left  somewhat  doubtful,  though,  I  think, 
that  the  language  of  Mr.  Hall's  will,  and  of  all  the  instruments, 
describes  this  as  a  trading  concern ;  but  under  the  circumstances  it 
will  not  be  wrong  to  have  the  nature  of  the  business  explained  by 
affidavit  If  this  is  a  trading  partnership  the  common  principles 
must  be  applied. 

The  affidavit  of  Mr.  Crawshay,  in  explanation  of  the  [524] 
nature  of  the  business,  was  to  the  following  effect;  that 
the  iron-works  at  Oyfarthfa  had,  from  the  period  of  their  first 
establishment  by  his  father,  been  conducted  as  a  trading  coneem ; 
that  the  produce  of  the  mines  consisted  of  iron-stone,  coal,  and 
lime-stone;  and  that,  at  the  works,  large  quantities  of  iron  (of 
various  specified  descriptions)  had  been,  and  were  manufactured, 
sometimes  from  the  materials  obtained  from  the  leasehold  premises 
in  question,  and  sometimes  from  pig-iron  and  finers'  metal  pur- 
chased in  London,  Plymouth,  and  Bristol;  that  from  the  estab- 
lishment of  the  works,  the  proprietors  had  been  in  the  habit  of 
making  very  considerable  purchases  of  iron-ore  from  Lancashire, 
pig  iron,  and  finers'  metal,  and  of  old  wrought  iron,  naval  and 
ordnance  stores,  for  the  purpose  of  manufacturing  the  same  at  the 
works  into  various  sorts  of  iron,  and  reselling  them  in  that  manu- 
factured state ;  that  such  purchases,  (to  a  large  amount), 
manufacture,  and  resale,  had  been  made  by  *  the  succes-  [*  526] 
sive  firms  of  Crawshay,  Hall,  and  Bailey,  and  Crawshay 
and  Hall,  during  those  respective  partnerships ;  that  the  whole  of 
such  purchases  were  made  with  a  view  to  profit,  by  manufactur- 
ing the  same  at  the  works,  into  bar  and  other  iron  for  resale,  and 
not  merely  for  mixing  the  same  with  the  iron  the  produce  of  the 
works,  for  the  purpose  of  improving  the  iron  of  the  works,  or 
bringing  the  same  better  to  market ;  and  that  from  the  first  estab- 
lishment of  the  works,  the  iron-stone,  coal,  and  limenstone  pro- 
duced from  the  mines  on  the  works,  had  never  been  sold  in  their 
natural  or  raw  state,  except  a  small  quantity  of  coal  for  the 
accommodation  of  the  labourers. 
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[527]  The  question  is,  whether  this  is  a  partnership  in  trade, 
or  a  tenancy  in  common  in  land ;  and,  if  a  partnership  in 
trade,  whether  the  ordinary  rule  of  the  Court  is,  on  dissolution  by 
the  death  of  a  partner,  to  wait  till  a  decree  before  disposing  of  the 
partnership  property,  if  the  concern  is  of  such  a  nature  that  it 
cannot  be  wound  up  at  once  ?  I  consider  it  clear,  that  the  general 
rule  is  not  to  wait  for  a  decree ;  but,  at  least  if  the  parties  differ 
as  to  the  mode  of  carrying  on  the  trade,  the  Court  will,  without 
reference  to  the  objection  for  want  of  parties,  appoint  a  manager. 
Whether  they  will  give  notice  of  a  motion  for  that  purpose,  which 

they  shall  be  at  liberty  to  do,  or  call  on  the  Court  for  its 
[*  528]  opinion,  and  a  reference  to  the  Master  to  state  the  *  best 

mode  of  winding  up  the  concern,  is  what  the  parties  will 
determine. 

Mr.  Crawshay  says  what  I  think  is  not  unreasonable,  that  he  will 
not  carry  on  the  trade  five-eighths  for  himself,  and  three-eighths 
for  the  benefit  of  others.  I  desire  to  be  understood  as  not  decid- 
ing against  ordering  a  sale,  if  Mrs.  Hall  and  the  infants  were 
before  the  Court.  If  Mr.  Crawshay  will  not  carry  on  the  trade, 
it  is  for  the  benefit  of  all  parties  interested,  absent  as  well  as 
present,  that  a  manager  should  be  appointed ;  and  it  is  clear  that 
the  Court  possesses  the  power  of  making  the  order  on  motion, 
without  waiting  for  a  decree. 

The  Lord  Chancellor  :  — 

The  first  question  that  remains  to  be  considered  is,  whether 
Mrs.  Hall  has  any  interest  in  this  fund?  How  does  that  stand 
in  the  opinion  of  other  persons  ?  First,  Mr.  Hall  disposed  of  the 
whole  interest  by  his  will ;  and  his  executors  have  filed  a  bill  on 
the  supposition  that  she  had  no  interest;  next,  if  the  codicil  had 
not  the  effect  which  I  imagine,  on  the  will,  the  nature  of  the 
property  renders  it  extremely  improbable  that  Mrs.  Hall  should 
retain  any  interest ;  lastly,  I  think  the  codicil  a  revocation  of  the 
will  so  far  as  concerns  the  trade.  The  question  follows,  is  it  clear 
that  the  partnership  was  dissolved  by  the  death  of  Hall,  or  am  I 
to  say  that  his  executors,  or  any  of  t^em,  are  partners  at  this  day 
in  this  concern?  After  repeated  consideration,  I  entertain  no 
doubt,  .  .  .  that  being  a  trading  concern,  and  the  partnership 
being  terminated  by  Hall's  death,  Crawshay  would  be  justified 
in  dealing  with  the  property,   since   that  event,    as  a  person 
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who  is  to  wind  up  the  concern.  *  That  introduces  the  [*  529] 
question,  whether  I  am  to  place  a  manager  on  the  estate, 
or  to  leave  Crawshay  to  deal  with  the  property  as  surviving  part- 
ner ?  In  that  character  he  is  at  liberty  to  deal  with  it  for  the  pur- 
pose of  winding  up  the  concern ;  it  is  true  that  other  parties  are  at 
liberty  to  deal  with  it  in  the  same  way,  and  in  the  event  of  differ- 
ences between  them,  the  Court  can  only  appoint  a  manager  to  act 
under  its  direction.  If  application  was  made  for  a  manager,  it 
would  be  the  duty  of  the  Court,  with  regard  to  the  infants,  to  con- 
sider whether  that  appointment  is  for  their  benefit,  or  whether 
there  should  be  a  reference  to  inquire  the  expediency  of  appoint- 
ing a  manager  to  wind  up  the  business,  or  ordering  a  sale.  The 
state  of  the  market  varies  so  much,  that  a  sale,  which  might  be 
beneficial  at  one  moment  and  prejudicial  at  another,  cannot  be 
ordered  without  inquiry.  I  think  that  I  shall  not  do  wrong  in 
directing  a  reference  to  the  Master  of  the  vacation  to  inquire 
whether  it  is  for  the  advantage  of  all  parties  that  this  property 
should  be  sold,  and,  if  so,  on  what  terms;  without  prejudice  to 
any  question. 

"  His  Lordship  doth  order,  that  it  be  referred  to  Mr.  Courtenay, 
the  Master  of  the  vacation,  to  inquire  and  state  to  the  Court, 
whether  it  will  be  for  the  benefit  of  all  parties  concerned  in  the 
works,  that  the  same  should  be  sold,  and  in  what  manner,  as  going 
works,  or  that  they  should  be  carried  on  for  the  purpose  merely  of 
winding  up  the  concern ;  and  for  the  purpose  of  making  such  in- 
quiries, the  parties  are  to  be  examined  upon  interrogatories,  if  the 
Master  should  so  think  fit,  and  to  produce  all  books,  papers,  and 
writings  relating  to  the  said  works,  the  production  of  which  the 
said  Master  may  think  it  proper  to  require;  and  it  is 
ordered,  that  *  the  said  Master  do  proceed  de  die  in  diem.  *  [*  530] 
31st  July,  1818.     Reg.  Lib.  A.  1817,  fol.  1760. 

By  his  report,  dated  11th  December,  1818,  the  Master,  after 
stating  that  it  was  admitted  that  it  would  be  highly  injurious  to 
all  parties  interested,  to  stop  the  works,  or  to  carry  them  on  merely 
for  the  purpose  of  winding  up  the  concern,  or  to  put  them  up  to 
sale  otherwise  than  as  going  works,  and  that  William  Crawshay 
had  offered  to  purchase  the  whole  of  Mr.  Hall's  share  for  £90,000, 
certified  that  it  would  be  for  the  benefit  of  the  infants,  and  of  all 
other  parties  concerned  in  the  works,  that  the  whole  of  the  shares 
and  interests  in  the  said  leasehold  and  other  estates,  &c. ,  vested 
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in  the  executors  of  Mr.  Hall,  should  be  sold  to  Mr.  Grawshaj  at 
that  price.  By  an  order  of  the  Vicb*Chancellor,  on  the  petition 
of  Mr.  Crawshay,  the  report  was  confirmed,  and  it  was  ^  ordered 
that  the  defendants,  O.  Maule,  J.  Llewellyn,  and  J.  Eaye,  as 
executors  of  the  said  B.  Hall,  Esq. ,  the  testator  in  the  pleadings 
named,  be  at  liberty  to  sell  and  dispose  of,  to  the  petitioner,  by 
private  contract,  at  the  sum  of  £90,000,  ascertained  and  appor- 
tioned as  in  the  said  report  specified,  all  the  estate,  shares,  right, 
and  interest  of  them  the  said  defendants,  as  such  executors  as  afore- 
said, of  and  in  the  said  iron  works,  and  the  said  late  copartner- 
ship of  Crawshay  and  Hall,  and  in  the  leases,  farms,  lands,  and 
buildings,  wharf,  machinery,  &c. "  24th  December,  1818.  Eeg. 
Lib.  A-  1818,  fol.  204 

ENGLISH  NOTES. 

In  Dale  v.  Hamilton  (1847),  6  Hare,  369,  2  Phillip,  266,  the  prin- 
ciple of  the  second  branch  of  the  rule  was  allowed  to  prevail  to  an 
extent  which  Likdley  has  observed  (Lindley  on  Partnership,  6th  ed. 
p.  90),  went  along  way  towards  repealing  the  Statute  of  Frauds.  It 
was  there  held,  by  Vice-Chancellor  Wigram,  that  an  agreement  to 
form  a  partnership  for  the  purpose  of  buying  and  selling  laud  might 
be  proved  by  parol ;  that  it  might  then  be  shown  by  parol  that  certain 
land  had  been  bought  for  the  purposes  of  the  partnership;  and  that  the 
plaintiff  might  then  be  shown  to  be  entitled  to  a  share  of  the  profits 
obtained  by  a  resale  of  the  land.  This  decision  was  affirmed  by  the 
Lord  Chancellor  (Lord  Gottbnham)  and  decree  was  given  accordingly 
for  the  plaintiff  who  had  claimed  a  share  in  the  adventure,  the  right  to 
which  the  other  partner  had  denied. 

The  rule  is  further  exemplified  by  the  cases  of  £Jx  parte  Oweny  In 
re  Bowers  (1851),  4  De  G.  &  Sm.  351;  Filling  v.  Filling  (1865),  3  De 
G.  J.  &  S.  162;  Farker  v.  HUU  (1859-61),  5  Jur.  (N.  S.)  809,  7  Jur. 
(N.  S.),  833;  Waterer  v.  Waterer  (1873),  L.R  16  Eq.  402;  Davies  v. 
Games  (1879),  12  Ch.  D.  813,  28  W.  R.  16. 

The  sections  of  the  Partnership  Act,  1890  (63  &  54  Vict.  c.  39), 
comprising  the  principle  of  the  above  rule,  are  as  follows :  — 

**  Section  20.  (1.)  All  property  and  rights  and  interests  in  property 
originally  brought  into  the  partnership  stock  or  acquired,  whether  by 
purchase  or  otherwise,  on  account  of  the  firm,  or  for  the  purposes  and  in 
the  course  of  the  partnership  business,  are  called  in  this  Act  partner- 
ship property,  and  must  be  held  and  applied  by  the  partners  exclusively 
for  the  purposes  of  the  partnership  and  in  accordance  with  the  partner- 
ship agreement. 
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''  (2)  Provided  that  the  legal  estate  or  interest  in  any  land,  or  in  Scot- 
land the  title  to  and  interest  in  any  heritable  estate,  which  belongs  to 
the  partnership  shall  devolve  according  to  the  nature  and  tenure  thereof, 
and  the  general  rules  of  law  thereto  applicable,  but  in  trust,  so  far  as 
necessary,  for  the  persons  beneficially  interested  in  the  land  under  this 
section. 

"  (3.)  Where  co-owners  of  an  estate  or  interest  in  any  land,  or  in  Scot- 
land of  any  heritable  estate,  not  being  itself  partnership  property,  are 
partners  as  to  profits  made  by  the  use  of  that  land  or  estate,  and  pur- 
chase other  land  or  estate  out  of  the  profits  to  be  used  in  like  manner, 
the  land  or  estate  so  purchased  belongs  to  them,  in  the  absence  of  an 
agreement  to  the  contrary,  not  as  partners,  but  as  co-owners  for  the 
same  respective  estates  and  interests  as  are  held  by  them  in  the  land  or 
estate  first  mentioned  at  the  date  of  the  purchase. 

^^  Section  21.  Unless  the  contrary  intention  appears,  property  bought 
with  money  belonging  to  the  firm  is  deemed  to  have  been  bought  on 
account  of  the  firm. 

^*  Section  22.  Where  land  or  any  heritable  interest  therein  has  become 
partnership  property,  it  shall;  unless  the  contrary  intention  appears,  be 
treated  as  between  the  partners  (including  the  representatives  of  a  de- 
ceased partner),  and  also  as  between  the  heirs  of  a  deceased  partner  and 
his  executors  or  administrators,  as  personal  or  moveable  and  not  real  or 
heritable  estate. '' 

AMERICAN  NOTES. 

For  the  law  relating  to  the  real  estate  of  a  partnership,  see  Parsons  on 
Partnership,  4th  ed.,  Ch.  XI.;  Bates  on  Partnership,  Part  XL,  Ch.  III. ;  17 
Am.  &  £ng.  EncycL  of  Law,  944-964.  See  also  American  Notes,  Sect.  I., 
supra^  p.  321. 

The  first  question  that  arises  is,  YHien  and  how  does  real  estate  become 
partnership  property?  On  this  point  Parsons,  §§  265-266,  says :  '<The  gen- 
eral rule  is  undoubtedly  this :  Real  estate  purchased  for  partnership  purposes, 
and  appropriated  to  those  purposes,  paid  for  by  partnership  funds,  and  neces- 
sary for  partnership  purposes,  always  becomes  partnership  property.  .  .  . 

«  We  consider  that  the  three  elements  we  have  above  stated  must  unite  in 
order  to  make  the  real  estate  necessarily  partnership  property.  For  if  it  be 
not  purchased  for  partnership  purposes,  and  even  if  it  be  paid  for  by  partner- 
ship funds,  and  is  in  fact  appropriated  to  the  purposes  of  the  partnership,  it 
is  very  possible  that  one  partner  is  the  owner  of  it,  and  is  to  be  charged  with 
its  value  on  the  books,  and  credited  with  fair  compensation  for  its  use.  Such 
a  fact  may  be  proved ;  but  it  will  not  be  presumed.  So,  if  not  paid  for  by 
partnership  funds,  then  it  is  probably  his  property  who  does  pay  for  it,  what- 
ever use  he  permits  to  be  made  of  it.  And  if  not  appropriated  to  the  pur- 
poses of  the  partnership,  however  purchased  and  paid  for,  it  is  possible  that 
the  firm,  perhaps  changing  their  intention,  from  the  unfitness  of  the  estate 
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for  their  use  or  for  any  other  reason,  had  agreed  that  it  should  be  his  alone 
who  uses  it,  and  that  he  should  pay  the  firm  for  it  in  some  way.  Indeed,  it 
might  be  said,  that  even  if  real  estate  be  purchased  for,  used  for,  and  paid  for 
by  the  firm,  it  may  still  be  shown  not  to  be  partnership  property.  This  is 
not  impossible ;  but  the  strongest  proof  would  be  required  of  a  thing  in  its 
nature  so  improbable."  See  Wiegand  v.  Copeland^  14  Federal  Rep.  (U.  S.) 
118;  Lang  y.  Waring^  25  Alabama,  625;  Hatchett  v.  Blanton^  72  Alabama, 
423;  Gray  v.  Palmer,  9  Calif omia,  616;  Rice  v.  Pennypackery  5  Houston 
(Del.),  279;  AlHre  v.  KaJde,  123  Illinois,  496;  Matlock  v.  Matlock,  5  Indiana, 
403;  Simpson  y.  Tenney,  41  Kansas,  561;  Blake  y.  Nutter,  19  Maine,  16; 
Dyer  y.  Clark,  5  Metcalf  (Mass.),  562 ;  Duhring  y.  Duhring,  20  Missouri,  174; 
Goepper  y.  Kinsinger,  39  Ohio  State,  429 ;  OverholCs  Appeal,  12  Pennsylyania 
State,  222;  Tillinghast  y.  Champlin,  4  Rhode  Island,  173 ;  Providence  y.  Bui- 
lock,  14  Rhode  Island,  353.  See  also  cases  collected  in  note  to  Bates  on  Part- 
nership, §  281. 

The  question  is  one  of  intention.  Ames  y.  Ames,  37  Federal  Rep.  (U.  S.) 
30 ;  Rice  v.  Pennypacker,  5  Houston  (Del.),  279.  "  Whether  real  estate  is 
partnership  or  indiyidual  property  is  purely  a  question  of  the  intention  of  the 
partner,  and  as  this  is  rarely  expressed  in  the  deed,  becomes  —  except  in 
Pennsylyania  —  a  matter  of  inference  and  eyidence.  The  most  usual  and 
roost  controlling  considerations  when  the  articles  are  silent  are  the  ownership 
of  the  funds  with  which  the  property  was  paid,  the  uses  to  which  it  was  put, 
or  how  it  was  entered  and  carried  in  the  accounts  of  the  firm."  Bates  on 
Partnership,  §  280.     For  the  law  in  Pennsylyania,  see  §  289. 

A  partnership  of  course  cannot  hold  the  legal  title  to  land.  But  its  owner- 
ship wiU  be  completely  recognized  in  equity,  regardless  of  the  state  of  the 
legal  title.  Riddle  y.  Whitehill,  135  United  States,  621 ;  Spalding  y.  Wilson, 
80  Kentucky,  589 ;  Dyer  y.  Clark,  5  Metcalf  (Mass.),  562  ;  Messer  y.  Messer, 
59  New  Hampshire,  375 ;  Ross  y.  Henderson,  77  North  Carolina,  170. 

"  In  the  yiew  of  equity  it  is  immateritd  in  whose  name  the  legal  title  of  the 
property  stands,  —  whether  in  the  indiyidual  name  of  one  copartner  or  in  the 
joint  names  of  all ;  it  is  first  subject  to  the  payment  of  the  partnership  debts, 
and  is  then  to  be  distributed  among  the  copartners  according  to  their  respec- 
tiye  rights.  The  possessor  of  the  legal  title  in  such  case  holds  the  estate  in 
trust  for  the  purposes  of  the  copartnership."  Field,  Ch.  J.,  in  Dupuy  y. 
Leavenworth,  17  California,  262,  268. 

A  conyeyance  of  the  legal  title  to  a  purchaser  for  yalue  without  notice  of 
the  partnership  claim  giyes  him  a  good  title  as  against  either  the  pai*tners  or 
the  firm  creditors.  McNeil  y.  First  Congregational  Society,  66  California,  105 ; 
Robinson  Bank  y.  Miller,  153  Illinois,  244;  McMillan  y.  Hadley,  78  Indiana, 
590;  Hiscock  y.  Phelps,  49  New  York,  97. 

With  regard  to  the  doctrine  of  equitable  conyersion,  while  the  English 
rule  is  that  partnership  real  estate  is  in  equity  considered  as  personal  estate 
for  all  purposes,  and  after  the  settlement  of  the  partnership  affairs,  is  not 
subject  to  dower,  and  is  distributable  as  personal  property,  the  almost  uni- 
yersal  American  doctrine  is  that  it  is  to  be  regarded  in  equity  as  personal 
property  so  far  only  as  may  be  necessary  for  the  payment  of  debts  and  the 
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adjostment  of  partnership  accounts,  the  balance  retaining  all  the  incidents 
of  real  property.  17  Am.  &  £ng.  Encycl.  of  Law,  1st  ed.,  952-053 ;  Riddle  v. 
WhUehill,  135  UDited  States,  621;  In  re  Codding,  9  Federal  Rep.  (U.  S.)  849; 
Strong  v.  Lord,  107  Illinois,  25;  Matlock  v.  Matlock,  5  Indiana,  403;  Galbraith 
▼.  Gedge,  16  B.  Monroe  (Ky.),  631 ;  Goodbum  v.  Stevens,  5  Gill  (Md.),  1 ; 
Dyer  y.  Clark,  5  Metcalf  (Mass.),  562 ;  Harris  y.  Harris,  153  Massachusetts, 
439 ;  Buckley  y.  Buckley,  11  Barbour  (N.  Y.),  43 ;  Darrow  y.  Calkins,  154  New 
York,  503. 

The  partners  may,  howeyer,  effect  a  complete  conyersion  of  the  property 
into  personalty  by  agreement,  but  an  agreement  to  haye  that  effect  must 
be  clear  and  explicit.  17  Am.  &  Eng.  EncyoL  of  Law,  Ist  ed.,  953- 
954;  Maddock  y.  Astbury,  32  New  Jersey  Eq.  181 ;  Leaf's  Appeal,  105 
Pennsylyania  State,  505.  A  stipulation  in  the  partnership  articles  that  "  all 
the  real  estate  whateyer  belonging  to  the  said  firm  shall  be,  and  is  hereby, 
considered  as  part  of  the  joint  stock  and  funds  of  said  firm,  and  as  possessing 
all  the  incidents  and  liabilities  of  partnership  funds  and  personal  property, 
and  is  hereby  by  the  parties  fully  impressed  with  such  incidents  and  liabili- 
ties," works  a  total  conyersion  of  the  realty  into  personalty.  Davis  y.  Smith, 
82  Alabama,  198.  For  the  peculiar  doctrine  that  preyaila  in  Kentucky,  see 
Parsons  on  Partnership,  4th  ed.,  §  272,  note  1. 

A  result  of  the  American  doctrine  is  that  partnership  land  which  remains 
after  the  claims  of  creditors  haye  been  satisfied,  is  subject  to  the  dower  rights 
of  the  widow  of  a  deceased  partner.  Brewer  y.  Broume,  68  Alabama,  210 ; 
Lenow  y.  Fones,  48  Arkansas,  557 ;  Galbraith  y.  Gedge,  16  B.  Monroe  (Ky.), 
631 ;  Goodbum  y.  Stevens,  5  Gill  (Md.),  1 ;  Dyer  y.  Clark,  5  Metcalf  (Mass.), 
562 ;  Woodward-Holmes  Co.  y.  Nudd,  58  Minnesota,  236.  And  descends  to 
the  heirs  of  the  deceased  partner.    Martin  y.  Morris^  62  Wisconsin,  418. 


No.  13.— ADAM  V.  NEWBIGGING. 
(H.  L.  1888.) 

RULE. 

A  PERSON  entering  into  partnership  with  persons  already- 
carrying  on  a  manufacturing  business  is  entitled,  as  be- 
tween himself  and  the  existing  partners,  to  rely  not  only 
upon  the  good  faith  but  upon  the  substantial  truth  of  the 
representations  made  to  him  by  them  as  to  the  value  and 
eflSciency  of  the  plant,  and  the  condition  (progressive  or 
otherwise)  of  the  business ;  and  on  the  discovery  of  essen- 
tial misrepresentation  is  entitled  to  restitution :  and  it  is 
not  competent  to  the  partners  chargeable  with  the  misrep- 
resentation to  plead  that  restitutio  in  integrum  on  the  other 
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side  is  impossible^  merely  because  the  business  has  gone 
down-hill  and  the  partnership  firm  (as  distinguished  from 
the  separate  estates  of  the  partners)  become  insolvent. 

Adam  y.  Vewbigging. 

13  App.  Cas.  308-^2   (8.  c.  57  L.  J.  Ch.  1066 ;  59  L.  T.  267 ;  37  W.  R.  97). 

[808]      Chntraet  induced  by  Misrepreseniathn.  —  Bescisaion  of  Contract.  — 
Bestxtutio  tn  InUgrum.  —  IndemnUy.  —  Damages.  —  Partnership. 

The  respondent  was  induced  by  misrepresentations  made  without  fraud  by 
the  appellants  to  become  a  partner  in  a  business  which  either  belonged  to  them 
or  in  which  they  were  partners  and  which  was  in  jEact  insolvent.  The  business 
having  afterwards,  owing  to  its  own  inherent  vice,  entirely  failed  with  laige 
liabilities :  — 

Held,  that  the  respondent  was  entitled  to  rescission  of  the  contract  and  repay- 
ment of  his  capital,  though  the  business  which  he  restored  to  the  appellants 
was  worse  than  worthless,  and  that  the  contract  being  rescinded  the  appellants 
could  not  recover  against  him  for  money  lent  and  goods  sold  by  them  to  the 
partnership. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (34  CL  D. 
582),  (Cotton,  Bowen,  and  Fby,  L  JJ.)  affirming  a  decision  of 
Bacon,  V.-C. 

In  an  action  brought  by  the  respondent  Newbigging  against  the 
appellants  the  statement  of  claim  alleged  that  the  plaintiff  had 
been  induced  by  the  defendants*  misrepresentations  to  enter  into  a 
partnership  with  them  and  Walter  Townend  (the  other  respondent 
in  this  appeal),  and  claimed  (inter  alia)  an  indemnity  against  all 
claims  and  demands  in  respect  of  the  partnership  or  the  liabilities 
thereof ;  repayment  of  the  capital  brought  in  by  him  with  interest : 
or  alternatively  damages  for  the  misrepresentations 

The  defence  denied  the  allegations  of  the  statement  of  claim, 
and  the  defendants  counter-claimed  (inter  alia)  for  £16,704  Is, 
dd.  for  money  lent  and  goods  sold  by  the  defendants  to  the  plain- 
tiff and  Walter  Townend  as  partners. 
[*  309]       *  The  evidence  given  at  the  trial  before  Bacon,  V.-C, 
appears  from  the  judgments  of  Lord  Halsbubt,  L.  C.  ,  and 
Lords  Watson  and  Herschell  in  this  House. 
[310]         After  hearing  counsel  for  the   appellants,    the  House 
took  time  for  consideration  without  hearing  counsel  for 
the  respondents. 
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*  188&     June  11.     Lord  Halsburt,  L.  C.  :—  [*  311] 

My  Lords,  I  think  the  most  convenient  coarse  will  be 
to  consider  what  facts  are  established  in  this  case  before  applying 
any  rules  of  law  to  determine  the  rights  of  the  parties. 

It  is  clear  that  in  April,  1881,  the  Messrs.  Adam  were  minded 
to  establish  for  their  own  benefit  a  business  out  of  their  own  im- 
mediate line  as  wool  brokers  and  wool  merchants  at  Leith.  They 
appear  to  have  been  creditors  of  a  firm,  Hodgson  &  Co. ,  and  appear 
to  have  thought  it  to  be  for  their  advantage  to  purchase  some  of 
the  plant  and  machinery,  which  the  failure  of  Hodgson  &  Co.  had 
brought  into  the  market  for  sale.  I  think  it  is  clear  that,  in  the 
first  instance  at  all  events,  Messrs.  Adam  intended  that  the  busi- 
ness to  be  carried  on  at  either  Bradford  or  Sowerby  should  be  their 
own  business ;  but,  inasmuch  as  they  were  wool  brokers  and  wool 
merchants,  it  is  probable  they  would  not  like  to  be  known  to  be 
competing  as  manufacturers  with  their  own  customers,  of  whom 
they  had  many,  both  in  Sowerby  and  Bradford.  They  appear, 
therefore,  to  have  determined  that  the  business  should  be  carried 
on  in  some  one  else's  name,  and  accordingly  appear  to  have 
opened  negotiations  with  Mr.  W.  Townend.  The  purchase  of  the 
plant  and  machinery  appears  to  have  been  effected  through  a  Mr. 
David  Barker,  who  is  described  as  a  leading  machinery  dealer  and 
valuer  in  Bradford.  The  value  and  efficiency  of  the  machinery  in 
question  are  so  important  in  the  determination  of  the  question 
which  your  Lordships  have  to  decide  that  it  is  worth  while  to 
consider  at  this  early  period  of  the  narrative  what  was  Mr.  Bar- 
ker's opinion,  as  reported  to  Messrs.  Adam  &  Son  by  their  solici- 
tors, Messrs.  Eawson,  Guy  &  Wade.  Li  their  letter  of  the  14th 
of  April,  1881,  they  describe  the  spinning  plant,  both  at  Salterlee 
and  Square  Boad,  as  being  of  an  antiquated  description,  the  frames 
being  short  and  having  a  pitch  of  only  3  J  inches.  The  combing 
machinery  was  said  to  be  really  good,  but  Mr.  Barker  did  not 
recommend  his  clients  to  take  it  The  machinery  at  Square 
Boad,  he  said,  he  would  not  advise  them  to  touch  on  any  terms, 
as  he  had  great  doubts  whether  it  could  by  any  possibility  be 
made  to  pay.  Notwithstanding,  however,  this  somewhat  unfa- 
vourable report,  the  whole  of  the  plant  in  question  was 
bought  by  the  Messra  Adam  on  the  *  20th  of  May,  1881,  [*  312] 
the  sale  price  being  £1068  8«.  4^.  This,  together  with 
commission,  payment  for  services  rendered,  inventory  and  valua« 
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tion,  brought  up  the  cost  price  to  Messrs.  Adam  to  £1127  8s.  4JA 
On  the  30th  of  May  an  interview  took  place  between  Mr.  Town- 
end  and  Mr.  Alfred  Adam,  and  on  the  31st  Mr.  W.  Townend 
writes  the  letter  of  that  date.  "  Lightclifife,  31st  May,  1881. 
Dear  Sir,  —  Since  our  interview  of  yesterday  I  have  had  time  to 
consider  over  our  conversation,  and  naturally  that  portion  of  it 
relative  to  my  own  interests.  If  you  decide  on  giving  the  works 
at  Salterlee  a  year's  trial  —  and  I  think  you  may  venture  to  do 
this  without  great  risk  —  I  am  willing  to  undertake  the  responsi- 
bility of  it  entirely,  to  systemise  and  organise  the  machinery,  the 
hands,  the  books  and  the  castings.  To  do  the  marketing,  both 
buying  and  selling,  and  such  financial  arrangements  as  you  would 
think  best  My  practical  knowledge  of  the  trade,  experience  in 
management,  and* facilities  of  introduction,  and  acquaintance  with 
business  men,  give  me  opportunities  not  always  combined  in  one 
man,  and  which  should  have  their  value.  As  you  make  a  venture 
in  the  undertaking,  so  should  I  in  undertaking  the  management, 
as  you  may  decide  to  close  it  in  a  year,  and  my  position  then 
would  be  worse  than  it  is  now.  Still,  if  you  can  suggest  any 
other  terms  depending  on  success,  I  am  willing  to  arranga  It 
will  be  uphill  work  and  require  all  possible  energy  and  patience. 
If  it  were  possible  to  come  to  some  decision  by  Tuesday  next  or 
before  I  should  be  glad  to  know  of  it,  as  I  must  then  put  ofif  my 
projected  journey.  — Yours  truly,  W.  Townend.  — Alfred  Adam, 
Esq. "  I  think  it  is  impossible  to  doubt,  from  the  terms  of  this 
letter,  that  Townend  was  to  be  simply  a  salaried  manager,  that 
the  business  was  to  belong  to  the  Messrs.  Adam,  that  the  firm 
Townend  &  Co.  was  to  be  a  mere  name,  and  that  Messrs.  Adam 
themselves  were  the  real  principals.  Townend  being  simply  their 
servant,  and  bound  to  obey  their  directiona 

In  the  letter  of  the  22nd  of  June,  Alfred  Adam  writes  to  Town- 
end  the  terms  on  which  he  might  take  a  mill,  and  tells  him  that 
if  he  has  the  written  offers  of  one  or  more  places,  "  we, "  he  writes, 
"  would  be  happy  to  see  you  north  for  final  arrangements. " 

On  the  6th  of  July,  Mr.  Townend  writes  "  that  he 
[*  313]  would  *  recommend  taking  room  and  power  for  a  couple 
of  years, "  in  the  event  of  two  mills  he  mentions  not  being 
available.  He  adds  a  significant  paragraph :  "  You  will  see  the 
necessity  of  making  a  definite  start,  first,  the  transfer  of  the  ma- 
chinery to  Walter  Townend  &  Co. ,  and  then  giving  me  the  need- 
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ful  to  open  a  small  banking  account  for  current  expenses.  I  have 
given  up  all  my  agencies  and  consider  myself  entirely  at  the  ser- 
vice of  the  new  firm. " 

My  Lords,  it  is  difficult  to  keep  separate  the  history  of  the 
acquisition  of  the  machinery  and  the  hiring  of  Mr.  Townend,  for, 
in  truth,  Mr.  Townend  was  the  salaried  manager  for  making  the 
venture  which  Messrs.  Adam  designed  to  make  with  the  plant  and 
machinery  which  they  purchased.  What  they  purchased,  and  for 
how  much,  we  have  seen.  What  was  its  condition  we  may  judge 
from  Townend's  letter  of  the  8th  of  September. 

My  Lords,  if  the  transaction  had  been  a  real  transaction  of  pur- 
chase and  sale  between  Townend  and  Adam,  in  which  Townend 
was  considering  what  he  had  given,  or  agreed  to  give,  for  the 
machinery  in  question,  the  tone  of  the  correspondence  would  have 
been  a  very  different  one  from  that  which  the  letter  in  question 
discloses.  To  the  cost  of  the  machinery  thus  purchased,  a  sum  of 
£2000  is  added,  for  which  no  account  has  ever  been  given,  and 
with  a  manager  at  £400  a  year,  and  a  business  thus  started,  the 
Messrs.  Adam  carry  it  on.  They  have  a  balance  sheet  prepared  in 
which  it  is  assumed  that  the  machinery  is  of  the  value  repre- 
sented in  it,  which  is  obviously,  and  even  ridiculously,  in  excess 
of  its  real  value. 

The  efficiency  of  the  machinery  to  compete  with  other  firms  is 
clearly  proved  not  to  have  been  what  it  was  represented,  and  thus 
if  the  true  facfs  were  known,  Messrs.  Adam  were  carrying  on  a 
losing  business  in  which  their  names  did  not  appear,  and  which  it 
would  certainly  be  very  greatly  to  their  advantage  to  get  rid  of, 
and  which,  if  it  were  to  be  made  to  succeed,  it  must  be  by  the 
addition  of  capital  which  the  Messrs.  Adam  were  not  minded 
themselves  to  advance. 

My  Lords,  it  is  not  necessary  in  this  case  to  impute  fraud  to  the 
appellants;  the  relief  sought  was  not  based  upon  the  ground  of 
fraud ;  but  I  cannot  yield  to  one  argument  which  was  sug- 
gested, *  that  I  am  not  to  find  misrepresentation  proved,  [*  314] 
which  is  all  the  respondent  need  prove,  because  the  facts 
may  prove  more,  and  show  that  the  appellants  must  have  known 
the  facts  to  be  as  they  really  were,  and  yet  misrepresented  them. 
The  respondent  is  content  to  show  what  the  facts  were,  and  that 
relying  on  the  representations  made  to  him,  he  entered  into  a  con- 
tract from  which  he  seeks  to  be  relieved.     Now,  this  being  the 
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condition  of  facts  as  I  find  them  to  be,  the  state  of  things  being 
what  I  described,  on  the  2nd  of  November,  1882,  Mr.  A.  C.  New- 
bigging  encloses  to  his  brother,  the  respondent,  a  report  which  he 
had  received  from  the  appellants,  and  though  something  was  said 
by  Mr.  Balfour  as  to  the  omission  of  the  words  "  or  his  nominee  " 
from  the  copy  of  the  report  sent  to  the  respondent,  the  substantial 
statements  upon  which  the  question  turns  are  admitted  to  have 
come  from  Mr.  Adam. 

My  Lords,  I  am  very  glad  that  upon  this  written  document  I 
am  able  to  compare  the  statements  made  in  it  with  the  facts  as 
they  have  now  been  proved,  and  to  be  able  without  any  reference 
to  the  contradiction  of  what  was  alleged  to  have  taken  place  by 
word  of  mouth  to  arrive  at  a  conclusion  sufficient  to  decide  this 
case.  Ck)mparing  the  statement  made  in  the  prospectus  or  report 
handed  to  Mr.  Newbigging,  the  brother,  with  the  facts  as  they 
are  now  clearly  established,  I  have  no  doubt  that  there  were  in 
the  document  most  material  misrepresentations.  From  the  narra- 
tive I  have  sketched,  it  is  manifest  that  the  state  of  the  machinery 
in  fact  was  very  different  from  that  which  it  was  represented  to 
be  in  respect  of  its  efficiency  and  its  cost  The  balance  sheets 
(two  important  elements  in  which  the  machinery  and  the  stock 
were  most  inaccurately  stated),  represented  a  gradually  improving 
business,  and  there  can  now  be  no  doubt  the  business  was  insol- 
vent and  gradually  approaching  a  collapse,  a  collapse  which  on 
the  1st  of  November,  1884,  it  reached  by  the  firm,  Townend  & 
Co. ,  stopping  payment  Under  these  circumstances  there  can  be 
no  doubt  of  the  right  to  relief ;  the  extent  and  nature  of  the  relief 
might  be  the  subject  of  debate,  but  for  the  admissions  made  dur- 
ing the  argument  before  your  Lordships. 

My  Lords,  I  am  content,  after  these  admissions,  to  de- 
[*  315]  cide  this  *  case  simply  upon  the  groimd  of  the  misrepre- 
sentation proved,  and  to  relieve  Mr.  Newbigging  from  the 
contract  which  he  was  thus  induced  to  enter  into,  and  upon  the  very 
ground  set  forth  by  Mr.  Adam  himself.  When  insisting  on  the 
concluded  bargain  he  says :  **  We  furnished  you  with  data  suffi- 
cient in  our,  your,  and  Mr.  Anderson's  opinion  to  enable  us  all  to 
judge  whether  the  business  was  good  or  not,  and  Mr.  H.  must 
know  well  enough  that  if  we  have  given  untrue  statements  your 
brother  would  of  course  have  ground  for  reducing  what  you  and  we 
have  been  about " 
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But  I  wish  to  guard  myself  against  being  supposed  to  throw  any 
doubt  upon  the  principles  upon  which  a  partnership  can  be  estab- 
lished 

If  a  partnership  in  fact  exists,  a  community  of  interest  in  the 
adventure  being  carried  on  in  fact,  no  concealment  of  name,  no 
verbal  equivalent  for  the  ordinary  phrases  of  profit  or  loss,  no  in- 
direct expedient  for  enforcing  control  over  the  adventure  will  pre- 
vent the  substance  and  reality  of  the  transaction  being  adjudged 
to  be  a  partnership ;  and  I  think  I  should  add,  as  applicable  to 
this  case,  that  the  separation  of  different  stipulations  of  one  ar- 
rangement into  different  deeds  will  not  alter  the  real  arrangement, 
whatever  in  fact  that  arrangement  is  proved  to  be. 

And  no  "  phrasing  of  it "  by  dexterous  draftsmen,  to  quote  one 
of  the  letters,  will  avail  to  avert  the  l^al  consequences  of  the  con- 
tract What  Mr.  Adam  himself  thought  about  it,  and  what  the 
object  was,  is  sufficiently  established  by  his  letter  of  the  2nd  of 
February,  1883,  to  Mr.  Drummond.  In  that  letter  he  puts  the 
scheme  thus :  —  ''A.  is  now  arranging  this  on  the  following  basis : 
—  A  deed  of  copartnery  is  being  prepared  between  B.  and  C.  (A.  's 
nominee),  B.  taking  one-third  and  C.  two-thirds,  while  C.  and  A. 
have  a  private  arrangement  by  which  C.  divides  his  net  profits  and 
losses  with  A. ,  in  so  far  as  the  latter  are  incurred  in  the  regular 
way  of  the  firm's  business;  but  A.  is  not  to  be  responsible  for 
losses  on  transactions  that  have  been  concealed  from  him  or  en- 
tered into  against  his  expressed  opinion.  It  is  contemplated  that 
by  this  arrangement  B.  and  0.  will  constitute  the  firm,  and  be 
solely  responsible  for  its  indebtedness  to  the  public, 
while  A.  will  still  be  out  of  it  —  so  far  as  the  public  *  is  [*  316] 
concerned  —  and  only  liable  to  0.,  as  an  individual,  for 
what  is  mentioned  in  the  previous  sentence.  If  there  is  a  better 
method  for  carrying  out  the  foregoing  intentions  you  may  be  able 
to  advise  me.  —  Yours  truly,  Alex.  Adam. " 

It  is  obvious  to  ask  what  is  the  meaning  of  the  phrase  **  so 
far  as  the  public  is  concerned, "  and  to  ask  what  were  the  "  in- 
tentions. ' 

My  Lords,  I  do  not  believe  that  in  any  of  the  numerous  cases 
which  have  been  discussed  in  late  years  upon  this  subject  there 
has  been  any  real  difference  of  view  upon  the  principles  upon 
which  the  question  of  partnership  or  no  partnership  is  to  be 
decided. 
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Doubtless  in  Cox  v.  Hickman,  8  H.  L.  C.  268,  in  this  House  it 
was  pointed  out  that  participation  in  profits  is  not  necessarily  and 
conclusively  a  test  of  partnership,  but  no  one  has  ever  doubted 
that  if  the  adventure  is  carried  on  for  a  person  so  that  it  is  his 
business,  then  he  is  a  partner,  whatever  subtle  contrivance  he  may 
resort  to  to  cloak  and  muffle  the  real  nature  of  his  interest  in  the 
concern.  If  the  problem  to  be  solved  is  whose  the  business  really 
is,  it  is  obvious  that  many  questions  of  fact  may  be  material  in 
arriving  at  a  sound  conclusion,  such  as  the  money  supplied,  the 
control  of  the  business,  the  profits  received,  and  the  character  in 
which  they  are  received. 

My  Lords,  I  have  thought  it  right  to  say  so  much  upon  the  sub- 
ject, because  though  content  to  decide  this  case  without  reference 
to  the  question  of  partnership,  I  am  anxious  that  we  should  not  be 
supposed  to  hold  that  these  contracts  did  not  constitute  a  partner- 
ship. The  draftsman  apparently  looked  at  all  the  cases,  begin- 
ning at  Waugk  v.  Carver,  2  H.  Bl.  235,  1  Sm.  L.  C.  9th  ed.  p. 
877,  and  ran  through  them  all,  including  Fooley  v.  Driver,  5  Ch. 
D.  458,  Mollwo,  March  &  Co.  v.  Court  of  Wards,  L  R  4  P.  C. 
419;  Ex  parte  Delhasse,  7  Ch.  D.  511,  and  Hx  parte  Tennant,  6 
Ch.  D.  303  (p.  385,  ante),  and  cleverly  strives  to  avoid  the  effect  of 
each  test  discussed  in  these  cases  by  something  which  should 
have  the  same  effect,  but  which  should  avoid  the  specific  test  I 
wish  to  say  every  such  expedient  would  be  absolutely  void  in  the 

view  I  take  of  the  law. 
[*  317]  *  My  Lords,  the  only  remaining  question  is  one  which 
as  applicable  to  this  case  I  have  some  difficulty  in  under- 
standing. If  the  facts  are  as  I  have  found  them  to  be,  what  is 
the  difficulty  of  restoring  Messrs.  Adam  to  their  former  position, 
a  profitless  and  sinking  business  ?  If  there  were  any  value  in  it, 
any  good-will  attached  to  it,  and  if  it  exists  or  ever  existed,  they 
can  have  it  still.  It  surely  cannot  be  argued  because  Colonel 
Newbigging  was  under  the  delusion,  and  continued  under  the  de- 
lusion, that  he  had  entered  into  a  bond  fide  concern,  solvent  and 
profitable,  that  he  is  to  be  without  remedy  because  he  finds  out 
that  he  was  deluded,  and  continued  deluded  down  to  the  breaking 
up  of  the  concern.  Now,  what  is  the  thing  to  which  Messrs. 
Adam  want  to  be  restored  ?  I  profess  myself  unable  to  say.  As 
I  have  said,  I  am  content  to  modify  the  order  of  Bacon,  V.  -C. , 
because  the  extent  of  the  relief  involved  in  that  order  is  not  now 
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asked  for  or  required  tx)  do  justice  between  these  parties.  The 
modification  I  shall  propose  to  your  Lordships  is  in  these  terms : 
—  that  the  order  of  the  Vice-Chanoellob  ought  to  be  varied  by 
limiting  the  indemnity  to  the  bills  included  in  the  balance  of 
£16,704  la.  9rf.,  which  is  the  subject  of  the  appellants*  counter- 
claim ;  and  by  striking  out  the  decree  for  £324  2a.  Id.  and  substi* 
tuting  a  declaration  that  the  said  sum  be  repaid  to  the  respondent 
out  of  the  firm  assets  which  have  been  realised  and  paid  into 
Court  With  that  modification  I  move  your  Lordships  that  the 
orders  appealed  from  be  afGbrmed,  and  this  appeal  dismissed  with 
costs. 

Lord  Watson:  — 

My  Lords,  in  the  year  1881  a  firm  known  as  Walter  Townend 
&  Co.  commenced  business  as  worsted-spinners  at  Providence 
Mills,  Bradford.  Walter  Townend,  who  is  said  by  the  appellants 
to  have  had  one -half  share  of  the  business,  was  the  sole  ostensible 
partner.  He  appears  to  have  been  a  man  of  great  practical  skill 
and  experience,  but  he  was  destitute  of  means.  Accordingly  the 
machinery  required  for  manufacturing  yams  was  purchased  and 
paid  for  by  the  appellants,  who  are  wool  brokers  in  Leith,  hav- 
ing also  a  branch  oflBce  in  Bradford.  They  arranged,  through 
Walter  Townend,  for  a  lease  of  the  Providence  Mills; 
they  *  advanced  cash  to  start  the  concern,  and  the  capital  [*  318] 
requisite  for  carrying  it  on  was  provided  by  discounting 
bills  drawn  by  them  upon  and  accepted  by  Townend  &  Co.  By  a 
letter  dated  the  9th  of  July,  1881,  Walter  Townend  agreed,  at 
any  time  during  the  currency  of  these  bills,  to  assume  as  a  part- 
ner any  person  whom  they  might  appoint,  giving  him  an  interest 
in  the  firm  to  the  extent  of  one-half ;  but  from  that  date,  until  the 
respondent  entered  the  firm  in  February,  1883,  they  appear  to  have 
taken  an  active  supervision  and  control  of  Walter  Townend's  con- 
duct of  the  business. 

Towards  the  end  of  October,  1882,  negotiations  were  entered 
into  between  the  appellants  and  the  respondent,  which  terminated 
in  February,  1883,  in  an  arrangement  by  which  the  respondent 
became,  from  and  after  the  1st  of  that  month,  a  partner  to  the 
extent  of  two-third  shares  in  the  firm  of  Walter  Townend  &  Co. , 
the  remaining  third  being  held  by  Walter  Townend.  The  basis  of 
these  negotiations  was  a  written  statement  furnished  by  the  ap- 
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pellants,  in  which  it  was,  inter  alia,  set  forth  that  the  business 
was  formed  by  the  appellants ;  that  the  practical  partner  was  to 
have  a  half  interest  in  the  concern,  and  the  other  half  was  for 
themselves,  who  supplied  all  the  funds,  or  their  nominee;  that 
the  machinery  was  of  the  value  of  £6000,  and  was  an  efficient 
plant,  capable  of  turning  out  varied  yams ;  that  the  balance-sheet 
of  the  Slat  of  January,  1882,  showed  an  apparent  loss  of  about 
£150,  which  was  highly  satisfactory;  that  a  balance  struck  at 
31st  of  July,  1882,  showed  a  net  profit  to  divide  of  £800 ;  and 
that  the  divisible  profits  from  that  date  till  the  31st  of  January 
1883,  were  estimated  at  £1500.  It  is  not  matter  of  dispute  that 
the  respondent  entered  into  the  transaction  in  reliance  upon  the 
substantial  accuracy  of  these  statements.  Before  the  arrangement 
was  finally  concluded  and  reduced  to  writing,  the  respondent  was 
strongly  advised  by  his  law  agent,  the  late  Charles  Henderson, 
S.  S.  C. ,  to  get  some  independent  practical  man,  acquainted  with 
the  business  of  wool-spinning,  to  examine  into  the  whole  matter, 
and  give  his  opinion  and  advice;  but  that  suggestion  was  as 
strongly  opposed  by  the  appellanta  The  appellant,  Alexander 
Adam,  wrote  to  the  respondent's  brother,  who  was  then 
[*  319]  conducting  the  negotiations  on  his  behalf,  that  the  *  ap- 
pellants had  already  furnished  data  sufficient "  to  enable 
us  all  to  judge  whether  the  business  was  good  or  not ;  and  Mr.  H. 
(i.  e.,  Mr.  Henderson)  must  know  well  enough  that  if  we  have 
given  untrue  statements,  your  brother  would,  of  course,  have 
ground  for  reducing  what  you  and  we  have  been  about* 

The  respondent,  at  the  time  when  he  became  a  partner  of  Walter 
Townend  &  Ca,  was  inexperienced  in  commercial  business,  hav- 
ing left  the  army,  after  attaining  the  rank  of  major,  in  1882.  In 
August,  1884,  he  began  to  entertain  the  suspicion  that  all  was  not 
right  with  the  business.  On  investigation  it  was  found  to  be  in 
a  state  of  insolvency;  and  in  November,  1884,  he  brought  this 
suit  against  the  appellants  for  rescission  of  the  arrangement  of 
February,  1883,  and  for  restitution,  on  the  ground  that  he  was 
induced  to  become  a  partner  by  the  misrepresentations  of  the 
appellants,  against  whom  he  makes  no  charge  of  intentional 
deceit. 

That  the  information  furnished  by  the  appellants,  with  regard 
to  the  state  of  the  business,  was  materially  inaccurate,  is  conclu- 
sively established  by  the  evidence,  and  was  but  feebly  disputed  at 
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the  bar.  It  was  discovered  in  1884  that  Mr.  Townend  had  been 
in  the  habit  of  "  salting  "  the  stock  lists,  or,  in  other  words,  of 
putting  down  larger  quantities  of  goods,  both  manufactured  and 
unmanufactured,  than  were  actually  in  the  possession  of  the  firm. 
In  consequence  of  that  ingenious  operation,  the  balance-sheet  of 
31  July,  1882,  showed  a  profit  of  £843  instead  of  a  loss  of  more 
than  £2000 ;  and  the  balance-sheet  of  31  January,  1883,  brought 
out  a  profit  of  £1300  odd  (which  had  been  estimated  by  the  appel- 
lants at  £1500)  instead  of  a  loss,  during  the  half-year's  trading, 
of  £1700.  In  short,  the  business,  which  was  represented  by  the 
appellants  to  be  yielding  satisfactory  and  gradually  increasing 
profits,  amounting  in  all  to  upwards  of  £2500,  had  in  reality  been 
losing  money  at  every  balance ;  and  on  the  1st  of  February,  1883, 
when  the  respondent  became  a  partner,  its  liabilities  exceeded  its 
assets  by  no  less  than  £3700.  The  respondent,  in  the  course  of 
his  investigations  into  the  affairs  of  the  firm,  also  discovered,  in 
September,  1884,  that  the  machinery,  which  was  represented  by 
the  appellants  to  be  thoroughly  efficient,  and  of  the  value  of 
£6000,  had  been  bought  second-hand  for  £1100,  and 
*  had  thereafter  been  from  time  to  time  repaired  and  reno-  [*  320] 
vated.  Shortly  after  its  purchase,  whilst  it  was  being 
placed  in  Providence  Mills,  it  was  thus  described  by  their  prac- 
tical partner  in  a  letter  to  the  appellants :  **  Nearly  every  frame 
has  been  or  is  still  to  renovate  and  repair,  for  they  were  one  and 
all  in  a  most  disgraceful  state  of  dirt  and  breakage  and  neglected 
repair.  However,  we  are  going  through  each  machine,  and  those 
that  are  worth  the  expense  we  shall  put  in  thorough-going  order, 
robbing  a  few  of  the  worst  to  make  up  the  others. "  In  the  bal- 
ance-sheet  of  the  31st  of  July,  1882,  the  machinery  was  entered  at 
£6072.  That  sum  represents  its  original  cost,  with  a  speculative, 
if  not  imaginary  £2000  added  by  the  appellants  themselves,  the 
balance  being  composed  of  every  item  expended  in  cleaning,  re- 
pairing or  renewing  the  plant,  whilst  no  deduction  was  made  on 
account  of  tear  and  wear.  I  hardly  think  an  intending  partner, 
if  he  had  been  informed  of  the  history  of  the  plant,  and  the 
method  of  valuing  it,  would  have  been  satisfied  to  take  it  over  at 
the  sum  at  which  it  stood  in  the  books  of  Townend  &  Co.  Until 
1884  the  appellants  neither  knew,  nor  had  reason  to  suspect,  Mr. 
Townend 's  practice  of  salting  the  stock  lists;  but  they  did  know 
all  about  the  acquisition  of  the  machinery  and  its  valuation ;  and 
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their  representations  with  regard  to  it  were  somewhat  deficient  in 
candour. 

I  entertain  no  doubt  that  these  misrepresentations,  although  not 
fraudulently  made,  are  sufficient  to  entitle  the  respondent  to  re- 
scind the  arrangement  of  February,  1883,  if  he  is  in  a  position  to 
give  as  well  as  to  demand  restitution.  He  relied,  and  was  entitled 
to  rely,  upon  the  assurances  which  he  had  received,  as  to  the  satis- 
factory condition  of  the  business,  until  he  became  aware  of  the 
true  state  of  the  facts.  It  cannot  be  reasonably  suggested  that  he 
ought  to  have  known  these  facts  before  his  suspicions  were  awak- 
ened in  August,  1884;  and  he  then  made  a  searching  investiga- 
tion of  the  affairs  of  the  partnership,  which  resulted  in  his 
bringing  this  suit  against  the  appellants  in  November,  1884 

The  appellants  make  several  answers  to  the  respondent's  claim 
for  restitution.  First  of  all,  they  say  that  they  received  nothing, 
and  have  therefore  nothing  to  restore,  inasmuch  as  they 
[*  321]  had  no  *  interest  in  the  firm  of  Walter  Townend  &  Co.  or 
in  its  assets,  beyond  the  bare  power  to  nominate  a  partner 
during  the  currency  of  the  bills  which  they  drew  upon  the  firm, 
and  which  were  discounted  in  order  to  supply  its  capital.  Accord- 
ing to  their  argument  Walter  Townend  was  the  only  socius ;  and 
the  half  share  which  was  not  held  by  him  was  represented  as  hav- 
ing been  "  in  suspense  "  during  the  two  years  which  elapsed  before 
the  respondent  became  a  partner;  but  learned  counsel  did  not 
attempt  to  explain  what  was  meant  by  that  expression.  It  is 
impossible  to  assent  to  the  argument,  because  the  plain  inference 
to  be  derived  from  the  correspondence  and  facts  in  evidence,  is 
that  the  appellants  were  either  principals,  Townend  being  merely 
their  agent,  or  that  they  were  his  co-partners  in  the  business. 
Both  Courts  below  came,  without  difficulty,  to  that  conclusion, 
which  is  borne  out  by  the  representations  of  the  appellants ;  and 
it  is  immaterial,  for  the  purposes  of  this  case,  in  which  of  these 
relations  the  appellants  stood  to  the  original  firm  of  Walter  Town- 
end  &  Co. 

The  next  argument  advanced  by  the  appellants  was  a  very  ex- 
traordinary one.  The  agreement  of  February  1883,  between  the 
respondent  and  Walter  Townend,  contains  a  provision,  usual  in 
such  cases,  that  the  machinery,  plant,  and  stock-in-trade  should 
be  valued  as  at  the  1st  of  Feburary,  1883  (the  day  of  the  respond- 
ent's entry),  and  that  the  inventory  and  valuation  should  be  signed 
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by  the  parties,  and  the  amount  thereof  carried  to  the  credit  of  the 
old  firm.  If  not  broadly  stated  it  was  at  least  suggested  by  some 
of  the  appellants'  witnesses  that  the  provision  was  purposely  in- 
troduced by  Mr.  Henderson,  the  respondent's  law  agent,  in  order 
to  supersede  the  necessity  for  an  investigation  and  report  by  an 
independent  valuator,  which  he  had  advised  his  client  to  obtain 
before  entering  into  the  arrangement ;  and  on  the  strength  of  that 
evidence,  the  appellants  maintained  that  they  were  freed  from  all 
responsibility  for  their  misrepresentations  by  the  fact  that  the 
agreed  on  valuation  was  made,  although  without  the  aid  of  any 
one  outside  the  firm.  It  is  sufficient  to  say  that  the  oral  testi- 
mony bearing  upon  this  matter,  upon  which  the  appellants  rely, 
does  not  appear  to  me  to  be  deserving  of  credit  The  Vige- 
Chakcbllob,  who  saw  the  witness  examined,  said :  *  *"  Hav-  [*  322] 
ing  regard  to  the  other  evidence,  and  to  the  facts  proved  on 
both  sides,  I  am  compelled  to  say  that  wherever  any  material  dif- 
ference of  statement  occurs,  the  weight  of  evidence  is  in  favour  of 
the  plaintiff's  witnesses. "     In  that  observation  I  concur. 

The  appellants,  lastly,  maintained  that,  at  the  time  when  this 
suit  was  instituted,  it  was  impossible  for  the  respondent  to  restore 
the  same  interest  which  they  had  given  him  in  the  business  of 
Walter  Townend  &  Co.  Admittedly  the  concern  was  then,  as  it 
had  been  all  along,  insolvent ;  it  had  never  earned  profits,  and  its 
losses  had  increased.  Legal  proceedings  were  taken  by  some  of 
its  creditors,  during  the  dependence  of  this  litigation,  in  the 
course  of  which  assets  were  realised,  and  together  with  a  sum  of 
£324,  advanced  by  the  respondent,  were  applied  in  payment  of 
the  whole  debts  of  the  firm,  with  the  exception  of  a  balance  owing 
by  bill  and  otherwise  to  the  appellants.  It  was  argued  that,  in 
these  circumstances,  restitution  was  no  longer  possible,  because 
the  respondent's  two-third  shares  of  the  business  had  practically 
ceased  to  represent  an  interest  in  a  going  concern  such  as  they 
gave  to  him ;  and,  in  support  of  that  proposition  they  referred  to 
WesUm  Bank  of  SeoUaTid  v.  Addie,  L.  R  1  H.  L,  Sc.  145,  and 
similar  authorities.  In  a  question  of  rescission  of  his  contract  by 
a  partner,  whether  in  respect  of  fraud  or  of  misrepresentation, 
there  is  no  analogy,  after  insolvency,  between  the  case  of  an  ordi- 
nary partnership  and  that  of  an  incorporated  company.  The  dif- 
ference between  the  two  cases  was  clearly  explained  in  Tennent 
V.  City  of  Glasgow  Bank,  4  App.  Cas.  615,  where  a  shareholder 
VOL.  XIX. — 32 
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brought  an  action  to  have  his  connection  with  the  bank  dissolved, 
and  his  name  removed  from  the  register,  on  the  ground  of  fraudu* 
lent  misrepresentation  by  the  directors,  the  very  day  before  a 
winding-up  resolution  was  passed.  The  Lord  Chancellor  (Earl 
Cairns)  pointed  out  that  the  member  of  an  ordinary  partnership 
may  have  his  relief,  in  that  shape,  against  his  copartners,  not- 
withstanding its  insolvency,  because  his  liability  to  creditors  is 
not  thereby  affected.  But  dealing  with  the  case  before  him,  which 
was  that  of  a  company  registered  under  the  Act  of  1862,  the  noble 
Earl  said :  "  The  repudiation  of  shares,  which,  while  the  company 
was  solvent,  would  not  or  need  not  have  inflicted  any  injury  upon 
creditors,  must  now  of  necessity  inflict  a  very  serious 
[*323]  *  injury  on  creditors."  Lord  Cranworth,  in  Western 
Bank  of  Scotland  v.  Addie,  L.  E.  1  H.  L,  Sc.  166,  ap- 
proving so  far  of  the  judgment  of  the  Court  of  Session,  held  the 
circumstance  that  the  shares,  from  mismanagement  or  otherwise, 
had  become  depreciated  in  value,  after  the  date  of  his  purchase,  to 
be  no  obstacle  to  the  shareholder's  repudiation  of  his  contract 
In  the  present  case  the  interests  of  creditors  are  not  involved ;  the 
respondent  could  not,  by  rescinding  the  arrangement  of  February, 
1883,  in  a  question  with  the  appellants,  escape  from  the  liabili- 
ties to  third  parties  which  he  incurred  by  becoming  and  continu- 
ing to  be  de  facto  a  partner  of  Townend  &  Co.  ;  and  there  was  no 
change,  either  in  the  character  of  the  business,  or  in  the  mode  of 
conducting  it,  between  February  1883  and  November  1884  Dur- 
ing that  period  the  business  had  grown  worse,  because  the  deficit 
which  existed,  but  had  not  been  discovered  at  its  commencement, 
had  largely  increased  at  its  close,  an  increase  of  liability  which 
was  not  owing  to  any  fault  of  the  respondent's,  and  which  might 
probably  have  been  anticipated  if  the  actual  state  of  its  affairs  had 
been  known  in  the  beginning  of  the  year  1883.  Such  deteriora- 
tion, for  it  is  nothing  more,  cannot  stand  in  the  way  of  the  re- 
spondent's claim  for  mutual  restitution. 

The  Vice-Chancellor,  whose  order  was  aflBrmed  Hmpltciter  by 
the  Court  of  Appeal,  has  set  aside  the  arrangement  of  February 
1883,  dissolved  the  respondent's  connection  with  the  firm  of 
Walter  Townend  &  Co. ,  and  ordained  the  appellants  to  repay  to 
him  £9700,  the  amount  of  capital  which  he  contributed,  under 
deduction  of  £1700,  drawn  by  him  from  the  business.  His  Lord- 
ship likewise  ordained  the  appellants  to  repay  £324  2s.  Id,  which 
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was  advanced  by  the  respondent  after  the  commencement  of  this 
suit,  towards  the  discharge  of  the  firm's  debts;  but  that  sum  is  no 
longer  in  controversy,  because  partnership  assets  have  been  recov- 
ered and  paid  into  Court  which  are  sufficient  to  meet  the  claim. 
The  order  of  the  Vice-Chancbllor  further  declares  that  the  appel- 
lants are  bound  to  indemnify  the  respondent  against  all  outstand- 
ing debts,  claims,  demands,  and  liabilities  which  he  has  become, 
or  may  become,  liable  to  pay  for  or  on  account  of  the  transactions 
of  the  partnership. 

*A  very  able  legal  aigument  was  addressed  to  your  [*324] 
Lordships,  by  the  appellants*  counsel,  against  the  compe- 
tency of  giving  that  general  indemnity.  It  was  said  to  be  equiva- 
lent to  giving  a  plaintifif,  who  merely  seeks  rescission  and  restitu- 
tion on  the  ground  of  innocent  misrepresentation,  the  same  measure 
of  relief  to  which  he  would  be  entitled  in  an  action  of  damages 
based  on  fraud.  The  question  thus  raised  appears  to  me  to  be  one 
of  great  nicety  and  difficulty ;  and  it  was  evidently  so  regarded  by 
the  Court  of  Appeal.  None  of  the  authorities  referred  to  in  the 
course  of  the  argument  go  quite  so  far.  In  Bawlings  v.  Wick- 
ham,  1  Giflf.  355,  3  D.  &  J.  355,  the  defendants,  who  were  held 
liable  to  indemnify  the  plaintiff  against  all  the  outstanding  debts 
and  engagements  of  a  banking  firm,  themselves  remained  partners 
along  with  him,  which  is  not  clearly  shown  to  have  been  the  case 
here.  I  refrain  from  expressing  any  opinion  on  the  point,  because 
it  has  become  unnecessary  to  decide  it,  and  the  respondent's  coun- 
sel were  not  heard  in  reply.  It  was  admitted,  on  both  sides  of 
the  bar,  that  the  other  debts  of  the  firm  have  been  paid  out  of  the 
partnership  funds,  and  that  the  general  indemnity  can  only  apply 
to  a  debt  of  £16,704  U.  9d,  due  to  the  appellants  from  Walter 
Townend  &  Co. ,  which  is  the  subject  of  a  counter-claim  by  them 
in  this  suit  That  claim  stands  in  a  very  diflferent  position  from 
debts  and  liabilities  incurred  by  the  firm  to  third  parties  whilst 
the  respondent  was  a  member  of  it  The  arrangement  under  which 
he  became  a  partner  being  void,  in  any  question  between  him  and 
the  appellants,  they  are  estopped  from  saying  that  he  is  a  member 
of  the  firm,  which  is  their  proper  debtor;  and  the  consequence  is 
that  their  claim,  quantum  valeat,  must  be  preferred  against  the 
firm,  and  not  against  him. 

I  am  accordingly  of  opinion  that  the  orders  appealed  from  ought 
to  be  affirmed  with  costs,  subject  to  the  variations  which  have  been 
proposed  by  the  Lord  Chancellor. 
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Lord  FiTzGiSBALD: — 

My  Lords,  at  the  close  of  the  very  learned  and  elaborate  aigu- 
ment  at  the  Bar  in  this  case  I  had  for  myself  arrived  at  a  conclu- 
sion as  to  the  proper  order  to  be  made,  and  had  noted  my 
[*  325]  *  own  reasons  for  arriving  at  that  conclusion ;  but  I  have 
since  read  the  judgments  of  my  noble  and  learned  friend 
opposite  (Lord  Watson)  and  of  the  noble  and  learned  Lord  on  the 
woolsack.  My  reasons  have  now  been  completely  anticipated, 
and  expressed  in  much  better  language  than  I  could  have  used, 
and  therefore  I  shall  not  take  up  time  by  expressing  those  reasons. 
I  shall  only  say  that  I  concur  with  the  order  which  is  proposed  to 
be  made. 

Lord  HsBSCHELL :  — 

My  Lords,  in  this  case  the  appellants  complain  of  a  judgment  id 
the  Court  of  Appeal,  affirming  a  judgment  of  yice-Ghancellor  Bacon. 

The  action  was  brought  by  the  respondent  to  set  aside  certain 
agreements  of  the  21st  of  February,  1883,  on  the  ground  that  he 
was  induced  to  enter  into  them  by  the  misrepresentations  of  the 
appellants,  and  for  consequential  relief.  It  becomes  necessary, 
therefore,  to  inquire  into  the  position  of  the  parties  at  the  time 
these  agreements  were  executed,  and  into  the  circumstances  which 
preceded  their  execution.  Major  Newbigging,  the  respondent, 
who  was  serving  with  his  regiment  in  India,  was  desirous  of  leav- 
ing the  army  and  devoting  himself  to  commercial  pursuits.  His 
brother,  A.  C.  Newbigging,  was  in  business  in  Leith,  and  was  a 
neighbour  of  and  acquainted  with  the  appellants,  who  were  wool 
merchants  there.  They  thus  became  aware  of  the  respondent's 
desire.  In  the  autumn  of  1882,  A.  C.  Newbigging,  on  behalf  of 
his  brother,  commenced  negotiations  with  the  appellants,  with  a 
view  to  his  becoming  a  partner  in  a  business  in  which  they  were 
interested.  In  the  course  of  the  negotiations  a  document,  which 
has  been  styled  a  "  prospectus, "  was  handed  by  one  of  the  appel- 
lants to  A.  C.  Newbigging.  This  document  stated  amongst  other 
things  that  the  spinning  business  of  B.  &  Co.  (i.  «.,  Walter  Town- 
end  &  Co.)  had  been  formed  about  fifteen  months  before  by  Mr. 
B.  (i  e.,  Walter  Townend)  and  Adam,  Sons  &  Co.  ;  that  Mr.  B., 
the  practical  partner,  was  to  have  a  half  interest  in  the  concern, 
and  the  other  half  was  for  the  firm  of  A.  S.  &  Co.,  who  supplied 
all  the  funds,  or  its  nominee;  that  B.  &  Co.  had  put  in  its  own 
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machinery,  which  was  then  ^  thoroughly  efficient  plant ; 

*  that  the  balance  struck  on  the  31st  of  January,  1882,  [*  326] 

showed  an  apparent  loss  of  about  £160,  whilst  on  the  31st 

of  July,  1882,  there  was  shown  a  net  profit  to  divide  of  £800; 

and  that  Mr.  B.  estimated  that  the  net  profit  shown  by  the  balance 

of  the  31st  of  January,  1883,  would  be  £1600. 

There  is  considerable  controversy  as  to  what  passed  between  the 
parties  by  word  of  mouth  during  the  negotiations,  but  I  am  con- 
tent to  rest  my  judgment  upon  the  representations  made  by  this 
and  other  documents,  about  which  there  can  be  no  doubt,  and 
which  were  intended  to  be  and  were  relied  on.  In  addition  to  the 
prospectus,  balance-sheets  were  exhibited  to  A.  C.  Newbigging 
which  represented  the  profit  in  the  half  year  ending  the  Slst  of 
July,  1882,  as  £843  19&  9d.,  and  in  the  half  year  ending  the  Slst 
of  January,  1883,  as  £1356  5&  9d.  In  the  latter  balance-sheet  the 
machinery  was  valued  at  £6921  Is.  Id,  Bepresentations  there- 
fore were  distinctly  made  by  the  appellants  that  the  business  was 
solvent  and  profitable,  that  profits  exceeding  £800  and  £1300  had 
been  made  in  the  two  previous  half  years,  and  that  the  plant  was 
thoroughly  efficient  Upon  these  representations  the  respondent 
consented  to  become  a  partner  in  the  firm  of  Walter  Townend  A 
Go.  and  to  bring  in  a  capital  of  £10,000.  Whilst  the  deeds  neces- 
sary for  carrying  out  the  agreement  were  in  preparation,  Mr.  Hen-^ 
derson,  a  solicitor  in  Edinburgh  who  was  being  consulted  by  A. 
C.  Newbigging,  on  the  30th  of  January  wrote  to  Mr.  Adam  stat- 
ing that  he  had  advised  A.  C.  Newbigging,  as  he  had  himself  no 
knowledge  of  the  business,  to  put  it  generally  before  a  practical 
man  for  confidential  report  To  this  Mr.  Adam  strongly  objected, 
writing  of  the  matter  in  hand  as  one  "  where  the  main  foundation 
is  that  of  mutual  confidence,  "*  and  adding,  '^  We  furnished  you 
with  data  sufficient  in  our,  your,  and  Mr.  Anderson's  opinion  to 
enable  us  all  to  judge  whether  the  business  was  good  or  not,  and 
Mr.  H.  must  know  well  enough  that  if  we  have  given  untrue 
statements  your  brother  would  of  course  have  ground  for  reducing 
what  you  and  we  have  been  about  *  Ultimately  A.  0.  Newbig- 
ging did  not  insist  upon  putting  the  matter  before  a  practical  man, 
and  the  deeds  were  executed.  Before  stating  their  general  effect  I 
may  at  once  deal  with  the  contention  of  the  appellants, 
that  it  was  agreed  to  substitute  a  valuation  of  the  *  ma-  [*  327] 
chinery  made  after  the  execution  of  the  agreement  for  that 
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independent  valuation  which  Mr.  Henderson  recommended.  This 
is  founded  upon  the  fact  that  in  the  agreement  between  New- 
bigging  and  Townend  of  the  21st  of  February,  1883,  it  is  provided 
that  the  machinery,  plant,  and  stock-in-trade  should  be  valued  as 
at  the  1st  of  February,  and  the  amount  of  the  valuation  placed  to 
the  credit  of  the  late  firm.  This  clause  is  an  ordinary  one,  found 
in  many  such  partnership  agreements,  its  purpose  being  to  deter- 
mine the  date  as  at  which  the  machinery,  stock-in-trade,  &c., 
should  be  valued  and  taken  over  at  its  then  value  by  the  new 
firm.  The  suggestion  that  it  was  to  be  a  substitute  for  an  inde- 
pendent examination  made  beforehand  to  satisfy  the  Newbiggings 
as  to  the  expediency  of  the  partnership  arrangement,  and  that  be- 
cause the  respondent  did  not  afterwards  insist  on  an  independent 
valuation  of  the  machinery,  but  was  content  to  accept  the  rep- 
resentation of  its  value  put  forward  by  the  Adams,  he  is  now 
precluded  from  objecting  that  its  condition  and  value  were  mis- 
represented, appears  to  me  without  foundation,  I  had  almost  said 
preposterous.  Indeed,  I  am  surprised  that  the  Messrs.  Adam,  who 
regarded  the  transaction  as  one  depending  on  mutual  confidence, 
and  who  suggested  that  if  they  had  made  untrue  statements  Major 
Newbigging  would  have  ground  for  reducing  what  was  agreed  on, 
should  now  be  found  arguing  that  even  if  that  gentleman  was  de- 
ceived he  is  precluded  by  the  confidence  in  them  which  he  dis- 
played from  obtaining  reduction. 

The  agreements  executed  on  the  21st  of  February  are  three  in 
number.  One  between  Townend  and  the  respondent  provided  for 
a  partnership  for  thirteen  years  from  the  Ist  of  February,  1883, 
determinable  as  therein  mentioned,  that  Townend  should  receive 
one-third  of  the  profits,  and  the  respondent  two-thirds,  and  that 
the  capital,  which  was  to  be  £10,000,  should  all  be  brought  in  by 
him.  Another  was  between  the  appellants  and  respondent,  by 
which  it  was  agreed  that  the  respondent  should  pay  to  the  appel- 
lants a  sum  equal  to  one-half  of  the  net  profits  received  by  him, 
and  which  stipulated  that  if  any  loss  should  arise  on  transactions 
in  which  the  appellants  had  not  been  consulted,  or  against  which 
they  had  advised,  the  same  should  not  be  reckoned  to  diminish 
the  sums  payable  to  them  under  the  agreement  The  third 
[*  328]  •  agreement,  which  was  between  Townend  and  the  appel- 
lants, related  to  the  respondent's  share  in  case  of  a  disso- 
lution of  partnership,  by  notice  or  death,  and  is  not  material 
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Before  I  deal  with  the  eveots  which  happened  after  the  firm 
was  thus  constituted,  I  must  revert  to  the  history  of  the  business 
prior  to  Februaiy  1883,  to  see  whether  the  representations  made 
by  the  appellants  are  in  accordance  with  fact 

It  appears  that  in  May  1881  the  machinery  in  certain  mills  near 
Halifax,  belonging  to  a  Mr.  Hodgson,  who  was  indebted  to  the 
appellants'  firm,  was  put  up  for  sale  by  auction,  and  purchased  on 
their  behalf  for  the  sum  of  £1080  8«.  ^d.  :  the  commission  for 
buying,  and  the  costs  of  an  inventory  and  a  valuation  brought  this 
sum  up  to  £1127  8s.  4d.  The  appellants  shortly  afterwards  en- 
tered into  an  arrangement  with  Walter  Townend,  by  which  a 
spinning  business  was  to  be  started  under  the  firm  of  Walter 
Townend  &  Co.,  and  the  machinery,  obtained  under  the  circum- 
stances I  have  mentioned,  was  to  be  purchased  or  taken  by  that 
firm  at  the  price  of  £3127  8$.  5d.  This,  it  will  be  seen,  was 
£2000  in  excess  of  its  cost,  even  with  the  expenses  I  have  just 
referred  to  added.  I  shall  have  something  to  say  presently  as  to 
the  nature  of  the  arrangement  between  the  Adams  and  Townend, 
but  I  may  at  once  observe  that  I  can  see  no  justification  for  such 
an  addition,  especially  when  I  consider  the  description  given  of 
the  condition  of  the  machinery  at  the  time  of,  and  shortly  after 
the  purchase.  It  is  said  that  some  of  it  was  exchanged  for  better 
machinery  before  February  1883,  but  I  cannot  imagine  that  what 
was  received  in  exchange  was  worth  more  than  what  was  given. 
No  deduction  was  ever  made  from  the  £3127  8«.  5d,  in  the  ma- 
chinery and  plant  account,  and  if  any  sum  was  paid  on  an  ex- 
change or  even  for  repairs  it  was  added  to  the  £3127  8s.  5d.,  and 
went  to  make  up  the  £6921  7s.  1^.  at  which  the  machinery  stood 
in  the  balance-sheet  of  January  1883.  It  appears  to  me,  too,  to 
be  abundantly  proved  that  the  machinery  was  not  in  a  thoroughly 
efficient  <$ondition.  The  utmost  that  the  only  witness  called  on 
this  point  by  the  appellants  could  say  was  that  its  condition  was 
"  fairly  eflBcient  *  —  a  very  diflFerent  thing,  to  my  mind,  and  I 
believe  that  this  was  even  too  favourable  a  description 
of  the  machinery.  I  have  no  *  hesitation  in  holding  that  [*  329] 
there  was  a  serious  misrepresentation  of  the  condition  of 
the  machinery,  and  of  its  value  also.  The  latter  point  is  perhaps 
of  as  great  importance  as  the  former.  For  if  the  machinery  had 
been  taken  in  the  balance-sheet  at  its  true  value  (even  allowing 
that  this  was  somewhat  in  excess  of  the  sum  paid  for  it)  instead  of  a 
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profit  of  £2200  having  been  shown  as  the  earnings  of  the  year  end- 
ing January  1883,  a  very  small  profit  only  would  have  appeared 

But  this  was  not  the  extent  of  the  misrepresentation  as  to  the 
condition  of  the  business.  I  see  no  reason  for  not  accepting  the 
evidence  of  Mr.  Musgrave  with  respect  to  the  over-valuation  of 
the  stock,  and  if  he  be  correct  the  balance-sheet  of  July  1882 
ought,  on  this  account  alone,  instead  of  a  profit  of  £843,  to  have 
shown  a  loss  of  £2096,  and  that  of  January  1883  a  further  loss  of 
nearly  £1700,  making  the  extent  of  the  loss  in  the  year  preceding 
the  agreement  £3719.  The  business,  therefore,  instead  of  having 
been  a  profitable  one  in  the  year  before  the  respondent  joined  it, 
had  been  carried  on  at  a  heavy  loss,  and  it  is,  I  think,  proved  that 
it  was  then  insolvent  to  the  extent  of  upwards  of  £6000. 

I  have  said  enough  to  show  that  the  conclusion  cannot  be  re* 
sisted  that  the  respondent  was  induced  to  enter  into  the  agreement 
to  become  a  partner  by  the  misrepresentation  of  the  appellants^ 
and  that  he  is  entitled  as  against  them  to  a  rescission,  unless  there 
be  some  bar  to  his  now  obtaining  it , 

Exception,  however,  is  taken  by  the  appellants  to  the  order 
appealed  from  on  several  grounds.  First,  it  is  said  that  the  Court 
was  not  justified  in  ordering  the  appellants  to  pay  to  the  respond- 
ent the  sum  of  £9276  6^.  Id,  brought  by  him  into  the  business. 
They  contend  that  the  only  argeement  to  which  they  were  partiee 
was  that  between  the  respondent  and  themselves,  and  that  the 
payment  was  not  made  under  this  agreement,  but  under  the  one 
between  the  respondent  and  Townend,  to  which  they  were  no 
parties.  Their  case  is  that  the  undertaking  in  which  the  respond- 
ent was  to  become  a  partner  belonged  to  Townend  alone,  their  only 
interest  being  that  of  large  creditors  with  the  right  to  nominate 
a  partner.  I  cannot  adopt  this  view.  I  think  it  clear 
[*  330]  that  the  manufacturing  business  carried  on  under  *  the 
firm  of  W.  Townend  &  Ca  either  belonged  to  them,  or 
that  they  were  interested  in  it  as  partners,  it  matters  not  which, 
and  that  the  three  instruments  of  February  1883  were  only  the 
machinery  for  carrying  into  effect  an  agreement  made  between  the 
respondent  and  the  appellants,  by  which  he  was  to  acquire  a  share 
in  this  business.  Upon  this  view  of  the  facts  I  agree  with  the 
Court  below  in  thinking  that  it  follows  that  upon  rescission  the 
respondent  is  entitled  to  a  repayment  of  his  capitaL 

The  appellants  further  object  that  the  respondent  is  precluded 


E.  0.  VOL.  XIX.]      SECT.  HI.  —  KBLATIONB  BETWEEN  PARTNERS.         606 
Ho.  18.  —  Adim  T.  VewUigging,  18  App.  Om.  880,  881. 

from  now  obtaining  rescission  because  restitutio  in  integrum  has 
become  impossible.  He  cannot,  they  say,  restore  them  to  their 
former  position,  because  at  the  time  he  brought  his  action  and 
claimed  rescission  the  business,  an  interest  in  which  he  agreed 
with  them  to  purchase,  was  hopelessly  insolvent  and  no  longer  a 
going  concern.  They  further  allege  that  this  condition  of  things 
did  not  result  from  its  inherent  weakness  at  the  time  of  their 
agreement  with  the  respondent,  but  from  the  mode  in  which  it 
was  carried  on  by  Townend.  They  suggest,  indeed,  that  Townend 
somehow  or  other  misappropriated  the  stock-in-trade,  or  the  money 
which  ought  to  have  gone  in  payment  for  it  All  this,  however, 
is  mere  surmise.  There  is  absolutely  no  proof  of  it  beyond  the 
fact  that  the  stock  held  at  the  date  of  the  several  balances  was 
overstated,  and  that  in  November  1884  the  concern  was  insolvent 
to  the  extent  of  some  £16,000.  It  is  certain  that  the  condition  of 
the  concern  at  that  date  did  not  result  from  any  act  of  the  respond- 
ent personally.  Its  affairs  appear  to  have  been  carried  on  after  he 
was  a  partner  in  precisely  the  same  way  as  before.  I  have  already 
pointed  out  that  the  enterprise  was  insolvent  to  a  large  amount 
when  the  respondent  was  induced  to  take  a  share  in  it;  and  I  do 
not  think  the  fact  that  the  extent  of  its  insolvency  afterwards  in* 
creased  justifies  the  contention  that  restitutio  in  integrum  is  im- 
possibla  To  hold  otherwise  would  be  to  say  that  where  a  losing 
and  insolvent  business  is  sold  by  means  of  the  representation  that 
it  is  solvent  and  profitable,  rescission  could  never  be  obtained  if 
the  loss  were  increased  prior  to  the  discovery  of  the  true  state  of 
affairs.  I  am,  of  course,  putting  aside  any  question  of  laches,  for 
there  is  no  pretence  in  the  present  case  for  saying  that 
the  discovery  would  *have  been  made  earlier  had  there  [*331] 
been  due  diligence  on  the  part  of  the  respondent 

The  next  exception  taken  on  behalf  of  the  appellants  is  to  that 
part  of  the  order  which  dismissed  with  costs  their  counter-claim 
as  against  the  respondent  This  counter-claim  alleged  that  the 
respondent  and  W.  Townend,  as  partners  in  the  firm  of '  W.  Town- 
end  &  Co.,  were  indebted  to  the  appellants  in  the  sum  of  £16,704 
Is,  9d.  for  money  lent  and  goods  sold  by  the  appellants  to  the  said 
partnership.  The  appellants  insist  that  even  if  the  agreement  of 
February,  1883,  be  rescinded,  they  are  entitled  to  recover  this  sum 
as  a  debt  against  the  respondent,  and  that  to  deny  them  this  right 
is  in  effect  to  award  damages  against  them,  which  cannot  be  done 
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in  an  action  of  this  description.  I  am  unable  to  accede  to  this 
view.  The  liability  of  the  respondent  arises,  if  at  all,  from  the 
circumstance  that  he  is  a  partner  in  W.  Townend  &  Co.  But  the 
hypothesis  with  which  we  are  dealing  is  that  the  respondent  was 
not  a  partner,  and  that  his  agreement  to  become  so  must  be  treated, 
as  against  the  appellants,  as  though  it  had  never  existed.  They 
are,  in  my  opinion,  not  entitled  to  claim  any  benefit  of  a  contract 
induced  by  their  wrongful  act  I  think,  therefore,  that  it  was 
rightly  held  that  they  could  not  treat  the  respondent  as  liable  for 
the  debt  due  to  them  from  W.  Townend  &  Co. 

One  point  only  remains.  The  order  affirmed  by  the  Court  of 
Appeal  declared  that  the  appellants  were  bound  to  indemnify  the 
respondent  against  all  outstanding  debts  and  liabilities  which  he 
had  or  might  become  subject  to  or  liable  to  pay  in  respect  of  the 
dealings  and  transactions  of  the  partnership.  Unless  it  could  be 
established  that  the  appellants  were,  in  fact,  partners  in  the  firm 
of  W.  Townend  &  Co.  from  and  after  February  1883,  there  might, 
perhaps,  be  some  difficulty  in  supporting  this  part  of  the  order. 
But  it  is  not  necessary  to  pronounce  any  judgment  on  the  point, 
inasmuch  as  it  was  stated  at  the  bar  by  the  learned  counsel  for  the 
respondent  that  there  are  no  such  debts  or  liabilities,  and  that  he 
was  content  that  the  order  should  be  varied  by  limiting  the  in- 
demnity to  the  bills  (if  any)  included  in  the  debt  claimed  by  the 
appellants  which  they  had  parted  with  to  third  persons. 
[*  332]  If  they  cannot  recover  their  •  debt  it  is  clear  that  they  can 
have  no  right  to  impose  a  liability  upon  the  respondent 
by  transferring  these  bills.  I  am  of  opinion  that  the  order  of  the 
Court  below  should,  with  the  variation  proposed  by  the  Lobd 
Chancellor,  be  affirmed. 

JvdgmeTU  of  Bacon,  V.  -C. ,  varied  by  limiting  the  indemnity 
to  the  bills  included  in  the  balance  of  £16,704  Is.  9d.  the 
subject  of  the  appellants'  counter-claim ;  and  by  striking 
out  the  decree  for  £324  2s.  Id.  and  substituting  a  declara- 
tion that  the  said  sum  be  repaid  to  the  respondent  William 
Newbigging  out  of  the  firm's  assets  which  have  been  real- 
ised and  paid  into  Court.  Svhject  to  these  variations  the 
judgments  of  Bacon,  V.  -C. ,  and  of  the  Court  of  Appeal 
affirmed  ;  and  appeal  dismissed  vnth  costs  ;  cause  remitted 
to  the  Chancery  Division, 
Lords'  Journals,  11th  June,  1888. 
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ENGLISH  NOTES. 

By  the  Partnership  Act,  1890  (53  &  54  Vict.  c.  39)  it  is  enacted  bj 
section  41,  as  follows :  — 

"41.  Where  a  partnership  contract  is  rescinded  on  the  ground  of  the 
fraud  or  misrepresentation  of  one  of  the  parties  thereto,  the  party 
entitled  to  rescind  is,  without  prejudice  to  any  other  right,  entitled  — 

(a)  to  a  lien  on,  or  right  of  retention  of,  the  surplus  of  the  partner- 

ship assets,  after  satisfying  the  partnership  liabilities,  for  any 
sum  of  money  paid  by  him  for  the  purchase  of  a  share  in  the 
partnership  and  for  any  capital  contributed  by  him,  and  is 

(b)  to  stand  in  the  place  of  the  creditors  of  the  firm  for  any  pay- 

ments made  by  him  in  respect  of  the  partnership  liabilities, 
and 

(c)  to  be  indemnified  by  the  person  guilty  of  the  fraud  or  making 

the  representation  against  all  the  debts  and  liabilities  of  the 
firm." 
This  section  adopts  the  principle  of  the  above  decision  of  the  House 
of  Lords;  and  it  goes  further  by  adopting,  in  sub-section  (c),  the 
decision  of  the  Court  of  Appeal  in  the  same  case,  Newhig^ng  v.  Adam 
(1886),  34  Ch.  D.  582.  The  statutory  rules  carried  the  remedy,  where 
there  is  no  fraud,  beyond  the  ordinary  rules  of  law  and  equity  as 
established  by  the  decision  of  the  House  of  Lords  in  Derry  v.  Peek 
(1889),  12  E.  G.  250.  But  the  statutory  rule  is  consistent  with  the 
spirit  of  the  Directors'  Liability  Act,  1890  (53  &  54  Vict.  c.  64)  which, 
by  section  3,  imposed  a  new  liability  on  directors  and  promoters  of  a 
company  where  a  prospectus  is  issued;  and  places  the  invitation  to  join 
a  partnership  on  an  analogous  statutory  footing  with  the  invitation  by 
prospectus  to  join  a  company  constituted  under  the  Companies  Acts. 

AMERICAN  NOTES. 

In  Hale  v.  Wilson,  112  Massachusetts,  444,  the  defendant  by  false  represen- 
tations as  to  the  value  of  a  certain  article  induced  the  plaintiff  to  sign  part- 
nership articles  with  him  and  to  pay  him  a  certain  sum  toward  the  capital 
stock,  with  which  sum  he  at  once  absconded.  The  Court  held  that  the  plain, 
tiff  could  maintain  an  action  at  law  to  recover  back  the  money  advanced. 
**  The  gist  of  the  plaintiff's  case  is  that  there  was  no  real  partnership  formed ; 
that  the  agreement  to  form  a  partnership  was  a  pretence  used  by  the  defend- 
ant to  defraud  the  plaintiff  of  his  money,  and  that  the  money  was  not  used 
or  intended  to  be  used  for  partnership  purposes." 

In  any  case  where  a  person  is  induced  by  the  fraudulent  representations  of 
another  to  enter  into  a  partnership  with  him,  an  action  of  tort  for  deceit  lies. 
Greenewald  v.  Rathfon,  81  Indiana,  647 ;  Baldey  v.  Brackenridge,  39  Louisiana 
Annual,  660 ;  More  v.  Rand,  60  New  York,  208. 
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Or  a  bill  in  equity  may  be  maintained  to  rescind  the  partnership  agree- 
ment. OUri  V.  Scalzoj  146  United  States,  678;  Maude  v.  Kodet,  4  Dana(Ky.), 
144;  Hynes  ?.  Stewart,  10  B.  Monroe  (Ky.),  429 ;  Smith  v.  Everett,  126  Ma«sa- 
chosetts,  304 ;  Gibson  v.  Cunningham,  02  Missouri,  131.  In  which  case  the 
fraudulent  partner  noay  be  ordered  to  repay  to  the  other  all  sums  of  money 
which  the  latter  has  paid  into  the  firm  as  his  portion  of  the  capital  stock,  pay 
him  a  reasonable  compensation  for  the  time  he  has  acted  as  partner,  and  in- 
demnify him  from  all  liability  arising  out  of  the  business  in  which  they  have 
been  engaged.    Richards  v.  Todd,  127  Massachusetts,  167. 

The  right  of  rescission  may  be  lost  by  laches.  Andrieuen^s  Appeal,  123 
Pennsylvania  State,  303.  And  if  the  defrauded  person,  on  being  informed  of 
the  facts,  does  not  repudiate,  but  ratifies,  the  partnership,  he  can,  of  course, 
neither  rescind^  nor  maintain  an  action  at  law.  St,  John  v.  Hendrickson,  81 
Indiana,  350. 

Where  a  number  of  persons,  including  the  plaintiff,  agreed  together  to 
form  a  partnership,  the  plaintiff  being  induced  to  join  by  the  misrepresenta- 
tions of  one  of  the  other  partners,  it  was  held  that  the  remaining  parties  were 
not  bound  by  such  misrepresentations,  and  the  contract  was  not  invalidated 
as  between  them  and  the  party  deceived.  Kimmins  v.  Wilson,  8  West  Vir- 
ginia, 584.  And  if  an  action  at  law  for  the  tort  is  brought,  or  for  money  had 
and  received,  it  is  clear  that  only  the  g^lty  partners  are  to  be  made  defend* 
ants.    Perry  v.  Hale,  143  Massachusetts,  540. 

An  erroneous  estimate  of  business  profits  is  no  ground  for  the  rescission  of 
a  partnership  agreement.     Whelen  v.  Harrison,  16  Philadelphia  (Penn.),  143. 

It  has  been  held  that>  while  an  ordinary  partner  cannot  avoid  liability  to 
the  creditors  of  the  firm  by  showing  that  he  was  induced  by  fraud  to  join  the 
partnership,  a  dormant  partner  may,  if  no  part  of  the  funds  have  been  re- 
ceived by  him.    Mason  v.  ConneU,  1  Wharton  (Penn.),  881. 

**  Where  fraud  has  been  practised  on  the  incoming  partner  to  induce  him 
to  enter  the  firm  and  assume  part  of  the  debts,  he  can  make  any  defence 
against  the  claim  of  a  creditor  of  the  former  firm  that  he  could  if  his  co- 
partner were  suing  him  on  the  contract  to  assume,  where  the  creditor  is  seek* 
ing  to  recover  on  the  contract  between  the  partners,  for  the  creditor's  claim  is 
subject  to  any  weakness  in  such  contract,  as  fraud,  mistake,  want  of  consider- 
ation, and  the  like. 

"  But  the  incoming  partner  must  have  repudiated  or  rescinded  the  contract 
on  discovery  of  the  fraud,  otherwise  he  cannot  make  such  defence,  for  he  can- 
not retain  the  fruits  of  it,  especially  where  the  assets  transferred  were  sufficient 
to  pay  the  debts,  and  refuse  to  pexiorm.**  Bates  on  Partnership,  §  514.  Tor- 
rens  v.  Campbell,  74  Pennsylvania  State,  470,  474;  Arnold  v.  Nichols,  64  New 
York,  117.    And  see  Morris  v.  Marqueze,  74  Georgia,  86. 
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No.  14— PIGOTT  V.  BAGLEY. 
(1825.) 

RULE. 

Whbkb  in  partnership  articles  it  is  stipulated  that  in  a 
certain  event  a  person  not  a  party  to  the  articles  shall 
come  in  to  the  partnership,  it  is  optional  to  that  person 
V7hen  the  event  arrives  to  come  in,  and  he  is  entitled  before 
making  his  election  to  examine  the  accounts  and  to  have  a 
reasonable  time  for  that  purpose. 

Pigott  y.  Bagley. 

MeCleland  &  Yoimge,  569-676  (39  R.  R.  850). 

Partnership.  —  Option  to  Third  Party  to  come  in,  —  Bight  to  Inspect  Accounts. 

By  partnorship  articles,  it  was  stipulated,  that  the  partnership  should  [569] 
continue  for  nineteen  years,  and  that  if  either  of  the  partners  should  die, 
during  the  term,  the  widow,  or  other  legal  personal  representatire  of  the  partner 
80  dying,  should  be  let  into  the  partnership,  and  become  a  partner  therein,  in  the 
same  manner,  and  upon  the  same  terms  and  conditions :  —  HeLd^  that  this  wa« 
not  an  absolute,  or  imperative  obligation  on  the  widow  or  personal  representa- 
tive to  become  a  partner,  but  only  an  option  so  to  do,  with  a  stipulation  by  the 
surviving  partner  to  admit  them.  Heldy  also,  that  the  widow,  or  personal  rep- 
resentative, was  entitled  to  a  reasonable  time  to  inspect  and  examine  the  part- 
nership accounts,  but  not  to  have  the  accounts  taken,  before  they  elected  whether 
they  would  become  partners. 

The  usual  case  of  election  is,  where  a  person  has  a  right,  independent  of  a 
testator,  and  the  testator  gives  such  person  some  other  right  or  benefit,  on  con- 
dition of  the  former  being  relinquished,  as  the  dower  of  a  widow;  and  in  such 
case,  the  party  is  entitled  to  know  the  precise  value  of  the  benefit  intended, 
before  election. 

The  original  bill,  in  this  case,  was  filed  by  Sarah  Pigott,  Eobert 
Langdon,  John  Steer,  Thomas  Storer,  and  William  Whis- 
ton,  as  the  executors  of  the  will  of  Nathaniel  *Kirk  [•570] 
Pigott,  deceased,  against  the  defendants,  Bagley  and  Mad- 
deley,  who  were  the  partners  of  the  said  Nathaniel  Eirk  Pigott, 
in  his  lifetime,  in  the  trade  of  tape  manufacturers.  The  original 
bill  stated  the  partnership  articles,  dated  the  2nd  of  June,  1817, 
between  Nathaniel  Kirk  Pigott,  and  the  defendants,  which  con- 
tained, among  other  provisions,  stipulations,  —  "  that  the  partners 
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should  continue,  and  be  copartners  for  the  term  of  nineteen  years ; 
and  that  if  either  of  the  partners  should  die  during  the  said  term 
of  nineteen  years,  the  widow,  or  other  legal  personal  representa- 
tive of  the  partner  so  dying,  should  be  let  into  the  said  partner- 
ship concern,  and  be,  and  become  a  partner  therein,  in  the  same 
manner  and  upon  the  same  stipulations,  terms,  and  conditions,  to 
all  intents  and  purposes,  as  the  partner  so  dying  stood  at  the  time 
of  his  decease;  but  so,  nevertheless,  that  in  case  any  widow  of 
any  such  deceased  partner  should  marry  again,  any  husband  she 
might  take,  should  not  intermeddle  or  interfere  in  the  manage- 
ment of  the  concern,  without  the  consent  of  the  surviving  part- 
ners. "  The  bill  then  stated  the  death  of  Nathaniel  Kirk  Pigott, 
in  October,  1820,  having  made  his  will,  dated  1st  December, 
1819,  and  appointed  the  plaintiffs  executors ;  and  charged,  that  at 
his  decease,  the  partnership  accounts  were  unsettled,  and  a  bal- 
ance was  due  to  him.  The  bill  also  charged,  that  the  defendants 
refused  to  produce  or  render  any  accounts,  and  the  plaintiffs  were 
therefore  unable  to  judge  whether  it  would  be  advisable  for  them 
to  avail  themselves  of  the  clause  in  the  articles  or  not  The  bill 
prayed  an  account  of  the  partnership  dealings  and  transactions, 
and  that  the  shares  of  the  plaintiffs,  as  executors  of  the  will  of 
Nathaniel  Eirk  Pigott,  might  be  ascertained,  and  paid,  and  se- 
cured to  them ;  and  that  the  plaintiffs  might  be  declared  entitled 
to  be  let  into  the  said  partnership  business  or  not,  as  might  appear 

most  for  the  benefit  of  the  said  testator's  estate,  on  a  full 
[*  571]  discovery  of  the  state  of  the  said  *  concern  at  the  time  of 

the  death  of  the  said  testator,  and  since  that  time;  and 
that,  for  the  purpose  of  enabling  the  plaintiffs  to  make  their  elec- 
tion, the  several  accounts  therein  mentioned  might  be  taken. 

The  several  executors  of  Nathaniel  Kirk  Pigott,  except  Sarah 
Pigott,  subsequently  to  the  filing  of  the  original  bill,  renounced 
the  probate  of  the  will  of  the  testator,  and  thereupon  Sarah  Pigott 
filed  her  supplemental  bill  against  them,  and  against  the  surviv- 
ing partners,  praying,  that  the  last-named  defendants  might  be 
decreed  to  account  with  her,  as  the  sole  executrix  of  Nadianiel 
Kirk  Pigott,  for  his  share  in  the  partnership  property ;  and  that 
she  might  be  at  liberty,  as  such  sole  executrix,  to  elect  to  become 
a  partner  or  not,  as  she  might  think  fit ;  and  in  case  she  should 
elect  not  to  become  a  partner,  the  partnership  property  and  effects 
might  be  converted  into  money,  and  her  share  be  paid  to  her. 
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The  defendants,  the  surviving  partners,  by  their  answer,  con- 
tended that,  according  to  the  partnership  articles,  it  was  impera- 
tive on  the  plaintiff  to  become  a  partner  for  the  remainder  of  the 
nineteen  years.  They  also  insisted  that,  if  the  plaintiff  was  not 
absolutely  bound  by  the  articles,  yet  that  she  had,  in  fact,  elected 
to  become  a  partner,  by  accepting  some  part  of  the  partnership 
moneys  which  had  been  paid  to  her.  And  they  disputed  the  right 
of  the  plaintiff  to  require  an  account 

The  defendants,  the  executors,  by  their  answer,  declined  to 
interfere. 

The  plaintiff  proved  that  in  the  year  1821,  after  the  testator's 
decease,  a  statement  of  the  partnership  accounts  was  delivered  by 
the  surviving  partners ;  that  the  partnership  books  were  examined 
by  an  agent  on  her  behalf,  who  required  further  accounts,  that  she 
might  be  able  to  ascertain  the  extent  of  her  interest:  and  that 
there  were  several  errors  in  the  account  furnished  by  the  suniv- 
ing  partners. 

*  Martin,  H.,  and  Spence,  for  the  plaintiff.  —  The  chief  [*  572] 
objection  to  the  present  suit  is  that  which  arises  from  the 
observation  of  the  Lord  Chancellor,  in  Forman  v.  ffomfray,  2 
Ves.  &  B.  329  (13  R  R  115).  Previously  to  that  case,  consider- 
able  doubts  were  entertained  by  many  persons  whether  such  a  bill 
could  not  be  filed.  This  is,  however,  a  very  different  case,  this 
being  a  bill  to  ascertain  whether  the  business  is  profitable  or 
otherwise :  for  it  cannot  be  contended  that  a  person  is  bound  to 
enter  into  a  partnership,  without  knowing  whether  it  is  a  losing 
or  an  advantageous  concern.  The  defendants  could  not  compel  an 
executor  to  become  a  partner  against  his  inclination,  and  with  a 
certainty  of  ruin.  The  plaintiff  in  this  case  has  such  an  interest 
as  entitles  her  to  call  for  an  account,  and  the  partnership  articles 
necessarily  imposed  an  undertaking  on  the  surviving  partners,  to 
do  all  proper  acts  for  enabling  the  executor  of  a  deceased  partner 
to  form  an  opinion  on  the  propriety  of  becoming,  or  refusing,  to 
be  a  partner.  Bills  are  constantly  filed  when  a  widow  is  entitled 
to  a  common  law  right,  as  dower,  and  also  entitled  to  other  prop- 
erty, on  condition  of  her  releasing  her  dower,  for  a  discovery,  that 
she  may  know  how  to  elect 

In  case  the  plaintiff  shall  be  considered  to  have  elected,  she 
asks  for  an  account  of  what  the  testator's  estate  has  made  since 
his  decease.     The  only  remedy  which  one  partner  has  against 
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another,  is  to  file  a  bill  for  an  account  Harrison  v.  Armitage, 
4  Madd.  143  (20  E.  R  284),  refemng  to  Forman  v.  ffomfray, 
lays  down  this  doctrine;  and  Knotoles  v.  Haughtan,  11  Ves.  168, 
shows  that  such  was  the  rule  of  the  Court ;  and  though  it  is  not 
an  express  decision  on  the  point,  it  was  there  taken  for  granted 
that  such  a  bill  might  be  filed. 

Bickersteth,  for  the  defendants,  the  surviving  partners.      The 

intention  of  the  parties  was,  that  the  partnership  should 
[*  573]  *  not  determine  by  the  death  of  any  of  the  partners,  but 

should  continue  during  the  term  of  nineteen  years,  con- 
templating, that  it  might  become  either  advantageous  or  burden- 
some. The  true  effect  of  the  clause  is,  that  a  partner  may  by  will 
give  his  widow  the  right  to  become  a  partner  if  he  thinks  fit,  but 
that  in  case  he  does  not,  the  personal  representative  is  absolutely 
bound.  It  is  true,  that  she  could  not  elect  without  the  consent  of 
the  personal  representatives,  as  it  might  tend  to  the  prejudice  of 
the  creditors.  The  plaintiff  has  no  right  to  ask  for  a  dissolution, 
except  she  shows  fraud  or  misconduct  on  the  part  of  the  surviving 
partners,  which  would  have  entitled  her  husband,  if  living,  to  a 
dissolution.  As  soon  as  the  widow  proved  the  will,  she  elected, 
by  so  doing,  to  become  a  partner,  and  she  is  bound,  as  the  per- 
sonal representative,  by  the  testator's  contract,  to  continue  a  part- 
ner. The  question,  whether  a  partner  has  a  right  to  come  for  an 
account,  without  praying  a  dissolution,  cannot  be  agitated,  after 
the  numerous  decisions  of  the  present  Lord  Chancellob.  In 
Forman  v.  Homfray,  the  late  Sir  Samuel  Eomilly  searched  in 
yain  for  authorities,  and  that  case  has  been  confirmed  by  several 
subsequent  decisions  of  the  Lord  Chancellor  Waters  v.  Taylor, 
15  Ves.  10  (13  R  R  91);  Marshall  v.  Coleman,  2  Jac.  &  W.  266 
(22  R  R  116). 

No  case  has  occurred  for  many  years  past,  in  which  the  question 
has  not  been  asked,  whether  the  bill  prayed  a  dissolution.  In  all 
the  cases  respecting  the  theatres,  the  Lord  Chancellor  has  uni- 
formly thrown  out  the  necessity  of  an  arrangement  being  entered 
into,  to  prevent  his  putting  a  termination  to  the  partnership.  In 
Zatotiche  v.  Derby,  in  the  last  vacation,  on  an  application  for  an 
injunction,  the  Lord  Chancellor  looked  into  the  bill  to  see  if  it 

prayed  a  dissolution,  and  finding  it  did  not,  sent  the  par- 
[•574]  ties  back,  and  would  not  interfere  until  the  *bill  was 

amended  in  that  respect    In  Van  Sandau  v.  Moore,  about 
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two  months  since,  before  the  Lord  Chancellor,  a  demurrer  to  a 
bill  for  an  account  of  partnership  dealings,  because  it  did  not  pray 
a  dissolution,  was  allowed.  The  clear  result  of  all  the  cases  is, 
that  in  no  instance  has  a  bill  been  filed  by  a  partner  requiring  a 
general  account,  without  praying  a  dissolution.  And  the  bill  in 
this  case  not  doing  so,  ought  to  be  dismissed. 

Skirrow,  for  the  defendants,  the  executors,  who  had  renounced. 

Martin,  in  reply.  —  The  Court  will  not  make  persons  partners 
by  implication.  No  case  can  be  shown,  where,  by  implication, 
executors  have  been  held  to  be  partners ;  for  if  the  argument  on 
the  other  side  be  correct,  the  Court  has  no  power  to  determine  a 
partnership,  except  in  case  of  fraud.  But  what  was  the  use  of  the 
proviso  in  this  case,  if  the  parties  were  already  absolutely  bound  ? 
Can  the  surviving  partners  prevent  the  personal  representative 
from  calling  in  every  shilling  of  the  testator's  property  for  pay- 
ment of  debts ;  could  not  the  legatees,  even,  do  so  ?  In  Forman 
V.  Eomfray,  the  Lord  Chancellor  put  the  case  on  the  inability 
of  the  Court  to  give  adequate  relief ;  for  when  the  bill  only  calls 
for  an  account,  it  merely  turns  the  Court  into  an  accountant 
Unless  the  partnership  is  established,  the  cases  cited  cannot  apply. 
Van  Sandau  v.  Moore,  was  decided  on  the  ground  of  want  of  par- 
ties. All  the  cases  were  cases  of  bills  between  partners ;  in  this 
case,  the  plaintiff  is  not  a  partner. 

Alexander,  Ch.  B.  —  The  bill  in  this  case  prays  nothing  more 
than  an  account,  for  the  purpose  of  enabling  the  plaintiff  to  elect 
whether  she  will  become  a  partner  or  not,  which  is  founded  on 
the  clause  in  the  articles. 

In  the  first  place,  it  has  been  contended,  on  the  part 
*of  the  defendants,  that  the  accounts  are  not  necessary  [*575] 
with  a  view  to  this  election ;  for,  that  there  is  a  positive 
undertaking  to  continue  the  partnership  for  nineteen  years,  and 
that  the  partnership  is  not  determined  according  to  the  usual  rule 
of  law,  by  the  death  of  one  partner ;  that  the  only  option  intended, 
was  for  the  widow  to  become  a  partner;  and  if  she  did  not,  the 
stipulation  was  absolute,  that  the  personal  representative  should 
continue  such  a  partner.  I  cannot  go  the  length  of  this  argument 
It  would  be  a  most  inconvenient  construction,  and  contrary  to  the 
terms  and  spirit  of  the  articles.  It  is  a  stipulation,  on  the  part 
of  the  surviving  partners,  to  permit  the  widow  or  personal  repre- 
voL.  XIX. —83 
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sentative  of  a  deceased  partner  to  become  copartners;  being  a 
covenant,  as  it  seems  to  me,  that  they  will  consent  either  to 
admit  the  widow  or  personal  representative,  and  not  to  a  stipula- 
tion on  the  part  of  the  deceased  partner,  that  his  widow  or  per- 
sonal representative  shall  become  a  partner.  To  have  such  an 
effect,  it  would  be  necessary  that  there  should  be  an  express  pro- 
vision, that  the  partnership  should  continue,  in  all  events,  for 
nineteen  years.  I  do  not  find  any  such  in  the  articles,  and  I 
think,  therefore,  it  was  open  to  the  executor  to  become  a  partner, 
or  to  relinquish  the  concern.  This  being  so,  I  am  next  to  con- 
sider, whether  this  bill  is  jwroperly  brought,  and  I  think  it  is  not ; 
for  where  an  option  is  given,  it  would  be  a  most  inconvenient 
course  to  hold,  that  the  party  is  not  bound  to  make  his  election, 
until  after  the  accounts  shall  have  been  taken  in  the  Master's 
office.  To  do  so  would  be  to  make  a  most  violent  use  of  the 
judicature  of  a  Court  of  Equity,  and  would  be  attended  with  the 
greatest  abuse ;  and  such  a  decision  would  be  attended  by  the  most 
mischievous  consequences.  The  present  case  has  been  compared 
to  a  case  of  election ;  but  between  which  and  the  present,  there  is 
no  analogy.  The  usual  cases  of  election  are,  where  a  per- 
[*  576]  son  has  a  right,  independent  of  the  testator,  and  the  *  tes- 
tator gives  to  such  person  some  other  right  or  benefit,  on 
condition  of  the  former  right  being  relinquished.  In  such  case, 
it  is  nothing  more  than  fair,  that  the  heir,  or  other  person,  should 
give  an  account  to  the  widow,  or  other  person,  making  the  elec- 
tion, before  they  decide ;  and  it  has,  therefore,  been  held,  that  the 
widow  is  not  bound  to  elect,  whether  she  will  take  her  dower,  or 
a  benefit  provided  for  her  by  will,  until  the  nature  and  amount  of 
that  benefit  is  ascertained.  Here,  there  is  merely  a  contract  by 
which  the  partners  agree  to  let  the  widow,  or  personal  representa- 
tive, into  the  partnership ;  but  it  would  be  most  improper  that  the 
partnership  should  be  suspended  until  the  accounts  are  taken ;  and 
who  can  tell  what  time  may  be  required  for  this  purpose.  Still, 
I  think,  some  opportunity  ought  to  be  given  to  the  plaintiff  to 
examine  the  accounts.  It  appears  to  me,  that  the  parties  have 
misunderstood,  not  only  the  effect  of  the  articles,  but  each  other ; 
the  one  party  contending  that  the  other  had  elected  to  become 
partner ;  and  the  other  insisting  on  an  account  before  she  would 
elect;  and  I  am,  therefore,  disposed  to  make  an  order  adapted  to 
the  particular  circumstances  of  the  case,  and  not  to  be  laid  down 
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as  a  general  rule.  I  think  I  must  allow  the  plaintiff  three  months' 
time  to  inspect  the  partnership  books  and  accounts,  and  to  make 
her  election.  If  at  the  end  of  the  three  months  she  shall  elect 
to  become  a  partner,  the  bill  must  be  dismissed ;  but  on  the  other 
hand,  should  she  elect  not  to  become  a  partner,  then  an  account 
must  be  demanded  of  the  partnership  property  and  effects,  down 
to  the  time  of  the  decease  of  her  late  husband. 


ENGLISH  NOTES. 

The  nature  of  a  stipulation  in  a  partnership  deed  or  articles  giving  a 
third  party  the  option  to  come  in,  is  further  exemplified  by  the  case  of 
Page  v.  Cox  (1862),  10  Hare,  163.  By  the  articles  in  question  be- 
tween A.  aud  B.  it  was  stipulated  that  in  case  of  the  death  of  A.,  leav- 
ing a  widow,  she  should  have  the  option  of  taking  his  share.  It  was 
held  that  these  articles  created  a  trust  in  favour  of  the  widow,  and  this 
trust,  on  the  widow's  claiming  the  benefit  of  it,  was  held  enforceable 
against  the  surviving  partner  as  well  as  against  the  estate  of  the 
deceased  husband. 

AMERICAN  NOTES. 

Fundamental  among  the  rights  of  a  partner  is  that  implied  by  the  phrase 
dilectus  personaruniy  and  no  principle  of  law  is  better  established  than  the  rule 
that  in  an  ordinary  partnership,  one  partner  cannot  introduce  a  new  member 
into  the  firm,  by  assignment  of  his  interest  or  otherwise,  without  the  consent 
of  his  copartners.  Meaher  v.  Cox,  37  Alabama,  201 ;  Love  v.  Payne,  73 
Indiana,  80;  Kingman  v.  Spurr,  7  Pickering  (Mass.),  284;  Murray  v.  Bogert, 
U  Johnson  (N.  Y.),  318 ;  Burnett  v.  Snyder,  76  New  York,  344 :  Moddewell  v. 
Keever,  8  Watts  &  Sergeant  (Penn.),  63 ;  Setzer  v.  5ea&,  19  West  Virginia, 
274  ;  Riedeburg  v.  Schmitt,  71  Wisconsin,  644. 

Just  as  true  is  it  that  the  assignee  of  a  partner,  when  the  other  partners 
are  willing  to  receive  him  into  the  firm,  must  himself  consent,  and  cannot  be 
forced  to  become  a  partner  against  his  will.  "  Nor  is  the  dilectus  personarum 
a  right  of  the  old  partners  only.  It  belongs  just  as  much  to  the  new  partner. 
No  act  of  any  others  can,  of  itself,  make  him  a  partner.  He  must  himself 
give  his  consent,  and  enter  into  the  firm  by  his  own  act.  If  a  transfer  of  a 
partner's  interests  and  rights  were  made  with  an  intent  on  the  part  of  the 
transferrer  that  the  transferee  should  thereby  be  made  a  partner,  he  would  not 
become  one  as  to  the  others  without  their  and  his  acquiescence."  Parsons  on 
Partnership,  4th  ed.,  §  106.  See  Marquand  v.  N.  Y,  Manufacturing  Co.,  17 
Johnson  (N.  Y.),  525,  535. 

So,  in  the  absence  of  express  agreement  to  the  contrary,  the  death  of  a 
partner  works  a  dissolution  of  the  firm,  and  his  representatives  cannot  claim 
a  right  to  be  taken  into  partnership  by  the  survivors.  Griswold  v.  Wadding- 
tony  15  Johnson  (N.  Y.),  57,  82. 

But  where,  as  is  often  the  case,  the  articles  provide  that  the  partnership 
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■hall  not  be  dissolyed  by  the  death  of  a  partner,  bat  that  the  hein  ex  execu- 
tors of  the  deceased  shall  be  entitled  to  admission  in  his  stead,  such  provision 
will  be  given  effect  to  by  the  Courts.  BLodgeUy.  American  National  Bank, 
49  Connecticut,  9 ;  Rand  t.  WrigJU,  141  Indiana,  226 ;  Edwards  v.  Thomas, 
66  Missouri,  468 ;  Wild  y.  Davenport,  48  New  Jersey  Law,  129 ;  Parsons 
on  Partnership,  4th  ed.,  S  106,  note  (a). 

Though  the  representative  of  the  deceased  partner  can  eompel  the  surviv- 
ing partners  to  admit  him  to  the  firm,  he  Himself  has  an  option  as  to  whether 
or  not  he  will  come  in,  and  is  entitled  to  reasonable  time  and  opportunity  for 
investigation  before  making  his  election.  Bates  on  Partnership,  §  249; 
Edgar  v.  Cook,  4  Alabama,  588;  Berry  v.  FoLkes^  60  Mississippi,  576,  612; 
Wild  V.  Davenport,  48  New  Jersey  Law,  129. 

In  Wild  V.  Davenport,  supra,  the  Court  say,  at  page  186 1  '*  A  provision  in 
articles  of  partnership  that  on  the  death  of  a  partner  his  executor  or  personal 
representative,  or  some  other  person,  shall  be  entitled  to  the  place  of  a  de- 
ceased partner  in  the  firm,  with  the  capital  of  the  deceased  in  the  firm  busi- 
ness, or  some  part  of  it,  is  binding  upon  the  surviving  partner  to  admit  the 
executor,  personal  representative,  or  nominee  of  the  deceased  partner,  but 
does  not  bind  the  latter  to  come  in.  They  have  an  option  to  come  in  or  not, 
and  a  reasonable  time  within  which  to  elect." 

If  the  personal  representative  of  a  deceased  partner  in  the  exercise  of  his 
option  elects  to  become  a  partner,  he  becomes  personally  liable  as  such.  Citi- 
zens^ Insurance  Co.  v.  Ligon,  69  Mississippi,  305 ;  Wild  v.  Davenport,  48  New 
Jersey  Law,  129;  Willis  v.  Sharp,  113  New  York,  586,  591. 

But  it  is  a  new  firm,  and  he  is  not  liable  personally  for  a  debt  contracted 
during  the  lifetime  of  the  deceased  partner.  Mattidon  v.  Farnham,  44  Minne- 
sota, 95. 

As  to  the  effect  of  a  power  of  appointment  given  by  the  articles,  the  extent 
of  the  liability  of  the  estate  of  the  deceased  partner,  and  the  personal  liability 
of  his  representative,  see  Parsons  on  Partnership,  4th  ed.  §§  353-856,  and 
notes. 


No.  15.-BLISSET  v.  DANIEL 
(1853.) 

RULE. 

A  POWER  of  expulsion  of  a  partner,  although  expressly 
given  by  the  articles,  is  not  validly  exercised,  if  it  is  shown 
to  have  been  exercised  unfairly  and  without  regard  to  the 
general  interest  of  the  partnership. 
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10  Haro,  493-539 

Partnership.  ^-  Power  of  Expulsion* —  Unfair  Exercise  of  Power. 

Arddeeof  partnenbip  provided,  that  it  shoald  he  lawful  for  the  holders  [4dB] 
of  two  thirds  or  more  of  the  partnership  shares  for  the  time  being  to 
expel  any  partner,  by  giving  him  notice  thereof  under  their  hands  in  the  form 
thereby  presoribed;  and  that  immediately  after  giving  suoh  notice  a  notice  of  the 
dissolution  as  to  the  expelled  partner  should  be  signed  by  the  partners  and  pub- 
lished, with  power  to  any  other  of  the  expelling  partners  to  sign  the  name  of  the 
expelled  partner ;  and  it  was  provided,  that,  if  a  partner  became  bankrupt,  in- 
solvert,  or  was  expelled,  his  interest  should  cease  as  to  profit  and  loss,  as  if  he 
had  died  on  the  day  of  such  bankruptcy,  insolvency,  or  expulsion ;  and  that  the 
amount  of  his  share  should  be  ascertained  and  payment  secured  by  the  same 
arrangement  as  would  have  been  applicable  in  case  of  hiB  decease ;  and  it  was 
also  provided,  that  the  shares  of  retired,  deceased,  bankrupt,  insolvent,  or  ex- 
pelled partners  should  be  disposed  of  in  such  way,  either  to  or  between  some 
or  all  of  the  continuing  partners,  or  by  the  admission  of  a  new  partner  or 
partners,  as  the  holders  of  a  majority  of  shares  should  determine.  The 
articles  provided,  that,  in  the  case  of  making  certain  arrangements,  there  should 
previously  be  a  meeting  of  the  partners  in  committee,  but  did  not  express  that 
any  such  meeting  should  be  necessary  previous  to  the  exercise  of  the  power  to 
expel.  The  article  also  provided  for  the  adjustment  of  the  partner's  accounts 
within  sixty  days  after  the  80th  of  June  in  each  year,  when  an  inventory  of  all 
the  stock,  debts,  &c.,  should  be  made,  with  proper  allowances,  so  as  to  ascertain 
the  partnership  property,  profit  and  loss,  and  the  shares  of  the  respective  part- 
ners, which  shares  were  to  be  carried  to  their  respective  accounts;  and  it  was 
provided,  that  the  share  of  any  partner  who  might  wish  to  retire,  if  his  retire- 
ment were  consented  to  by  the  majority  of  the  others,  was  to  be  taken  by  the 
oontinuing  partners  at  the  amount  at  which  the  same  stood  at  the  time  for  mak- 
ing the  yearly  rest  or  settlement  next  preceding ;  and  that  the  surviving  partners 
were  also  to  take  the  shares  of  a  deceased  partner  at  the  amount  at  which  the 
same  stood  at  such  next  preceding  yearly  rest  or  settlement.  Held,  that  the 
power  of  expulsion  of  a  partner  might  be  exercised  by  two  thirds  of  the  part- 
ners without  any  previous  meeting  of  the  partners  in  committee  npon  the  ques- 
tion, and  without  any  cause  being  assigned  for  such  expulsion ;  but  that  the 
power  must  be  exercised  with  good  faith,  and  not  against  the  truth  and  honour 
of  the  contract. 

(That  such  a  power  must  be  understood  to  exist,  not  for  the  benefit  of  any 
particular  parties  holding  two  thirds  or  more  of  the  shares,  but  for  the  benefit  of 
the  whole  society  or  partnership. 

That  it  could  not  be  exercised  merely  to  enable  the  continuing  partners  to 
appropriate  to  themselves  the  share  of  the  expelled  partner  at  a  fixed  value  less 
than  the  true  value. 

That  the  power  was  not  properly  exercised  at  the  exclasive  instance  of  one 
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partner,  and,  in  consequence  of  his  representation  to  the  other  partners,  made 
withoat  the  knowledge  and  behind  the  back  of  the  partner  who  was  to  be  ex- 
pelled, and  withoat  giving  to  sach  partner  the  opportunity  of  stating  his  case, 
and  of  removing  any  misunderstanding  on  the  part  of  his  copartners. 

The  bill  was  filed  by  Charles  Blisset,  one  of  the  partners  in  a 
firm  carrying  on  the  business  of  melting  and  making  copper,  brass, 
and  mixed  metals,  at  Bristol,  Swansea,  and  elsewhere,  under  the 
name  of  "  John  Freeman  and  Copper  Company,  *  against  Thomas 
Daniel  the  elder,  Thomas  Daniel  the  younger,  William  Cave,  and 
Philip  Vaughan,  the  other  surviving  partners  in  the  same  firm, 
and  the  trustees  of  certain  partnership  property;  and  it  prayed 
that  a  notice  of  expulsion,  signed  by  certain  of  the  defendants, 
whereby  it  was  their  intention  to  expel  the  plaintiff  from  the 
partnership,  might  be  declared  inoperative  and  void,  and  that  the 
partnership  accounts  might  be  taken,  the  partnership  dissolved, 
and  the  assets  ascertained,  realised,  and  distributed  in  the 
[*  494]  usual  way ;  or,  if  the  *  Court  should  hold  that  the  notice 
of  expulsion  determined  the  partnership  as  to  the  plain- 
tiflf's  share,  that  the  plaintiff  might  be  declared,  to  be  entitled  to 
the  real  value  of  his  share,  and  that  the  same  might  be  ascertained 
under  the  direction  of  the  Court;  and  that  the  real  and  leasehold 
property  and  plant  of  the  firm  might  be  sold ;  and  for  an  injunc- 
tion and  receiver  in  the  meantime. 

The  plaintiff  was  the  great-grandson  of  the  John  Freeman  whose 
name  the  company  bore,  and  in  1839  he  succeeded  his  father  as  a 
partner  in  the  concern.  Articles  of  partnership  were  executed  by 
the  firm  in  1844,  which,  with  the  exception  of  the  expulsion  clause 
upon  which  the  question  in  this  suit  turned,  were  substantially 
the  same  as  the  articles  under  which  the  business  of  the  firm  had 
been  previously  carried  on  by  successive  partners  for  upwards  of  a 
century.  The  articles  of  1844  were  executed  by  the  plaintiflf,  the 
defendants  (the  Daniels,  Cave,  and  the  elder  Vaughan),  and  by 
E.  Jenkins  and  G.  Smith,  two  partners,  since  deceased.  The  deed 
recited  that  the  parties  were  the  sole  proprietors  of  the  partner- 
ship property,  and  had  agreed  to  carry  on  the  business  for  four- 
teen years  from  the  30th  of  June  then  preceding,  and  the  parties 
thereby  covenanted  with  each  other,  among  other  things,  as  fol- 
lows :  —  To  carry  on  the  trade  for  fourteen  years,  determinable  as 
thereinafter  mentioned.  The  then  present  capital,  joint-stock, 
debts,  and  assets  of  the  company,   including  the  freehold  and 


B.  C.  VOL.  XIX.]      SECT.  III.  —  RELATIONS   BETWEEN  PARTNERS.         519 
Ho.  15.  — BUiMt  T.  Staial,  10  Hare,  404,  405. 

leasehold  hereditaments,  to  form  part  of  the  capital  to  be  em- 
ployed in  the  trade,  and  to  be  estimated  at  the  value  of  £72,000. 
The  capital  employed  to  be  £112,500,  and  to  be  considered  as 
divided  into  twenty-five  shares  of  £4500  each,  sixteen  of  which 
(equivalent  to  the  value  of  the  capital  or  stock)  being  considered 
as  possessed  by  the  parties,  and  the  remaining  nine  as  being  in 
suspense,  until  allotted  to  any  person  who  should  be  admitted,  or 
to  any  partner  allowed  to  increase  his  shares.  Partners 
holding  two-thirds  of  the  shares  to  *  have  power  to  admit  [*  495] 
new  partners,  or  to  allow  the  existing  partners  to  increase 
their  shares  by  taking  all  or  any  of  the  nine  shares  in  suspense. 
The  partners  to  meet  in  committee  at  such  times  and  places  as  the 
holders  of  a  majority  of  shares  for  the  time  being  should  appoint, 
for  the  purpose  of  inspecting,  resolving,  and  determining  on  the 
conduct  and  management  of  the  affairs  of  the  partnership  as 
therein  mentioned.  The  books  of  account  and  all  other  docu- 
ments to  be  deposited  where  the  holders  of  a  majority  of  shares 
shall  direct,  and  to  be  open  to  the  inspection  of  all  the  parties  and 
their  respective  representativea  The  parties  to  be  true  and  faith- 
ful to  each  other  in  all  transactions  relative  to  the  partnership, 
and  from  time  to  time  to  make  and  give  a  just  and  true  account 
and  disclosure  to,  and  consult  and  advise  with,  each  other  in  and 
about  the  business  and  concerns  thereof  when  and  so  often  as  there 
should  be  occasion.  The  partners  yearly,  upon  or  within  sixty 
days  next  after  the  30th  day  of  June,  to  meet  together  in  the 
counting-house  of  the  partnership,  and  then  and  there  state,  settle, 
and  finally  adjust  all  the  accounts  of  the  partnership,  and  make  a 
rest  or  settlement  therein  up  to  the  said  30th  day  of  June;  to 
which  end  the  said  parties  shall  and  will  make  an  inventory, 
estimate,  and  valuation  of  all  their  joint  stock  in  trade,  goods, 
wares,  merchandises,  utensils,  and  implements  of  trade,  moneys, 
securities  for  money,  and  other  effects,  and  shall  and  will  make  an 
inventory  of  all  the  debts  and  sums  of  money  which  shall  be  then 
due  and  owing  to  the  partnership,  making,  out  of  the  amounts  of 
such  inventories,  estimates,  and  valuations,  all  proper  deductions 
and  all  due  and  reasonable  allowances  for  loss  by  decay  or  deterio- 
ration of  goods,  and  for  debts  which  shall  be  bad,  desperate,  or 
doubtful.  And,  likewise,  make  an  inventory  of  all  such  debts, 
duties,  and  sums  of  money  as  shall  be  then  due  and  owing  by  or 
from  the  partnership,  and  shall  and  will  bring  the  same  accounts 
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to  a  balance,  so  as  to  ascertain  the  capital  joint-stock  of 
[♦  496]  the  partnership,  and  the  net  and  clear  gains  •  and  profits 
which  shall  have  been  made  thereby,  or  the  net  and  clear 
losses  that  may  have  been  incurred  therein.  And  also  the  several 
and  respective  shares  of  the  said  parties  of  and  in  the  said  capital, 
joint-stock,  and  gains  and  profits  or  losses  respectively ;  and  shall 
and  will  thereupon  carry  such  shares  to  the  debit  or  credit  sides 
(as  the  case  shall  be)  of  the  respective  private  or  separate  accounts 
of  the  said  parties  with  the  partnership,  which  said  private  or  sep- 
arate account  shall  also  be  brought  to  a  balance ;  so  that  the  true 
state  and  condition  of  the  partnership  or  joint  trade,  and  the  re- 
spective shares  and  interests  of  the  said  parties  therein  may  clearly 
and  plainly  appear.  And  that,  when  such  rest  or  settlement  shall 
be  so  made  as  aforesaid,  the  same  shall  be  signed  and  subscribed 
by  the  said  parties  respectively,  in  testimony  of  their  having 
approved  of  and  allowed  the  same;  after  which  no  such  rest  or 
settlement  shall  be  opened  or  controverted  unless  some  error  shall 
plainly  and  manifestly  appear  upon  the  face  of  the  same  to  the 
amount  of  £1000  or  upwards,  and  shall  be  detected  within  six 
calendar  months  next  after  such  rest  or  settlement  shall  have  been 
so  signed  or  subscribed,  and  then  only  for  the  correction  of  such 
error.  And  in  case  either  of  the  said  parties  shall  neglect  or 
refuse  to  sign  and  subscribe  such  rest  or  settlement  by  the  space 
of  three  calendar  months  next  after  the  same  shall  be  so  made, 
without  stating  his  objection  thereto  in  writing,  and  delivering 
the  same  unto  the  other  parties  or  one  of  them,  and  leaving  the 
same  at  the  counting-house  of  the  partnership  for  them  or  him,  so 
and  in  such  manner  as  that  such  objections  may  be  examined  and 
the  validity  thereof  ascertained,  every  such  rest  or  settlement  shall 
be  taken  and  considered  as  binding  and  conclusive  upon  the  party 
or  parties  so  neglecting  or  refusing,  and  all  the  other  parties  and 
their  respective  executors  and  administrators  in  like  manner,  as  if 
the  same  had  been  signed  and  subscribed  as  aforesaid.  Any  part- 
ner to  be  allowed  to  retire  with  the  consent  of  so  many  of 
[*  497]  the  other  partners  as  shall  *  hold  a  majority  of  the  shares 
in  the  partnership,  and  all  the  continuing  partners  to  take 
to  his  share  in  the  stock,  trade,  moneys,  debts,  and  effects  of  the 
partnership,  and  pay  him  the  amount  thereof  as  the  same  stood  at 
the  time  for  making  the  yearly  rest  or  settlement  next  preceding 
such  retirement,  with  interest  at  £4  per  cent  per  annum  from  that 
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time  to  the  time  of  payment,  together  with  all  subsequent  ad- 
vances which  the  retiring  partner  might  have  made  and  like  in- 
terest thereon,  and  deducting  any  subsequent  payments  which 
might  have  been  made  to  him ;  the  payments  to  be  made  by  instal- 
ments, and  mutual  releases  to  be  executed  as  therein  mentioned. 
If  any  partner  should  die,  the  survivors  to  take  to  the  whole  of 
the  stock  in  trade,  moneys,  debts,  and  effects,  and  at  the  end  of 
twelve  months  from  the  death  pay  to  his  executors,  &c. ,  his  share 
of  the  capital  joint  stock  as  the  same  stood  at  the  time  for  mak- 
ing the  said  yearly  rest  or  settlement  next  preceding  such  decease, 
with  like  interest  from  such  last-mentioned  time  to  the  time  of 
payment,  with  any  subsequent  advances  and  interest,  making  de- 
ductions in  respect  of  subsequent  payments,  and  with  mutual 
releases.  *  That  it  shall  be  lawful  for  the  holders  of  two-thirds 
or  more  of  the  shares  for  the  time  being  from  time  to  time  to 
expel  any  partner,  by  giving  to  or  leaving  for  him  at  his  then  or 
last  place  of  abode  in  England  or  Wales  a  notice  in  writing  under 
their  hands  of  such  expulsion,  which,  in  such  event,  shall  operate 
from  and  at  the  time  of  the  giving  or  leaving  such  notice,  and 
shall  be  in  the  following  form,  namely,  'We  do  hereby  give  you 
notice  that  you  are  expelled  from  the  partnership  carried  on  imder 
the  firm  of  John  Freeman  and  Copper  Company.  Witness  our 
hands  this  —  day  of  — ,  in  the  year  of  our  Lord,  18 — . '  That, 
immediately  after  the  giving  or  leaving  of  any  such  notice,  a 
notice  of  the  dissolution  of  the  said  partnership,  so  far  as  relates 
to  the  expelled  partner,  shall  be  inserted  in  the  London  Gazette 
and  such  provincial  newspapers  as  two-thirds  in  number 
of  the  continuing  partners  *  shall  think  fit ;  which  notice  [*  498] 
shall  be  in  the  following  form :  —  'Notice  is  hereby  given, 
that  the  partnership  carried  on  under  the  firm  of  John  Freeman 
and  Copper  Company  was  dissolved  on  the  —  day  of  — ,  so  far  as 

concerns  the  share  and  interest  of  the  undersigned therein  ;* 

and  which  last-mentioned  notice  shall  be  signed  by  all  the  part- 
ners by  whom  the  first-mentioned  notice  shall  be  signed,  or  the 
survivors  of  them,  any  one  of  whom  shall  have  power  to  sign  the 
name  of  the  expelled  partner,  and  also  the  names  of  every  one  of 
the  partners  who  should  not  sign  the  first-mentioned  notica  That 
in  case  any  or  either  of  the  said  partners  shall  become  bankrupt 
or  take  the  benefit  of  any  Act  or  Acts  passed  or  to  be  passed  for 
the  relief  of  insolvent  debtors  during  the  said  partnership,  or  shall 
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be  expelled  therefrom,  the  interest  or  share  of  such  bankrupt,  in- 
solvent, or  expelled  partner  shall  cease  as  to  profit  and  loss,  in  the 
same  manner  as  if  he  had  neither  become  bankrupt,  insolvent,  nor 
been  expelled,  but  had  died  on  the  day  whereon  he  shall  be  de- 
clared bankrupt,  apply  for  his  discharge,  or  be  expelled ;  and  that 
the  same  arrangements  shall  be  adopted  for  ascertaining  the  amount 
of  his  share,  and  for  securing  payment  thereof,  with  interest  or 
otherwise,  as  would  have  been  applicable  to  the  event  of  his  de- 
cease. That  the  retirement,  death,  bankruptcy,  insolvency,  or 
expulsion  of  any  one  or  more  of  the  partners  shall  not  occasion  a 
dissolution  of  the  partnership  as  to  the  others  of  the  partners. 
That  the  shares  of  retired,  deceased,  bankrupt,  insolvent,  or  ex- 
pelled partners  shall  be  disposed  of  in  such  way,  either  to  or  be- 
tween some  or  all  the  continuing  partners,  or  by  the  admission  of 
a  new  partner  or  partners,  as  the  holders  of  a  majority  of  the 
shares  which  shall  belong  to  the  partners  present  at  any  such 
meeting  as  aforesaid  may  determine;  one  calendar  month's  notice 
in  writing,  signed  by  one  or  more  of  the  continuing  partners,  hav- 
ing previously  been  delivered  to  or  left  for  at  the  then 
[*  499]  or  last  place  of  abode  in  England  or  Wales  *  of  each  of 
the  other  partners,  signifying  his  desire  that  such  shares 
shall  be  disposed  of ;  and  until  they  are  so  disposed  of  they  shall 
continue  at  the  joint  risk  of  profit  and  loss  of  all  the  continuing 
partners,  in  proportion  to  the  interest  they  shall  respectively  hold 
in  the  concern,  who  shall,  if  so  directed,  by  an  entry  in  the  com- 
mittee book,  forthwith  bring  into  the  said  concern  the  full  amount 
of  the  capital  which  shall  thus  be  rendered  deficient  in  the  propor- 
tions in  which  they  are  respectively  interested,  and  shall  respect- 
ively be  charged  in  their  respective  accounts  current  with  interest 
on  the  amounts  which  should  respectively  be  brought  in,  until  the 
same  are  paid.  *  The  holders  of  three  fourth  parts  of  all  the  shares 
in  the  concern  jnay,  by  a  resolution  to  that  effect,  to  be  entered  in 
the  committee  book  at  any  committee  meeting,  dissolve  the  part- 
nership at  such  time  or  times  as  shall  be  expressed  in  such  reso- 
lution, one  month's  notice  having  been  given  of  the  intention  to 
propose  such  resolution.  Upon  the  dissolution  of  the  partnership, 
either  by  the  means  last  aforesaid  or  by  effluxion  of  time,  the  par- 
ties to  meet  in  the  counting-house,  and  there  state  and,  so  far  as 
the  nature  and  circumstances  of  the  case  will  then  admit,  settle 
and  adjust  all  the  accounts  of  the  partnership ;  to  which  end  they 
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shall  make  an  inventory,  estimate,  and  valuation  of  all  their 
buildings,  works,  estates,  and  other  joint  stock  in  trade,  goods, 
wares,  merchandises,  utensils  and  implements  of  trade,  moneys, 
securities  for  money,  and  other  effects,  and  an  inventory  of  all  the 
debts  and  sums  of  money  then  due  and  owing  to  the  partnership, 
and  also  an  inventory  of  all  debts,  duties,  sums  of  money  then  due 
and  owing  by  or  from  the  partnership,  and  shall  bring  the  same 
accounts  to  a  balance;  and  shall  then  sell  and  dispose,  collect, 
and  get  in  the  works,  stock  in  trade,  debts,  and  effects  of  the  part- 
nership with  all  practicable  expedition,  and  satisfy  all  such  debts 
then  due  and  owing  by  the  partnership,  and  the  costs,  charges, 
and  expenses  of  the  said  parties  and  sales ;  and  as  to  the 
residue  of  such  moneys,  as  often  as  the  same  *  shall  amount  [*  500] 
to  the  sum  of  £2500  or  upwards,  divide  and  pay  the  same 
residue  unto  or  between  or  amongst  themselves  in  proportion  to 
their  several  rights,  shares,  and  interests  in  the  said  capital  and 
joint-stock,  and  the  clear  gains  and  profits  thereof,  making  all  due 
allowances,  until  the  whole  of  such  residue  shall  be  exhausted. 

The  deed  concluded  with  an  arbitration  clause  in  case  of  differ- 
ences, nearly  in  the  ordinary  form. 

Some  increase  had  been  made  in  the  shares  of  the  partners  by 
the  appropriation  of  part  of  the  suspense  shares  before  1848. 
After  the  rest  or  settlement  in  1848,  K  Jenkins  and  G.  Smith 
died,  and  the  amount  of  their  shares  was  accounted  for  and  paid  to 
their  respective  representatives  according  to  the  provisions  in  the 
articles.  Philip  Yaughan,  one  of  the  partners,  was  the  manager, 
at  a  salary  of  £800  a  year,  and  an  annual  donation  of  £250. 
Philip  Henry  Vaughan,  his  son,  who  was  employed  as  clerk  of  the 
firm,  came  of  age,  and  was  admitted  to  one  share  in  1850,  at  the 
price  of  £4500.  After  the  time  of  the  rest  or  settlement  in  1850, 
some  circumstances  occurred,  which,  so  far  as  they  are  material, 
are  stated  and  commented  upon  in  the  judgment  On  the  29th  of 
August,  1850,  the  plaintiff  attended  a  meeting  of  the  partners,  and 
signed  the  accounts  and  documents,  which  had  been  made  up  to 
the  30th  of  June  preceding,  according  to  the  direction  in  the 
articles;  and  on  the  evening  of  the  same  day  he  received  a 
notice,  signed  by  Thomas  Daniel  the  elder,  W.  Cave,  Philip 
Vaughan,  and  Philip  Henry  Vaughan,  in  the  form  prescribed  by 
the  articles,  signifying  that  he  was  expelled  from  the  partner- 
ship, together  with  a  letter  from  the  solicitors  of  the  other  part- 
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ners,  requesting  him  to  sign  a  notice  of  dissolution  in 
[*501]  the  form  also  thereby  prescribed  *  Thomas  Daniel  the 
younger  was  at  this  time  absent  from  Bristol.  The  plain- 
tiff refused  to  sign  this  notice,  but  the  signature  of  the  plaintiff 
was  added  by  the  other  parties,  and  the  notice  was  so  published 
in  the  provincial  papers.  The  accounts  made  up  to  the  30th  of 
June,  1850,  stated  the  three  shares  of  the  plaintiff  at  £4500  each, 
amounting  to  £13,500  as  expressed  in  the  partnership  deed,  and 
stated  the  balance  due  to  the  plaintiff  on  the  profit  account  to  be 
£5095  48,  3d.  For  these  sums,  amounting  to  £18,595  4f.  3c2., 
together  with  interest,  the  other  partners  made  and  tendered  to 
the  plaintiff  their  promissory  note,  together  with  a  release,  re- 
quiring the  plaintiff  also  to  execute  a  release,  as  expressed  in  the 
articles. 

The  plaintiff  insisted  that  the  other  partners  were  not  entitled 
to  exercise  the  power  of  expulsion  contained  in  the  articles  in  the 
manner  they  had  thus  attempted  to  use  it ;  and  he  insisted  more- 
over, that,  even  if  they  could  expel  him  from  the  partnership, 
they  were  not  entitled  to  take  his  shares  except  upon  a  sale  of  the 
partnership  property  or  upon  a  true  valuation ;  and  he  alleged  that 
the  sums  of  £13,500  and  £5095  4s.  3d,  did  not  in  truth  represent 
the  real  amount  of  his  share  and  interest;  for  that  the  yearly 
accounts  made  up  to  the  30th  of  June,  1850,  were  in  great  part 
only  approximated  and  conjectural  estimates,  designedly  kept  far 
within  the  real  truth,  for  the  purpose  only  of  showing  what 
amount  of  profits  could  with  absolute  safety  be  considered  as  real- 
ised and  be  divided.  The  plaintiff,  therefore,  filed  his  bill  to  be 
reinstated  in  his  rights  as  a  partner,  or  to  recover  the  full  value 
of  his  share.  The  bill  also  impeached  the  act  of  expulsion  on 
other  grounds,  both  of  form  and  substance,  which  it  is  not  neces- 
sary to  mention,  as  nothing  ultimately  turned  upon  them. 
[*  502]  *  The  Solicitor-General,  Mr.  Eolt,  Mr.  W.  M.  James, 
and  Mr.  Selwyn,  for  the  plaintiff,  argued  that  his  expul- 
sion had  not  been  determined  upon  in  a  committee  of  the  part- 
ners, or  with  due  or  any  proper  deliberation;  that  it  had  been 
determined  upon  secretly,  and  without  giving  the  plaintiff  any 
opportunity  of  discussion  or  remonstrance ;  that  no  cause  for  the 
expulsion  either  existed  or  was  even  assigned ;  that  the  defendants 
or  some  of  them,  having  entertained  an  intention  of  forthwith 
exercising  the  power  of  expulsion,  by  concealing  that  intention 
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in  effect  inveigled  the  plaintiff  into  adopting  and  signing  the 
estimates  and  accounts  of  the  partnership  property  up  to  the  30th 
of  June,  1850,  which  accounts  represented  the  property  of  the 
partnership  and  the  share  of  the  plaintiff  therein  far  under  their 
true  amount ;  that  the  accounts  were  in  fact  signed  by  the  plain- 
tiff and  by  the  defendants  with  an  entirely  different  object  and 
meaning,  — by  the  plaintiff,  on  the  supposition  that  his  interest 
was  a  continuing  interest,  and  without  any  reason  to  suspect  that 
he  was  about  to  be  removed  from  his  position  as  a  partner;  and 
by  the  defendants,  with  the  intention  of  immediately  expelling 
him;  and  that,  under  such  circumstances,  the  plaintiff  ought  to 
be  restored  to  his  rights  as  a  partner;  or  if,  on  the  other  hand,  the 
notice  was  sufficient  to  expel  him,  that  the  partnership  property 
should  be  sold  and  the  amount  of  the  plaintiff's  share  ascertained 
as  upon  an  ordinary  dissolution. 

Sir  Fitzroy  £elly,  Mr.  Malins,  and  Mr.  Osborne,  for  the 
defendants,  relied  upon  the  expressed  intention  of  the  articles, 
and  on  their  literal  interpretation.  They  insisted  on  the  fact, 
that  the  course  of  the  partnership  had  always  been  to  pay  for  the 
shares  of  the  deceased  and  retiring  partners  according  to  the 
annual  account  and  settlement  of  the  30th  of  June  preceding 
the  death  or  retirement;  and  argued,  that  the  whole  spirit  and 
intention  of  the  articles  was  to  preserve  the  partnership 
property  from  a  forced  sale,  and  to  *  keep  the  partnership  [•  503] 
in  existence,  notwithstanding  it  might  cease  or  be  dis- 
solved as  to  individual  partners.  They  contended,  that  it  was  not 
necessary  thefe  should  be  any  consultation  by  all  the  members  of 
the  partnership  previous  to  the  expulsion  of  a  partner,  as  the 
absolute  power  to  expel  was  given  to  the  two  thirds,  without  the 
concurrence  of  the  other  third. 

Vioe-Chancellor  (Sir  W.  Page  Wood)  :  — 

There  are  three  general  heads,  under  which  the  questions  in 
this  cause  may  be  mainly  ranged ;  and  these  are.  First,  whether 
the  power  of  expulsion  which  is  contained  in  the  articles  of  part- 
nership in  this  case  can  be  exercised,  without  any  cause  assigned, 
by  two  thirds  of  the  partners,  and  by  their  signing  a  note  expres- 
sive of  their  intention  to  effect  the  dissolution,  in  the  form  pre- 
scribed by  the  articles,  without  any  previous  meeting  in  committee 
with  each  othez:    Secondly,  how  the  share  of  the  expelled  partner 
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is,  in  that  case,  to  be  valued  according  to  the  terms  of  the  deed« 
and  whether  any  means  of  so  valuing  it  existed  at  the  date  of  the 
notice  of  dissolution,  which  was  given  on  the  29th  of  August, 
1850.  Thirdly,  whether  the  power  which  has  been  in  this  case 
exercised  has  been  so  exercised  as  that  the  Court  can  give  effect  to 
it,  even  assuming  the  valuation  which  was  to  be  made  could  be 
made  according  to  the  terms  of  the  deed. 

On  the  first  point  I  have  come  to  the  conclusion  that  the  view 
taken  by  the  defendants  is  correct  On  the  other  two  points  I 
think  the  case  is  with  the  plaintiff.  I  have  not,  therefore,  con- 
sidered a  fourth  point  which  has  been  raised,  which  was  a  subor- 
dinate point,  especially  after  the  conclusion  I  have  come  to  on  the 
consideration  of  the  whole  case,  namely,  the  question  whether 

there  was  or  not,  in  fact,  a  notice  signed  by  two  thirds 
[*  504]   of  the  partners  under  the  circumstances  *  of  this  case,  and 

considering  the  peculiar  manner  in  which  Philip  Henry 
Yaughan's  share  was  circumstanced.  I  have  not  gone  into  that 
in  any  detail ;  but  I  think  it  is  quite  enough  to  say,  that,  if  the 
case  had  rested  upon  that,  I  could  not  have  come  to  the  conclusion, 
that  I  ought  to  have  decided  in  favour  of  the  plaintiff  upon  the 
objection  raised  upon  that  point 

Now,  with  regard  to  these  main  points  which  arise  in  the  con- 
sideration of  the  case:  —  First,  as  I  have  said,  the  question  is, 
whether  there  is  an  absolute  power  of  expulsion  to  be  exercised  by 
two  thirds  of  the  partners  giving  a  notice  in  the  form  stated  in 
the  deed,  and  without  any  previous  consultation  or  meeting  in 
committee.  I  think  it  is  impossible,  looking  at  the  clear  words 
of  the  deed,  to  say,  although  the  word  "  expel"  is  used,  that  it 
was  necessary  for  the  parties,  especially  looking  at  the  form  of 
the  notice  which  was  provided,  to  assign  any  ground  for  the  ex- 
pulsion, or  for  their  intention  to  put  an  end  to  the  partnership  as 
between  themselves  and  their  copartner.  I  consider  that  it  is  in 
their  power  to  do  it  of  their  own  sole  authority ;  and  that  it  was 
not  necessary  that  there  should  be  any  previous  meeting  of  the 
committee,  appointed  by  one  of  the  clauses  of  this  deed  for  the 
settlement  of  the  affairs  of  the  partnership.  Many  clauses  have 
been  called  to  my  attention,  expressly  directing  that  in  certain 
cases  those  meetings  of  the  committee  shall  take  place,  and,  there 
being  no  such  clause  expressed  in  this  particular  part  of  the 
articles,  I  must  conclude  that  it  was  not  intended  that  in  this 
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case  aoy  such  consultation  or  meeting  of  the  committee  should 
be  held.  I  find  it  is  expressed  with  reference  to  a  retiring  part- 
ner ;  it  is  expressed  with  reference  to  the  salary  of  the  managing 
partner;  it  is  expressed  with  reference  to  the  dissolution  of  the 
partnership,  as  to  the  concurrence  of  the  three  fourths  of  the 
parties  present  In  all  those  cases  there  must  be  a  previous 
meeting  of  the  committee  held;  but,  in  this  particular 
*  case,  with  reference  to  the  expulsion  of  a  partner,  there  [*  505] 
is  no  such  clause.  I  hold  that  the  defendants  are  correct 
in  their  contention,  and  that  it  was  not  necessary  that  they  should 
hold  the  previous  meeting,  or  that  they  should  express  or  estab- 
lish any  definite  cause  for  inducing  them  to  give  the  notice  in 
question. 

Now,  the  other  two  questions  are  questions  which  require  con- 
siderably more  investigation ;  and  the  first  thing  that  one  has  to 
regard  with  respect  to  that  is,  in  what  mode,  looking  to  the  whole 
of  this  instrument,  was  it  intended,  in  case  a  partner  should  be 
expelled,  that  his  interest  should  be  acquired  by  the  remaining 
partners.  Now,  I  need  not  say  that  the  construction  of  the  deed 
in  this  respect  must  be  a  construction  of  the  strictest  character. 
I  think  Mr.  Ward,  the  defendant's  solicitor,  has  not  at  all  im- 
properly expressed,  in  his  letter,  the  view  that  any  Court  of 
Equity  would  be  disposed  to  take  of  any  power  of  this  very  strin- 
gent character,  when  he  said,  in  his  letter  of  the  6th  of  January, 
1850,  to  Mr.  Daniel,  junior,  that  everything  will  be  construed  in 
a  Court  of  Equity  strictly  against  the  partners  exercising  the  power 
of  expulsion.  I  think  Mr.  Ward  took  a  very  correct  view  of  what 
must,  necessarily,  be  the  course  of  this  Court  in  construing  such  a 
power ;  and  it  is,  therefore,  taking  a  very  strict  view  of  the  right 
of  the  parties  as  against  the  parties  exercising  the  power  of  expul- 
sion, that  I  am  to  address  my  mind  to  the  precise  stipulations 
contained  in  the  articles  themselves. 

The  power  is  one  of  the  most  strict  character,  being,  as  I  said 
before,  one  which  requires  no  cause  whatever  to  be  expressed,  or 
assigned,  or  entertained  by  the  parties  exercising  it ;  and,  when  I 
come  to  the  other  branch  of  this  case,  I  shall  proceed  to  state, 
that,  in  my  opinion,  it  has  been  exercised  in  that  manner  in  this 
case,  and  without  any  cause  whatever  other  than  the  will  of 
the  parties, —  that  it  is  exercised  simply  on  the  strict 
right  reserved  to  the  parties  of  *  determining  the  part-  [*606] 
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nership.  Kow,  that  being  so,  observe  for  a  moment  the  conclu- 
sions which  result  from  a  notice  of  this  description.  The  part- 
ners who  give  the  notice,  being  two  thirds  in  number,  by  that 
means  acquire  at  once  a  right  of  purchasing  for  themselves  (the 
partnership)  the  share  of  the  retiring  partner,  at  the  price  which 
is  to  be  fixed  by  the  stipulations  in  the  deed.  Further  than  that, 
the  majority  of  the  partners  in  a  meeting,  —  and  two  thirds  would, 
of  course,  be  this  majority,  especially  after  the  expulsion  of  the 
other  partner,  —  the  two  thirds  may  decide  how  those  shares  are 
to  be  appropriated.  The  expelling  partners  have  the  power,  there- 
fore, of  appropriating  to  themselves,  if  they  think  proper,  at  the 
price  to  be  fixed  according  to  the  provisions  of  the  deed,  the  share 
of  the  partner  whom  they  have  so  expelled ;  neither  is  there  any 
limitation  of  the  time  or  period  at  which  this  notice  is  to  be 
given.  It  would  be  pretty  certain  not  to  be  given  at  any  time 
when  the  trade  was  depressed.  It  may  be  given  at  a  time  of  the 
greatest  prosperity.  It  may  be  given  in  the  very  last  year  of  the 
partnership,  when  the  whole  partnership  is  about  to  be  wound  up 
and  realised,  in  case  the  partners  should  consider  it  expedient  so 
to  do.  Looking  at  the  circumstance  that  these  parties  put  them- 
selves in  the  position  of  purchasers  of  the  share  at  the  price  stipu- 
lated in  the  articles,  it  is  quite  clear,  that,  for  the  protection  of 
the  expelled  partner,  those  articles  should  be  construed  in  the 
strictest  possible  manner,  and  there  should  be  a  mode  of  valuing 
the  share  at  the  time  of  his  expulsion  which  should  be  entirely 
consistent  with  the  stipulations  he  has  entered  into.  It  has  been 
said,  on  the  part  of  the  defendants,  that  you  must  take  him  to  be 
in  a  position  exactly  similar  to  that  of  a  deceased  partner,  a  bank- 
rupt partner,  or  a  retiring  partner.  It  may,  perhaps,  be  so,  but 
the  only  result  would  be,  that,  in  that  case  equally,  all  those 
other  parts  of  the  articles  would  have  to  be  construed  strictly.  It 
would  not  be,  that  you  should  give  a  more  lenient  interpretation, 
if  I  may  so  express  it,  with  reference  to  the  share  of  an  expelled 

partner. 
[*  507]       *  Now,  the  provisions  of  the  deed  are  somewhat  singular 

with  reference  to  this  particular  event  that  has  happened. 
I  quite  agree  with  the  remark,  that  the  deed  has  been  prepared 
with  a  great  anxiety  to  achieve  this  object.  The  partnership  hav- 
ing been  one  of  more  than  100  years'  duration  at  the  present  time, 
and  of  nearly,  if  not  quite,  that  time  when  the  articles  were  pre- 
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pared  in  1844, 1  conceive  the  object  of  the  partners  to  be  expressed 
thus :  —  "  We  do  not  wish  to  subject  this  concern,  which  has  been 
so  long  carried  on  with  profit  to  all  engaged  in  it,  to  the  various 
vicissitudes  which  occur  by  the  death  or  bankruptcy  of  partners ; 
we  wish  to  be  in  such  a  position  as  not  to  have  our  concern  broken 
up  by  any  of  those  events  taking  place,  but  to  make  provisions  in 
the  deed  by  which,  instead  of  the  right  being  that  which  the  law 
would  otherwise  confer  upon  the  executors  of  deceased  partners  or 
the  assignees  of  bankrupt  partners,  of  having  the  value  of  the 
share  ascertained  in  the  only  mode  in  which  it  could  then  be 
ascertained,  by  a  sale,  we  will  take  care  to  make  stipulations  to 
prevent  the  breaking  up  of  the  partnership  in  any  of  those  events, 
by  ascertaining  beforehand  the  exact  value  of  the  share  that  is  to 
be  paid  to  the  executors  of  the  deceased  partner  or  assignees  of  the 
bankrupt  partner,  or  others  who  may  represent  other  removed  part- 
ners»  and  so,  in  either  event,  handing  over  the  amount  of  their 
several  shares,  enabling  the  continuing  partners  to  continue  the 
business  without  being  disturbed  by  a  forced  sale  of  the  general 
property  of  the  partnership."  That  was,  no  doubt,  the  scheme 
and  intent  of  this  deed ;  but  the  mode  in  which  they  have  pro- 
vided for  it,  I  think,  has  not  been  so  felicitous  as  Sir  Fitzboy 
Eellt  seemed  to  suppose.  In  the  first  place,  he  suggested  that 
this  very  introduction  of  the  clause  enabling  two  thirds  to  expel 
the  remaining  partner,  was  of  itself  an  addition  of  importance :  as 
providing  for  a  case  in  which,  from  incompatibility  of  temper  and 
character,  independently  of  the  usual  provisions  which  are  often 
contained  in  these  deeds,  of  bankruptcy,  insolvency,  or 
misconduct,  *  there  should  be  the  means  at  once  of  deter-  [*  508] 
mining  that  partnership,  with  respect  to  a  partner  as  to 
whom  it  should  be  found  —  as  has  been  said  in  this  argument  — 
impossible  to  carry  on  the  business.  Whether  or  not  that  was  a 
prudent  course,  I  think,  may  be  extremely  doubtful,  with  regard 
to  any  deed  of  this  description.  Unquestionably,  in  the  mode  in 
which  it  has  been  here  exercised,  and  the  result  which  has  fol- 
lowed from  such  exercise  of  it,  I  think  it  will  be  found  to  have 
been  a  very  disastrous  clause  that  has  been  so  introduced.  The 
partnership  had  gone  on  very  well  for  eighty  years  without  any 
such  clause,  down  to  the  year  1823.  It  had  gone  on  without  any 
exercise  of  the  power  extremely  well,  down  to  1850,  being,  as  I 
have  said,  upwards  of  100  years ;  and  I  am  bound  to  hold,  upon 
VOL.  XIX.— 84 
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the  whole  of  this  case,  that  the  clause,  as  it  has  now  been  acted 
upon,  has  not  been  used  in  a  manner  which  can  in  any  way  prove 
that  its  insertion  has  been  beneficial  to  the  partnership.  [After 
considering  at  some  length  the  particular  provisions  of  the  ar- 
ticles, and  showing  that  the  parties  had  adopted  a  mode  of  val- 
uation   different    from    that   contemplated    by  the    articles,   he 

continued :  — ] 
[519]  Being  of  opinion,  as  I  am,  that  no  valuation  in  truth 
has  ever  been  made  which  would  fit  the  case  of  an  ex- 
pelled partner,  I  am  next  to  consider  what  the  effect  of  that  is  on 
giving  a  notice  of  this  description.  I  apprehend,  if  there  is  no 
mode  of  valuing  the  share,  and  there  appears  to  me  clearly  to  be 
no  mode  except  that  pointed  out  by  the  deed  —  which  is  now  im- 
possible—  tlien,  even  for  the  sake  of  the  defendants  themselves 
who  gave  the  notice,  I  am  bound  to  hold  that  the  power  cannot  be 
exercised,  — to  say  nothing  of  the  party  who  is  expelled;  because, 
as  Sir  Fitzroy  Kelly  has  well  observed,  the  whole  scheme,  and 
frame,  and  object  of  the  articles  was,  not  to  break  up  the  partner- 
ship, —  not  to  have  a  forced  sale  and  valuation ;  and  if  you  can 
only  expel  a  partner  by  bringing  his  share  to  that  forced  sale  and 
valuation,  the  consequence  would  be,  not  that  he  is  to  be  expelled, 
but  that  the  power  of  expelling  him  cannot  be  carried  into  effect 

There  is  a  case  before  Lord  Eldon  of  Jackson  v.  Sedgwick,  1 
Swanst  460  (18  R  R  109),  where  what  had  happened  was  this: 
the  partnership  articles  had  provided  that  the  parties  would  be 
partners  in  the  trade  of  ship-agents,  ship-brokers,  and  insurance- 
brokers.  They  respectively  further  agreed,  that  they  would  be 
copartners  in  any  other  business  they  should  agree  upon,  and 

the  whole  was  comprised  in  one  term  of  seven  years. 
[*  520]  *  Then  there  was  a  clause  for  taking  accounts,  very  similar 

to  that  in  this  deed;  and  that,  upon  the  death  of  any 
partner,  the  executors  should  be  paid  according  to  those  accounts, 
and  bonds  should  be  given.  What  happened  was  this :  no  account 
had  been  kept  in  the  form  provided  by  the  deed ;  and  there  was  a 
further  circumstance,  that  they  had,  but  in  strict  accordance  with 
the  provisions  of  the  deed,  entered  into  another  business,  namely, 
one  of  mercantile  engagements  as  shippers  of  goods,  and  not  merely 
as  being  ship-agents  and  brokers.  Then,  on  the  death  of  a  part- 
ner, a  bond  was  executed  by  the  surviving  partners,  reciting  that 
no  account  had  been  kept,  but  that  they  had  agreed  the  accounts 
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should  be  settled  at  a  given  sum,  and  they  gave  their  bond  for  the 
payment  of  that  sum,  as  the  share  stood,  to  the  executors  of  the 
deceased  partner.  It  turned  out,  that,  after  they  had  given  this 
bond,  disasters  happened  in  their  speculations  in  business;  and 
they  filed  a  bill  to  be  relieved  from  that  bond,  and  were  relieved. 
Now,  what  Lord  Eldon  says  is  this :  "  The  articles  of  partner- 
ship seem  to  refer  only  to  the  trade  of  ship-agents  and  brokers, 
and  it  is  difficult  to  apply  them  to  trade  of  another  description. 
The  question  will  be,  whether  the  proceeding  de  anno  in  annum 
without  settling  the  accounts,  and  the  engaging  in  business  not 
contemplated  by  the  articles,  are  not  evidence  of  the  intention  of 
the  parties  to  waive  the  agreement  ?  Partnership  accounts  may  be 
taken  in  various  ways ;  the  distinction  is,  that,  in  the  absence  of 
a  special  agreement,  the  accounts  must  be  taken  in  the  usual  way ; 
but  where  a  special  agreement  has  been  made,  it  must  be  abided 
by,  provided  that  the  parties  have  acted  on  it;  if  not,  I  always 
understood  that  the  articles  are  read  in  this  Court  as  not  contain- 
ing the  clauses  on  which  the  parties  have  not  acted. "  (1  Swanst 
469.)  Of  course,  if  this  clause  of  valuation  be  considered  out  of 
the  deed,  why  then  the  power  of  expulsion  must  neces- 
sarily *  be  removed  with  it  "  There  would  be  no  diffi-  [*  521] 
culty  in  applying  the  articles  to  the  particular  business 
with  reference  to  which  they  were  framed ;  but  if  the  parties  en- 
gaged in  business  in  which  their  application  would  work  injus- 
tice, as  in  importation  or  exportation  where  the  returns  could  not 
be  ascertained  at  the  period  limited,  —  then,  I  say,  that  these 
articles,  though  they  contain  a  general  reference  to  other  business, 
are  not  such  as  would  have  been  prepared  with  relation  to  that 
specific  business ;  and  that  engaging  in  that  business  affords  a  rea- 
son for  not  performing  the  stipulations.  Considering  the  difficulty 
of  now  making  up  the  account,  after  an  interval  of  four  or  five 
years,  I  cannot,  at  present,  think  the  executors  of  the  deceased 
partner  entitled  to  insist  on  the  articles.  I  will  read  them; 
but,  unless  I  intimate  a  change  of  opinion,  the  motion  must  be 
granted.  *  (1  Swanst  470. )  I  apprehend  that  that  case  has,  in 
this  respect,  a  considerable  bearing  on  the  case  before  me ;  that, 
if  you  find  this  clause  not  acted  upon,  and  therefore  in  a  state  in 
which  it  must  be  considered  as  removed  from  the  deed,  then,  in- 
asmuch as  the  clause  of  expulsion  must  be  followed  by  the  conse- 
quence of  the  partner  being  paid  according  to  this  valuation,  it  is 
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impossible  to  hold  that  the  power  of  expulsion  can  be  exercised ; 
and,  therefore,  I  have  come,  I  confess^  to  the  conclusion,  on  that 
part  of  the  case  alone,  that  it  would  have  been  impossible  to  sus- 
tain this  power  of  expulsion  in  the  mode  in  which  it  has  been 
exercised. 

Now,  there  remains  the  question,  on  which  also  I  am  of  opin- 
ion with  the  plaintiff,  —  which  I  said  was  the  last  point  I  had  to 
consider,  whether,  assuming  even  the  power  of  expulsion  had  re* 
mained,  it  has  be^i  so  exercised  in  this  case  that  the  Court  would 
give  effect  to  this  notice,  and  declare  that  the  plaintiff  has  ceased 
to  be  a  partner.     Now,  this  is  certainly  the  most  painful  part  of 

the  whole  case ;  cmd  I  have  purposely  gone,  first,  through 
[*  522]  that  which  is  the  more  *  abstract  part  of  the  ease,  with 

reference  to  the  dry  construction  of  law  upon  these  ar- 
ticles; and  I  feel,  in  one  sense,  more  satisfied  in  my  own  mind 
that  I  can,  upon  that  part  of  the  case,  come  to  a  conclusion  with- 
out even  the  possibility  of  allowing  one's  feelings  to  be  mixed  up 
in  any  way  with  this  extremely  painful  part  of  the  investigation. 
I  must  confess,  I  never  remember  to  have  witnessed  in  this  Court, 
among  persons  of  the  high  station  which  these  gentlemen,  both 
plaintiff  and  defendants,  have  occupied  in  the  mercantile  world,  a 
course  of  proceeding  so  extremely  unsatisfactory  and  harsh,  and  so 
wanting,  not  only  in  regard  to  any  consideration,  but,  what  I 
think  is  of  much  more  importance  in  this  case,  —  any  fair  dealing 
towards  the  party  who  has  been  expelled  from  this  partnership. 
I  have  said  before,  that  I  hold  with  the  defendants,  that  they 
were  competent  to  give  a  notice  to  dissolve  without  assigning  any 
reason ;  that  they  were  competent  to  exercise  that  power  without 
holding  any  meeting  with  their  copartners;  but  then  the  power 
must  be  exercised  bon&  fide.  Good  faith  is  unquestionably  of  the 
essence  of  all  contracts.  Sir  FiTZBOY  Kelly  has  said,  that  I 
could  not  introduce  any  new  words  into  this  contract  The  Court 
does  not  do  so,  but  the  Court  presupposes  in  every  contract,  and, 
if  there  can  be  a  difference,  more  especially  in  every  contract  of 
partnership,  a  basis  of  good  faith,  upon  which  all  the  stipulations 
contained  in  the  deed  must  rest  This  power  would  never  be 
allowed  to  be  exercised  by  this  Court  in  a  manner  against  what  I 
may  call  the  truth  and  honour  of  these  articles,  borrowing  an 
expression  which  has  been  applied  to  another  description  of  con- 
tract    It  is  quite  clear  that  this  power  was  never  intended  to  be 
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exercised  by  any  two  thirds  oi  the  partners  merely  and  solely  for 
their  own  exclusive  benefit  If  cause  be  shown,  of  course  it  re- 
moves all  difficulty  with  reference  to  fraud,  using  that  word  ac- 
cording to  the  sense  in  which  the  Court  uses  it ;  but,  if  cause  be 
not  shown  and  proved,  then  it  must  be  very  clearly  made  out 
that  the  exercise  of  the  power  has  been  in  good  faith. 
*  I  will  put  one  or  two  illustrations  to  show  in  what  [*  523] 
manner  I  conceive  it  to  be  clear  the  power  could  not  have 
been  properly  exercised.  I  will  suppose  the  case  of  a  very  profit- 
able year  occurring  after  a  very  disastrous  one,  and  then  the  notice 
given  by  two  thirds  of  the  partners,  just  as  the  share  of  profits  is 
about  to  be  ascertained,  to  another  partner,  that  he  is  to  be  ex- 
pelled, and  then  a  subsequent  resolution,  which  they  have  the 
power  of  making  at  a  meeting,  appropriating  his  shares  to  them- 
selves, —  no  one  can  contend  that  such  an  exercise  of  power  could 
be  upheld.  Again,  I  will  suppose  this :  —  that  this  peculiar  mode 
of  undervaluing  the  whole  of  the  property  of  the  partnership  in 
this  extraordinary  manner,  may  have  continued  to  the  very  last 
year  of  the  partnership,  —  the  partnership  about  to  dissolve,  — 
everybody  aware  that  what  had  been  valued  at  £5600  was  really 
worth  £20,000.  I  will  suppose  the  notice  to  have  been  given  just 
as  the  affair  was  about  to  be  wound  up ;  then,  I  think,  everybody 
will  say  that  it  would  be  quite  impossible  that  a  notice  given 
under  those  circumstances,  and  with  no  ground  assigned,  could  be 
maintained  in  this  Court  Those  are  tests  to  show  that  the  literal 
construction  of  these  articles  cannot  be  enforced,  although,  in  fact, 
you  are  not  obliged  to  assign  any  particular  cause  for  the  act  of 
expulsion.  There  is  an  expression  in  the  Institutes  with  refer- 
ence to  this  very  question,  of  how  far  you  may  dissolve  a  partner- 
ship for  your  own  benefit,  which,  I  think,  seems  applicable  to  the 
consideration  of  this  caae.  It  is  laid  down  thus  in  the  Third 
Institute,  under  the  title  of  De  Sodetate :  —  *  At  cum  aliquis  re- 
nunciaverit  societati,  solvitur  societas.  Sed  plane  si  quis  callide 
in  hoc  renunciaverit  societati,  ut  obveniens  aliquod  lucrum  solus 
habeat  *  Then  the  instance  is  given :  *  Veluti  si  totorum  bono- 
rum  socius,  cum  ab  aliquo  hseres  esset  rel  ictus,  in  hoc  renuncia- 
verit societati,  ut  hsereditatem  solus  luori  faceret;  cogitur  hoc 
lucrum  communicare. '  (Inst  3.  26.  4. )  It  must  be  plain,  that 
you  can  neither  exercise  a  power  of  this  description 
*by  dissolving  the  partnership,  nor  do  any  other  act  ['524] 
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for  purposes  contrary  to  the  plain  general  meaning  of  the 
deed,  which  must  be  this,  —  that  this  power  is  inserted,  not  for 
the  benefit  of  any  particular  parties  holding  two  thirds  of  the 
shares,  but  for  the  benefit  of  the  whole  society  and  partnership,  it 
being  considered  to  be  an  advantage  to  all  that  there  should  be 
this  particular  power.  Now,  how  has  it  been  exercised  here  ?  The 
circumstances  are  these,  —  they  are  stated  at  full  length  in  the  evi- 
dence. I  think  I  can  give  them  with  sufficient  accuracy  without 
referring  to  the  statements.  They  are  stated  by  the  defendants 
themselves  to  have  occurred  in  this  way :  —  We  met  together  on 
the  26th  of  August,  to  settle  the  accounts.  Previously  to  that, 
on  the  27th  of  July,  Mr.  Philip  Henry  Vaughan,  the  son  of  the 
defendant  Philip  Vaughan,  had  been  admitted  a  partner  into  the 
concern.  He  was  a  young  man;  he  had  only  just  attained  his 
age  of  twenty- one  —  he  had  been  a  few  years  before  a  clerk,  at  a 
salary  of  £150  a  year  —  he  is  put  into  a  share  at  the  price  of 
£4500,  producing  him,  for  that  year  at  all  events,  I  do  not  know 
if  that  is  a  fair  average  of  years,  something  over  £1000  for  the 
year's  income.  This  having  been  done,  on  the  26th  of  August  the 
father  thinks  it  desirable  that  his  son  should  be  also  a  co-manager 
with  himself  of  this  concern.  The  father,  at  this  time,  was  man- 
ager with  a  salary  of  £1000  a  year,  and  evidently  managing  it 
'  very  much  to  the  satisfaction  of  all  persons  concerned  in  the  part- 
nership. He  proposes  that  his  son  should  be  so  admitted.  The 
plaintiff  Mr.  Blisset  objects.  He  objects  to  it  on  principle ;  that 
is  admitted  on  all  sides ;  he  does  not  object  to  it  on  the  ground  of 
the  £150  a  year  which  is  proposed  to  be  allowed  and  continued  to 
him,  because  Mr.  Philip  Vaughan  the  father  says,  I  am  willing  to 
take  that  on  myself.  That  does  not  appear  to  be  the  point  in  dis- 
pute.    He  aays,  I  object  to  it  on  principle.     It  is  further  stated 

in  the  answer,  that  this  was  done  in  a  most  insolent  and 
[*  525]  offensive   manner.      It   is   further  stated   by  Mr.   *  Cave 

and  Mr.  Daniel  senior,  that  they  had  witnessed  on  this  and 
other  occasions  an  offensive  manner  on  the  part  of  Mr.  Blisset 
towards  Mr.  Vaughan;  and  Mr.  Vaughan  further  says  this  was 
only  the  conclusion  of  a  course  of  offensive  and  insulting  treat- 
ment on  the  part  of  Mr.  Blisset,  which  made  it  clear  to  his  mind 
that  he  could  no  longer  continue  in  the  partnership  with  him. 
Well,  it  does  not  appear,  and  I  am  now  taking  their  own  state- 
ment only,  — I  shall  see  presently  how  the  evidence  bears  upon  it; 
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but,  taking  their  own  statement,  it  does  not  appear  that  any 
remonstrances  were  made,  either  by  Mr.  Vaughan,  Mr.  Daniel,  or 
Mr.  Gave,  with  regard  to  the  manner  in  which  Mr.  Blisset  had  so 
conducted  himself;  but,  as  soon  as  Mr.  Blisset  had  retired,  Mr. 
Cave  and  Mr.  Vaughan  have  a  conversation  together,  and  Mr. 
Vaughan  states  that  he  is  extremely  offended  at  what  has  taken 
place,  and  so  offended  that  he  will  not  remain  in  the  partnership 
if  Mr.  Blisset  does.  Whereupon  Mr.  Cave  says,  "  I  wish  we 
could  get  rid  of  him. '  I  am  bound  in  justice  to  Mr.  Cave  to  say 
that  he  explained  this  by  saying,  "  I  did  not  mean,  and  I  had  no 
wish,  to  get  rid  of  him ;  but  if  the  alternative  were  that  Mr.  Blis- 
set or  Mr.  Vaughan  must  go,  I  should  prefer  getting  rid  of  Mr. 
Blisset,  and  therefore  I  wish  that  we  could  get  rid  of  Mr.  Blisset ; 
and  if  you  Mr.  Vaughan  insist  on  going,  and  say  that  you  will  go 
if  he  does  not,  he  must  go. '  That  is  the  interpretation  Mr.  Cave 
gives  in  order  to  make  it  consistent  with  the  subsequent  letter 
which  he  wrote  to  Mr.  Blisset  But  this  being  said,  Mr.  Vnughan 
states  that  the  expression  of  Mr.  Cave  put  into  his  mind  that 
which  he  had  before  utterly  forgotten,  —  the  clause  of  expulsion. 
This  clause,  which  had^  been  a  dead  letter  from  1823,  when  it  was 
first  introduced  into  the  old  articles,  seems  to  have  been  totally 
forgotten  by  Mr.  Vaughan  and  by  Mr.  Cave;  when  it  suddenly 
flashes  across  Mr.  Vaughan 's  mind  that  there  is  a  way  of  getting 
rid  of  Mr.  Blisset,  and  he  sends  for  the  articles ;  and  he 
and  •  Mr.  Cave  look  over  the  clause  together,  and  there-  [*  526] 
upon  no  final  determination,  according  to  their  account, 
is  come  to;  but  it  is  proposed  that  Mr.  Vaughan  shall  write  a 
letter  to  Mr.  Cave  and  a  letter  to  Mr.  Daniel,  stating  what  he  had 
urged  as  to  the  objections  to  the  conduct  of  Mr.  Blisset,  and  his 
determination  to  retire  from  the  partnership  unless  his  conduct 
were  altered.  Now,  all  this  having  taken  place,  and  it  being 
arranged  that  such  a  letter  should  be  written  on  the  26th  of 
August,  they  do  not  meet  again  till  the  29th  of  August  The 
parties  were  to  have  dined  together  in  the  interval,  and  Mr.  Blis- 
set gets  a  letter  from  Mr.  Cave ;  the  contents  of  which  were,  that 
Mr.  Vaughan  declined  to  meet  him,  as  he  was  so  offended  by  what 
had  taken  place  that  it  was  impossible  for  him  to  do  so.  Surely, 
there  is  a  great  deal  more  that  Mr.  Cave  ought  to  have  stated  in 
that  letter.  Mr.  Cave  knew,  at  this  time,  of  the  clause  of  expul- 
sion contained  in  the  articles ;  he  knew  that  Mr.  Vaughan,  when 
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in  a  great  state  of  excitement,  had  called  tikis  claase  tx>  hie  atten- 
tion, and  had  expressed  his  own  determination  to  retire  unless  Mr. 
Blisset  were  removed ;  he  knew  that  he  (Mr.  Cave)  had  said,  *  I 
wish  we  could  get  rid  of  him, "  therefore,  having  at  least  a  half- 
formed  intention  of  expelling  Mr.  Blisset,  he  (Mr.  Blisset)  is  not 
informed  of  cmy thing  that  has  been  done  in  this  respect;  but  hav- 
ing, on  the  26th  of  August,  before  the  conversation  arose,  signed 
those  accounts  that  were  adjusted  between  them  —  not  the  ac- 
counts themselves,  but  the  sheet  witli  reference  to  profit  and  loss 
—  he  is  allowed  to  come  to  a  meeting  where  the  arrangement  about 
finally  signing  the  account  is  to  take  place  on  the  29th,  without 
the  slightest  communication  having  been  made  with  referenoe  to 
the  clause  of  expulsion,  —  much  less  of  any  intention  to  act  upon 
it  Accordingly  he  comes  on  the  29th.  He  is  then  allowed  to 
sign  and  definitely  bind  himself  with  reference  to  those  accounts, 

and  no  communication  whatever  is  made  to  him  of  any 
[*  527}  determination  or  notion  entertained  on  the  part  *  of  these 

parties  to  expel  him  from  the  partnership,  nor,  indeed, 
of  any  serious  complaint  having  been  made  by  the  copartners 
Cave  and  Daniel  until  he  has  done  that  act,  and  bound  himself 
conclusively,  as  is  supposed,  by  those  accounts.  Then,  that  hav- 
ing been  done,  the  letter,  which  is  an  arranged  letter,  written  to 
Cave  and  Daniel,  is  produced,  and  placed  before  Mr.  Blisset.  Mr. 
Blisset  again  states  that  his  only  object  was  to  discuss  the  matter 
as  a  matter  of  business.  He  saw  no  reason  why  Yaughan  should 
be  so  indignant  at  the  course  taken.  He  says,  if  there  is  any- 
thing offensive,  he  should  be  glad  to  have  it  stated;  and  the  only 
answer  made  to  him  —  neither  Cave  nor  Daniel  stating,  *  We  have 
often  noticed  your  offensive  conduct,  and  we  concur  with  Mr. 
Vaughan* — all  that  takes  place  is,  Mr.  Vaughan  says,  "I  shall 
get  into  such  a  state  of  temper,  feeling  as  I  do  your  conduct 
towards  me,  if  I  attempt  to  enter  into  this,  that  I  would  rather 
decline  it;*  and  the  result  is,  that  Cave  says  to  Blisset,  *  Well, 
Blisset,  what  is  to  be  done?*  Blisset  says,  "Done!  I  know 
nothing  that  is  to  be  done ; "  he  having  not  the  least  notion,  as 
far  as  I  can  see,  any  more  than  Vaughan  had  a  few  days  before, 
of  the  existence  of  the  expulsion  clause  in  the  articles ;  *  if  Mr. 
Vaughan  will  retire,  he  must  retire :  I  have  no  intention  of  retir- 
ing. "  And  he  leaves  the  room  saying,  *  I  shall  go  and  consult 
my  solicitor. '     That  is  the  state  of  things  deposed  to  by  the  de- 
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fendants;  and  then  this  is  followed  by  the  notice  of  expulsion 
sent  to  Mr.  Blisset  Now,  if  it  had  rested  upon  that  state  of 
things  alone,  it  strikes  me  that  it  would  be  impossible  to  uphold 
that  notice.  That  power  is  not  given  for  the  purpose  of  being 
used  for  the  benefit  of  any  one  partner.  The  power  is  intrusted  to 
two  thirds  for  the  benefit  of  all ;  it  ought  to  have  been  exercised 
for  the  benefit  of  all,  and  it  never  was  intended  that  any  one  part- 
ner—  for  really  in  this  case  the  whole  has  emanated  from  one 
partner,  namely,  Mr.  Vaughan  —  it  never  was  intended 
that  any  one  partner,  being  *  dissatisfied  with  the  manner  [*  528] 
and  conduct  of  another,  partner,  if  he  really  were  so,  as  to 
which  I  have  considerable  doubt  —  it  never  was  intended  he 
should  be  able,  behind  the  back  of  the  other  partner  who  is  to  be 
expelled,  to  suggest  and  procure,  nay,  almost  by  threats  to  coerce, 
the  parties  who  may  happen  to  be  the  holders  of  the  other  remain- 
ing shares  sufficient  to  make  up  the  majority  of  the  two  thirds,  to 
concur  with  him  in  expelling  that  partner  whom  he  se^ks  to  ex- 
pel. It  is  clear,  upon  all  the  evidence,  —  if  I  admitted  the  an- 
swer as  conclusive  evidence  against  themselves, — that  no  object 
was  to  be  obtained  by  the  partnership  by  expelling  Mr.  Blisset, 
except  that  Mr.  Vaughan  says,  "  I  will  not  remain  if  Mr.  Blisset 
does.  *  So  far  it  may  be  said  to  be  an  object ;  but  Mr.  Vaughan 
says,  "  Being  the  useful  man,  the  manager,  I  am  not  going  to 
remain  if  Mr.  Blisset  does."  That  is  the  sole  object  that  Mr. 
Vaughan  suggests ;  there  was  no  need  of  coming  to  a  hasty  conclu- 
sion upon  the  subject  —  there  was  time  for  deliberation  —  there 
was  time  for  communicating  with  Mr.  Blisset.  Mr.  Vaughan 
could  not  retire  —  the  parties  seem  to  have  foigotten  that  —  with- 
out their  leave;  he  might  retire  from  the  mans^ment,  but  he 
could  not  withdraw  from  the  partnership  without  they  gave  their 
consent,  —  there  was  ample  opportunity  before  it  could  be  done, 
although  I  observe  Mr.  Vaughan  says  in  his  letter  to  Mr.  Thomas 
Daniel  the  younger,  *  We  very  much  regret  we  were  obliged  to 
act,  because  we  had  not  time  to  consult  with  you.  *  What  need 
was  there  for  this  haste  ?  What  had  Mr.  Blisset  done  ?  Assum- 
ing their  case  to  be  correct  throughout,  he  had  merely  made  him- 
self very  disagreeable  to  Mr.  Vaughan,  —  surely  that  which  had 
been  endured  for  several  years,  according  to  Mr.  Vaughan,  might 
well  be  endured  for  a  few  weeks  longer ;  but,  even  in  that  state  of 
circumstances,  the  negotiating  by  one  partner  for  the  concurrence 
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of  his  two  copartners  to  exercise  this  power  in  the  manner  it  has 

been  exercised,  is  in  itself  a  course  of  proceeding  which 
[*  529]  the  Court  would  hold  *  suflScient  to  invalidate  the  act,  if 

there  existed  nothing  else  in  the  matter.  With  regard 
to  that,  I  will  just  refer,  though  it  is  merely  by  way  of  analogy, 
to  what  was  said  by  Sir  William  Grant  in  the  case  of  Feather- 
stonhaugh  v.  Fenvrick,  17  Ves.  298  (p.  570,  post),  of  the  necessity 
of  good  faith  between  partners,  and  of  avoiding  all  clandestine 
proceedings  on  the  part  of  one  partner  in  regard  to  another,  by 
which  any  possible  advantage  can  accrue  to  that  other  partner. 
The  case  was  one  of  a  partnership  dissolvable  at  will  by  notice. 
The  parties  having  a  house  of  business,  the  lease  of  which  was  just 
expiring,  Mr.  Fenwick,  a  partner,  goes  to  the  lessor,  and  tells  him 
he  has  quite  made  up  his  mind  to  have  nothing  more  to  do  with 
his  partner,  Mr.  Featherstonhaugh,  and  gets  from  the  lessor  of 
the  premises  the  renewal  of  the  lease;  it  is  not  to  be  done  till 
after  the  dissolution ;  the  dissolution  takes  place  on  the  very  day 
on  which  the  lease  was  granted ;  that  of  course  was  set  aside ;  and 
what  Sir  William  Grant  says,  having  a  bearing  on  this  particular 
branch  of  the  case,  is  this :  he  says :  —  "  When  the  application  was 
made  for  a  renewal,  no  notice  of  dissolution  had  been  given,  nor 
had  the  plaintiff  notice  of  any  intention  of  renewing  the  lease.  It 
is  not  true,  as  has  been  represented,  that  the  impediment  to  a 
renewal  to  the  partnership  arose  solely  from  the  indisposition  of 
Mr.  Wilkinson  (the  lessor)  to  any  connection  with  the  plaintiff; 
as,  before  any  objection  had  been  made  on  that  or  any  other 
ground,  the  defendant  goes  witli  the  intention  and  for  the  direct 
purpose  of  obtaining  a  renewal  for  himself  and  his  son  exclusively. 
He  makes  the  application  to  Murray,  who  says,  the  proposal  was 
for  a  renewal  for  the  benefit  of  the  defendants,  expressly  excluding 
the  plaintiff,  with  whom  it  was  represented  that  George  Fenwick 
was  determined  to  have  no  further  connection  in  trade ;  and  though 

it  may  be  true,  that  Wilkinson  afterwards  said,  he  would 
[*  530]  not  have  *  granted  a  lease  to  the  defendants  jointly  with 

the  plaintiff,  that  declaration  had  become  quite  unneces- 
sary by  the  resolution  previously  expressed  by  the  defendant,  not 
to  take  a  lease  jointly  with  him.  This  clandestine  conduct  was 
very  unfair  towards  the  plaintiff.  The  defendants  had  not  inti- 
mated to  him  that  they  would  not  have  any  further  connection 
with  him,  and  that  they  intended  to  apply  for  a  lease  on  their 
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own  account.  They  ought  first  to  have  given  him  notice,  and  to 
have  placed  him  on  eq^ual  terms  with  them;  and  then,  if  Mr. 
Wilkinson  had  thought  proper  to  give  them  the  preference,  the 
case  might  admit  of  a  different  consideration. "     (17  Ves.  311,  312. ) 

Now,  the  mode  in  which  that  seems  to  me  to  apply  to  this  case 
is  this :  it  was  not  fair  nor  right,  —  it  was  clandestine,  I  must  say, 
on  the  part  of  Mr.  Vaughan,  to  secure  the  ear,  if  I  may  say  so,  of 
those  parties  having  the  controlling  power,  as  making  up  with 
himself  two  thirds  of  the  partnership,  and  by  a  representation  of 
his  case,  and  for  his  own  purposes,  —  for  his  own  object  alone,  — 
to  get  them,  by  the  threat  of  removing  himself  from  the  partner- 
ship, to  sign  this  document,  without  the  slightest  communication 
to  Mr.  Blisset.  He  had  no  right  to  acquire  the  advantage  which 
he  does  acquire  by  that  act ;  he  acquires  the  advantage  of  becom- 
ing the  purchaser  of  these  shares;  supposing  all  the  valuations 
made  correctly,  they  were  very  advantageous  terms;  and  he  ac- 
quires the  power  of  paying  off  a  gentleman  bis  capital  of  £13,000 
or  £14,000,  producing  between  24  and  25  per  cent  per  annum,  and 
appropriating  to  himself  the  profits  which  the  concern  was  produc- 
ing; and  he  does  that  by  a  communication  behind  the  back  of  Mr. 
Blisset,  when  I  hold  it  was  incumbent  upon  him  to  let  Mr.  Blisset 
have  at  least  an  equal  opportunity  with  himself  of  laying  be- 
fore the  other  partners,  who  held  the  two  thirds,  what 
*  his  case  was.  Whether  it  was  expedient  or  proper  for  [*  531] 
the  benefit  of  the  partnership  that  he  should  be  removed 
instead  of  Mr.  Vaughan  being  removed,  or  whether  it  was  neces- 
sary that  either  the  one  or  the  other  should  retire,  I  hold  it  was  a 
point  of  duty,  not  only  to  Mr.  Blisset  but  to  Mr.  Daniel  the 
younger,  —  not  that  there  should  be  a  consultation  in  committee, 
—  I  do  not  say  that,  — for,  if  Cave,  Daniel,  and  Vaughan  were  all 
equally  of  one  mind,  that  it  was  expedient  that  Mr.  Blisset 
should  be  expelled,  that  would  be  sufficient;  but  that  Mr. 
Vaughan,  who  alone  wished  to  get  rid  of  Mr.  Blisset,  —  no  other 
person  having  the  slightest  desire  so  to  do,  —  should  not  by  these 
threats  procure  the  concurrence  of  these  two  partners,  and  so  effect 
that  object.  Upon  that  alone  I  should  have  held  that  that  notice 
was  insufficient 

How  does  the  case  stand  however  with  reference  to  the  allega- 
tion of  the  misconduct  of  Mr.  Blisset,  with  regard  to  the  impossi- 
bility of  conducting  the  business?     I  am  bound  to  say  that  I 
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never  saw  a  case  brought  before  a  Court  in  which  the  Court  was 
placed  in  such  a  painful  position,  having  to  look  at  the  oaths  of 
gentlemen,  no  doubt  all  of  high  respectability — (I  have  every 
reason  to  believe  that  to  be  the  case)  —  stating  that  they  had 
noticed  the  misconduct  on  the  part  of  Mr.  Blisset  to  Mr.  Yaughan ; 
that  Mr.  Yaughan  had  found  it  to  be  so  offensive  and  objection- 
able in  every  point  of  view,  that  he  could  not,  with  any  comfort 
to  himself,  continue  to  carry  on  the  trade  with  his  copartoers; 
and  then  leaving  it  so  utterly  bare  of  evidence  in  every  particular 
on  their  side,  while  the  evidence  is  of  so  overwhelming  a  charac- 
ter, as  far  as  this  is  concerned,  on  the  other. 

It  is  material  to  observe  what  took  place,  in  considering  the 
question  whether  or  not  this  dispute  has  been  produced  by  such 

overbearing  and  insulting  conduct  of  Mr.  Blisset  to  Mr. 
[*  532]  Yaughan  as  to  render  it  impossible  *  for  Mr.  Yaughan, 

with  any  comfort  to  himself,  to  carry  on  the  transactions 
of  the  business.  I  actually  find,  that,  so  far  from  this  apparently 
being  the  case,  letters  of  the  most  friendly  description  are  passing 
between  Mr.  Yaughan  and  Mr.  Blisset  down  to  almost,  I  may  say, 
the  very  date  of  the  transaction  in  question,  —  they  are  a  series  of 
letters  which  have  been  produced  from  the  year  1846.  It  has  been 
commented  upon,  that  there  is  a  gap  in  the  year  1849 ;  but  I  can* 
not  give  any  weight  to  that,  when  I  look  at  the  letters  which 
passed  afterwards.  I  do  not  know  what  inference  I  am  to  draw 
from  there  having  been  any  breach  in  their  correspondence ;  there 
is  no  evidence  of  a  breach  in  their  intercourse.  The  letters  are  of 
this  description.  I  do  not  of  course  go  through  anything  but  the 
latter  part  of  the  correspondence ;  but,  coming  down  to  the  year 
1850,  there  is  a  letter  from  Mr.  Yaughan,  —  the  gentleman  who 
considers  himself  to  have  been  so  grossly  insulted  and  ill-treated 
by  Mr.  Blisset  as  to  make  it  almost  impossible,  if  not  quite  im- 
possible, for  him  to  meet  Mr.  Blisset  on  any  matters  of  business, 
—  on  the  19th  of  February,  1850,  which  is  not  so  very  far  from 
the  transactions  in  August,  —  beginning  in  this  way :  "  My  dear 
Blisset, "  and  inviting  Mr.  Blisset  to  dine  with  him,  —  a  thing 
very  singular  in  persons  so  circumstanced.  But  we  have  next  a 
letter  of  a  much  more  recent  date.  On  the  27th  of  July  Mr. 
Blisset  entirely  concurs  in  admitting  young  Mr.  Yaughan  to  the 
partnership.  On  the  29th  of  July,  1850,  we  find  a  letter:  "  My 
dear  Blisset,  I  have  much  pleasure  in  accepting  your  kind  invita- 
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tion  for  the  9th  of  August'  The  parties  were  all  to  meet  to- 
gether at  Mr.  Blisset's  house  at  dinner  on  the  9th  of  August^  and 
those  are  the  terms  in  which  Mr.  Vaughan  refers  to  it.  We  find 
a  letter  of  Mr.  Cave  excusing  himself  because  he  had  got  some 
engagement,  and  subsequently  writing  to  say  he  has  got  rid  of  that 
engagement)  and  it  will  give  him  much  pleasure  to  come  and  meet 
them,  —  all  meeting  on  the  most  amicable  terms.  Be- 
tween the  30th  of  June,  *  when  the  accounts  were  so  made  [*  533] 
up,  and  August,  when  they  were  settled,  as  it  is  called. 
Gave,  Vaughan,  and  Blisset  all  go  together  to  view  the  works; 
they  travel  together  —  they  are  on  those  terms  —  they  must  have 
been  on  the  terms  which  partners  wish  to  be  upon,  and  nothing 
amiss  is  stated  or  even  suggested  as  having  occurred  upon  that 
journey.  Then  we  find  this  letter  accepting  the  invitation  for  the 
9th  of  August,  which  I  suppose  took  effect.  They  were  actually 
all  engaged  again  to  meet  and  dine  together  on  the  27th  or  28th 
of  August,  and  would  have  so  done  if  it  had  not  been  for  this  dis- 
pute, which  took  place  on  the  26th.  How  is  it  possible  for  me 
in  the  face  of  that  evidence  to  assume,  that  the  conduct  of  Mr. 
Blisset  had  become  such  that  it  was  impossible  for  Mr.  Vaughan 
to  carry  on  the  business  in  conjunction  with  him  as  a  copartner  ? 
I  confess  this  is  a  part  of  the  transaction  which  is  extremely  pain- 
ful, and  utterly  inexplicable  on  the  theory  suggested.  What  did 
take  place  was  this,  — he  proposed  his  son  as  co-manager,  and  Mr. 
Blisset  urged  his  objections  to  the  son  as  a  co-manager.  It  was 
said  that  such  objection  was  so  monstrous  an  act,  and  an  act  of 
such  obvious  ill-feeling  and  ill-will  towards  Mr.  Vaughan,  that  it 
would  of  itself  justify  the  notion  entertained  by  Mr.  Vaughan  on 
this  subject  I  confess  I  was  never  more  surprised  by  any  argu- 
ment Here  was  a  young  man  just  coming  of  age ;  here  was  his 
father  quite  capable  of  managing  the  business ;  the  son  had  only 
just  been  admitted  as  a  partner;  and  though  it  might  be  very 
right  and  proper  to  apply  for  his  admission  (I  confess  I  think  it 
was  somewhat  premature  to  apply  for  it);  but  whether  it  was 
premature  or  not,  right  or  wrong,  surely  it  was  quite  competent 
to  Mr.  Blisset  in  the  spirit  of  friendship  to  say,  — "  I  do  not 
think  it  right,  lodging  to  all  the  circumstances  of  this  case,  to  ad- 
mit  this  young  man  into  this  concern  as  co-manager.  I  do  not 
like  it; "  and  he  gave  his  reason*  namely,  that  he  objected  to  a 
divided  responsibility,  — a  very  natural,  and  it  seems  to  me  proper 
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[*  534]  reason ;  and  yet  that  really,  except  *  what  I  am  to  infer 
from  manner,  and  looks,  and  expression, — of  which  no 
evidence  has  been  given,  is  all  that  is  stated  to  have  taken  place. 
On  former  occasions  there  is  no  evidence  given  of  any  such  ex- 
pression ;  and  there  is  not  a  word  stated  in  the  answer  as  to  any- 
thing that  Mr.  Blisset  did  or  said  on  this  occasion,  except  the  fact 
that  it  was  done  in  an  uncourteous  manner.  But  I  am  bound  to 
say,  if  I  had  not  come  to  the  conclusion,  assuming  all  the  repre- 
sentations of  the  defendants  to  be  correct,  that  this  notice  was  not 
justified,  being  given  behind  the  back  of  the  other  partner  at  the 
sole  instance  and  suggestion  of  Mr.  Vaughan,  —  I  could  not  for  a 
moment  consider,  when  this  very  case  of  alleged  misconduct  of 
Mr.  Blisset  is  so  wholly  displaced  by  all  the  evidence  of  what 
took  place  between  the  parties,  that  the  notice  was  anything  but 
an  act  of  absolute  and  arbitrary  power  on  the  part  of  the  copart- 
ners, and  that  they  were  induced  to  commit  that  act,  not  by  any 
benefit  to  be  derived  to  the  partnership  in  general,  but  solely  be- 
cause Mr.  Vaughan  said,  "  If  you  do  not  do  that,  then  I  will  not 
continue  your  partner."  He  obtained,  therefore,  an  advantage 
behind  his  partner's  back,  which  he  cannot  by  possibility  be  per- 
mitted to  retain. 

The  only  remaining  point  is  this,  —  which  Mr.  Malins  has 
suggested,  that  the  bill  ought  to  be  dismissed  upon  the  ground  of 
its  containing  charges  of  fraud;  and  the  charges  are  these:  —  It  is 
stated  in  one  part  that  "  Philip  Vaughan,  being  annoyed  at  plain- 
tiff's opposition  to  the  proposed  salary  to  his  son,  conceived  the 
design  of  excluding  plaintiff  from  the  partnership,  and  communi- 
cated the  same  to  the  defendants  Thomas  Daniel  the  elder  and 
William  Cave,  whom  he  prevailed  on  to  join  in  that  design." 
Every  word  of  that  statement  is  literally  true,  even  according  to 
the  statement  of  the  defendants.  It  is  true,  that  he  was  annoyed 
at  the  opposition  of  Mr.  Blisset  —  perhaps  not  to  the  proposed 
salary  —  but  annoyed  at  the  opposition  to  his  son's  being 
[*  535]  admitted  *  into  the  management  of  the  partnership  busi- 
ness ;  and  he  thereupon  forms  that  design,  and  communi- 
cates it  to  the  partners.  Then  this  passage  occurs :  —  "  The  plain- 
tiff, not  having  any  suspicion  of  the  plot  so  formed  against  him. " 
That  is  an  expression  of  a  strong  character,  —  it  is  a  statement  of  a 
plot  formed  against  him ;  but  I  confess  that  a  scheme  which  is 
framed  for  expelling  a  partner  under  a  clause  in  a  deed  which  the 
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parties  who  are  going  to  exercise  it  had  totally  forgotten,  and 
which  they  must  suppose  he  had  forgotten  too,  that  an  invitation 
to  attend  the  meeting  and  sign  the  account  without  any  communi- 
cation of  that  scheme  so  formed,  does  amount  to  a  combination, 
which,  though  the  word  be  a  strong  one,  may  well  be  considered 
as  a  secret  contrivance,  which  is  the  proper  meaning,  I  suppose, 
of  the  word  "  plot,  *  —  a  secret  contrivance  to  the  detriment  and 
damage  of  the  plaintiff  in  the  cause.  Then  comes  a  passage  which 
is  more  strong.  The  bill  charges  that  *"  the  intention  of  the 
notice  of  expulsion  was  to  confiscate  the  plaintiff's  share ;  *  and  it 
charges,  "  That  the  said  notice  of  expulsion  was,  under  the  cir- 
cumstances aforesaid,  fraudulent,  inoperative,  and  void."  Now, 
it  may  not  have  been  the  main  intention,  but  one  certain  conse- 
quence of  this  act  of  expulsion  was,  to  appropriate  —  there  is 
never  any  need  of  using  hard  words,  but  it  was  to  appropriate  — 
the  shares  of  this  gentleman  for  the  benefit  of  the  other  partners. 
And,  in  one  sense,  as  far  as  obtaining  the  shares  at  a  very  consid- 
erable undervalue  is  confiscation,  —  to  that  it  would  amount  But 
it  is  charged  that  it  is  "  fraudulent,  inoperative,  and  void.  * 
Now,  I  am  bound  to  hold  that  this  notice  is  void,  and  void  upon 
the  ground  of  its  having  been  clandestinely  obtained  by  one  part- 
ner at  the  instance  of  one  partner  and  one  alone,  and  not  having 
been  hondi  fide  exercised  on  the  judgment  of  all  the  partners.  I 
am  obliged  to  hold  it  to  be  so,  and  that  in  this  Court,  whatever 
notions  may  be  entertained  elsewhere,  is  held  to  be,  as 
regards  that  partner,  a  *  fraud  upon  him,  and  on  that  ac-  [*  536] 
count  to  be  void.  As  has  been  well  observed  during  the 
course  of  the  argument,  the  view  taken  by  this  Court  with  regard 
to  morality  of  conduct  amongst  all  parties  —  most  especially 
amongst  those  who  are  bound  by  the  ties  of  partnership  —  is  one 
of  the  highest  degree.  The  standard  by  which  parties  are  tried 
here,  either  as  trustees  or  as  copartners,  or  in  various  other  rela- 
tions which  may  be  suggested,  is  a  standard  —  I  am  thankful  to 
say  so  —  far  higher  than  the  standard  of  the  world ;  and,  tried  by 
that  standard,  I  hold  it  to  be  impossible  to  sanction  the  removal 
of  this  gentleman  under  these  circumstances.  The  removal  of 
him  at  a  time  when  he,  as  well  as  his  copartners,  may  be  well 
supposed  to  have  been  utterly  ignorant  of  the  power  of  such  re- 
moval existing,  —  the  design  of  so  removing  him,  or  the  least  ap- 
proximation to  that  design,  not  having  been  communicated  to  himi 
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—  the  removal  having  been  to  gratify  one  partner  only,  and  not 
on  the  judgment  of  the  other  two,  the  other  two  having  been  in- 
duced behind  his  back  to  concur  in  and  consent  to  that  removal, 

—  I  say,  tried  by  the  standard  of  this  Court,  such  conduct  must 
be  considered,  in  the  sense  of  the  Court,  to  be  a  fraud  upon  the 
plaintiff. 

I  have  now  looked  upon  this  case  as  if  the  matter  of  the  account 
were  unconnected  with  it,  and  have  held  that  it  could  not  be  sup- 
ported upon  the  mere  ground  of  construction,  under  the  circum- 
stances ;  but  I  confess  it  is  still  more  painful  to  my  mind  when  I 
look  at  the  account  True  it  is,  he  had  settled  the  account,  —  true 
it  is  that  he  had  signed  the  sheet  which  showed  the  prc^ts ;  but 
can  anybody  suppose,  if  he  had  been  told  that  there  was  an  inten- 
tion of  expelling  him,  he  would  have  done  an  act  which  would 
bind  him  irrevocably,  —  that  being  the  contention  on  the  other 
side,  —  that  he  would  have  affixed  his  signature  to  all  those  vari- 
ous documents  which  he  was  required  to  sign  according  to  the 

articles  ?  Can  it  be  doubted  for  one  moment^  —  if  this 
[•  537]  gentleman  *  had  been  told,  *  At  the  time  you  are  putting 

your  name  to  that  document  you  are  in  effect  agreeing  to 
sell  your  share  in  this  concern  and  all  its  future  profits  for  a  given 
sum  of  money,  calculated  upon  a  series  of  conventional  valuations^ 
which  have,  in  truth,  no  reference  to  the  real  value  of  the  prop- 
erty. We  have  formed  the  intention  of  expelling  you.  You  are, 
as  far  as  regards  us,  gone  already  from  the  concern ;  '  —  what  hia 
course  would  have  been  ?  But  it  is  said,  that  the  final  determina- 
tion to  expel  was  not  formed  until  after  the  termination  of  the 
meeting;  yet  all  these  letters  had  been  written,  and  everything 
leading  up  to  that  had  already  taken  place,  including  the  expres- 
sion of  Mr.  Cave,  that  he  wished  they  could  get  rid  of  him.  — 
Can  any  person  doubt,  if  all  these  circumstances  had  been  laid 
before  him,  this  gentleman  would  have  said,  "  You  having  given 
me  fair  notice  of  this,  I  must  consider  the  proper  course  to  be 
taken.  I  will  not  put  my  name  to  this.  I  will  not  bind  myself 
by  my  signature  to  these  accounts.  I  will  have  all  my  rights 
open  to  me  in  every  way  I  can  conceiva  .  There  must  be  a  due 
and  proper  alteration  of  those  accounts  with  regard  to  the  altered 
circumstances  between  us.  *  Would  it  have  been  possible  for  me 
to  have  held,  even  if  I  had  considered  the  valuation  so  made  to 
have  been  binding,  — a  point  which  I  have  adverted  to  upon  the 
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fiifft  branch  of  the  caae,  —  that  he  was  now  to  be  bound  by  such  a 
signature  ?  Yet  it  is  insisted  upon  by  the  defendants  to  the  very 
last  moment,  and  up  to  the  hearing,  that  a  valuation  so  made  and 
under  such  circumstanoes,  they  having  all  the  facts  before  them 
on  which  they  were  to  become  the  purchasers,  and  he  having  none 
on  which  he  was  to  become  the  seller,  is  conclusive.  I  must  say 
I  regret  most  deeply  that  this  case  should  ever  have  been  brought 
to  a  hearing.  I  regret  most  deeply  that  that  intervention  which 
was  attempted  by  many  kind  friends  and  gentlemen,  whose  names 
are  well  known  to  most  of  us,  stated  on  these  pleadings  and  proved 
in  evidence  —  attempts  made  to  bring  about  a  solution  of 
these  difficulties,  by  inducing  *Mr.  Vaughan  to  retire  [*538] 
from  the  position  he  had  taken ;  —  I  regret  that  they  have 
failed ;  but^  as  they  have  failed,  and  the  matter  has  been  brought 
before  this  Court  to  decide  the  rights  of  the  parties,  I  have  come 
to  the  conclusion,  unquestionably  to  my  mind,  that  the  notice  is 
void ;  and  that  Mr.  Blisset  did  not  thereupon  cease  to  be  a  part* 
ner  in  this  concern. 

Now,  the  consequence  would  be,  I  apprehend,  if  the  strict 
rights  be  insisted  upon,  that,  after  the  exclusion,  and  under  the 
circumstances  of  his  exclusion,  the  plaintilBf  would  be  entitled  to 
have  his  share  ascertained  by  a  valuation,  and  to  have  this  prop* 
erty  sold.  He  does  not  express  any  wish  to  drive  matters  to  that 
extremity,  nor  to  terminate  the  concern,  which  has  been  going  on 
for  a  hundred  years  in  the  manner  in  which  it  bias  hitherto  been 
conducted,  and  in  which,  I  trust,  it  may  even  still  be  conducted ; 
and  the  Solicitor-General,  in  his  reply,  has  referred  to  that  passage 
in  the  answer,  in  which  an  offer  is  made,  in  the  event  of  the  notice 
being  held  to  be  invalid,  to  account  for  the  protits  of  the  partner- 
ship business. 

The  decree  I  therefore  propose  to  make  is :  — 

Declare  that  the  notice  of  expulsion  given  to  the  plaintiff  on 
the  29th  of  August^  1850,  was  void,  and  that  the  plaintiff  did 
not,  by  virtue  thereof,  cease  to  be  a  partner  in  the  copartnership 
firm  of  John  Freeman  and  Copper  Company,  in  the  pleadings  men- 
tioned I  the  plaintiff  waiving  all  such  relief  as  is  sought  by  his 
bill  as  consequent  on  his  exclusion  by  the  defendants  his  copart- 
ners from  the  said  copartnership,  and  the  defendants  having,  by 
their  answer,  offered,  in  the  event  of  the  said  notice  being  deemed 
to  be  invalid,  to  account  for  the  share  of  the  plaintiff  in  the  profits 
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of  the  said  copartnership  business  from  the  30th  of  June,  1850, 
—  Let  an  account  be  taken  on  the  footing  of  the  articles  of  co- 
partnership of  the  profits  of  the  said  copartnership  from  the  30th 
of  June,  1850 ;  and  let  the  share  of  the  plaintiff  in  such  profits  be 
ascertained  and  carried  to  his  account  in  the  books  of  the  said  co- 
partnership. All  just  allowances  to  be  made,  including  the 
allowance  to  the  defendant  Philip  Vaughan,  as  manager.  Inter- 
est to  be  allowed  at  £5  per  cent  on  the  money  standing 
[*  539]  to  *  the  credit  of  the  plaintiff  as  from  the  29th  of  August, 
1850,  which  was  when  these  accounts  were  finally  ad- 
justed in  respect  of  his  settlement  of  account  up  to  the  30th  of 
June,  1850,  and  on  what  shall  be  found  due  for  his  profits  in  the 
subsequent  years  from  the  time  when  the  respective  accounts  were 
settled  by  the  defendants  for  such  years. 

The  counsel  for  the  defendants,  observing  that  the  effect  of  the 
decision  of  the  Court  was  to  hold  that  the  plaintiff  was  a  continu- 
ing partner,  inquired  whether  his  Honour  would  make  any  regu- 
lations for  the  conduct  of  the  partners  with  reference  to  the 
subjects  in  dispute ;  and  whether  the  plaintiff  should  not  be  bound 
by  the  accounts  which  had  been  settled  by  the  partners  in  the  in- 
terim, and  which,  having  been  settled  in  perfect  conformity  with 
the  custom  and  usage  of  the  partnership,  stated  the  profits  of  the 
concern  in  each  year. 

The  counsel  for  the  plaintiff  observed,  that  the  plaintiff  had 
never  seen  the  accounts  since  the  attempted  expulsion. 

The  Vice-Chancellor  said,  that  the  plaintiff,  having  been  ex- 
cluded by  the  other  partners,  could  not  be  bound  by  the  accounts 
taken  in  his  absence.  He  was  entitled  to  an  account,  but  there 
was  probably  little  doubt  that  be  would  be  willing  to  accept  the 
statement  of  profits  appearing  upon  the  accounts,  with  which  the 
other  partners  had  been  satisfied.  He  did  not  think  it  necessary 
to  make  any  regulations  for  the  future.  It  was  sufficient  at  pres- 
ent to  prevent  the  power  of  expulsion  from  being  exercised  in  the 
manner  in  which  it  had  been  sought  to  exercise  it  The  plaintiff 
must  have  the  costs  of  the  suit. 

ENGLISH  NOTES. 

The  rale  does  not  prevent  the  power,  if  expressly  contained  in  the 
articles,  being  exercised  without  any  assigned  reason,  if  there  is  noth- 
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ing  to  show  unfairness  in  the  exercise  of  the  power.  Hussell  v.  Utissell 
(1880),  14  Ch.  D.  471,  49  L.  J.  Ch.  268,  42  L.  T.  112;  StewaH  v. 
GladsUme  (1878),  38  L.  T.  567. 

The  mode  in  which  a  Court  of  Equity  will  deal  with  an  arhitrary  act 
of  expulsion,  in  the  ahsence  of  an  express  clause,  is  further  illustrated 
hy  the  case  of  HaH  v.  Clarke  (1854),  6  DeG.  M.  &  Q.  282,  affirmed 
in  House  of  Lords,  Clarke  v.  HaH  (1858),  6  H.  L.  C.  633.  The  partner- 
ship here  was  that  of  a  mining  company  on  the  cost-hook  principle,  and 
there  was  no  express  agreement  authorising  the  forfeiture  of  shares  on 
non-payment  of  calls.  The  plaintiff  and  defendant  were  lessees  of  the 
mine  and  the  only  shareholders.  Money  heing  required  to  carry  on  the 
mine  and  the  plaintiff  not  furnishing  his  proportion  .of  the  sum  re- 
quired,  the  defendant  after  repeated  notice  of  his  intention  in  case  of 
continued  non-payment  hy  the  plaintiff,  to  declare  the  plaintiff's  share 
forfeited,  gave  notice  of  forfeiture  accordingly.  The  plaintiff  gaTe  a 
counter  notice  that  he  should  in  the  event  of  the  mine  proving  success- 
ful demand  his  share  of  profits  —  after  an  interval  of  two  years,  and  the 
mine  in  the  mean  time  proving  a  success  —  filed  his  hill  for  an  account. 
Sir  J.  BoMiLLY,  M.  R,  had  held  (19  Beav.  349)  that  the  defendant  had 
no  right  to  declare  the  share  forfeited;  but  that  the  plaintiff  could  not  < 
assert  his  right  of  partnership,  (1)  because  the  notice  of  the  forfeiture 
might  be  regarded  as  a  notice  of  dissolution,  and  (2)  because  the 
plaintiff  had  for  two  years  taken  no  steps  to  assert  his  right.  The 
Appellate  Courts  agreed  that  there  was  no  right  to  declare  the  share 
forfeited  ;  but  held  further,  (1)  that  the  notice  declaring  forfeiture 
could  not  operate  as  a  notice  of  dissolution;  and  (2)  that  under  the 
circumstances,  the  plaintiff  could  not  be  held  to  have  shown  any  inten- 
tion to  abandon  the  undertaking.  It  is  pointed  out  by  Lindley  (p.  475, 
6th  ed.)  in  commenting  on  this  case  that  the  Court  was  placed  under  the 
alternative  of  either  enforcing  a  forfeiture  of  the  plaintiff's  legal  inter- 
est in  the  mine,  by  declaring  him  a  trustee  of  his  share  for  the  defend- 
ant, —  a  result  for  which  there  was  no  adequate  reason,  -p  or  of  giving 
the  plaintiff  relief  on  the  footing  of  a  continuing  partnership;  and  on 
this  ground  distinguishes  the  case  from  other  cases  where  a  claim  to 
share  in  a  speculative  venture  —  after  assured  success  —  has  been  re- 
jected by  reason  of  delay.     See  Nos.  17  &  18  and  notes,  p.  568,  post. 

By  the  Partnership  Act,  1890  (53  &  54  Vict.,  c.  39),  it  is  enacted  as 
follows :  — 

''  Section  25.  No  majority  of  the  partners  can  expel  any  partner 
unless  a  power  to  do  so  has  been  conferred  by  express  agreement  between 
the  partners." 
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AMSBICAN  NOTES. 

In  Patterson  v.  SUliman,  28  Pennsylvania  State,  904,  the  partnenhfp  agree- 
ment provided  that  the  party  violating  its  stipulations  should  forfeit  his  inter- 
est, and  might  be  excluded,  at  the  option  of  the  other  partner,  from  farther 
participation  in  the  business.  The  complainant,  having  been  excluded, 
brought  a  bill  for  dissolution,  sale  of  the  property,  etc.  The  Court  held  that 
on  the  facts  proved  he  was  entitled  to  his  prayer;  that  the  burden  of  proof 
was  on  the  party  asserting  that  a  cause  of  forfeiture  had  arisen,  and  that  the 
respondent  in  the  case  at  bar  had  failed  to  sustain  it. 

In  Gorman  v.  Russell,  14  California,  531,  it  was  held  that  a  voluntary  as- 
sociation for  mutual  relief  in  sickness  and  other  similar  purposes,  which  was 
in  effect  a  partnership,  could  be  dissolved  by  a  Court  of  Equity  if  it  improp- 
erly excluded  a  member.  See  also  Berry  v.  Cross,  8  Sandford's  Chanc.  Rep. 
(N.  Y.),  1. 

*<  In  the  absence  of  an  express  agreement  to  that  effect,  there  is  no  right 
on  the  part  of  any  of  the  members  of  an  ordinary  partnership  to  expel  any 
other  member.  Nor,  in  the  absence  of  express  agreement,  can  any  of  the 
members  of  an  ordinary  partnership  forfeit  the  share  of  any  other  member, 
or  compel  him  to  quit  the  firm  on  taking  what  is  due  to  him.  As  there  is  no 
method,  except  a  dissolution,  by  which  a  partner  can  retire  against  the  will 
of  his  copartners,  so  there  is  no  method,  except  a  dissolation,  by  which  one 
partner  can  be  got  rid  of  against  his  own  will.  With  a  view  to  facilitate  the 
removal  of  a  partner  who  misconducts  himself,  it  is  not  unfrequently  agreed 
that  a  power  to  expel  shall  be  exercisable  in  certain  events  and  under  certain 
restrictions.  These  '  expulsion  clauses,'  as  they  are  termed,  are  always  con- 
strued strictly,  and  no  expulsion  under  them  will  be  effectual  unless  the  ex- 
pelling partners  have  acted  with  perfect  good  faith."  Geoi^ge  on  Partnership, 
pp.  401,  402. 


No.  16.  — PEACOCK  v.  PEACOCK. 
(1809.) 

RULE. 

In  the  absence  of  specific  agreement  or  other  evidence 
from  which  such  agreement  may  be  inferred,  the  shares  ol 
the  partners  are  equal,  and  the  partnership  may  be  deter- 
mined by  any  of  the  partners  at  any  time  without  previous 
notice. 
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Peaoook  v.  Peacock. 

16  Yesey,  49-68  (10  R.  B.  138). 

Par$i%er$hip,  —  Presumed  EqwMff  of  Shares. 

Partnership  without  any  proTiston  as  to  its  duration  may  be  determined  [49] 
without  previous  notice ;  subject  to  the  accounts,  to  wind  up  the  concern. 

Partnership,  without  any  stipulation  as  to  the  proportions:  the  partners 
entitled  in  equal  ipoieties. 

A  motion  was  made  by  the  plaintiff,  that  the  defendants  Lewis 
Peacock  and  Thomson  may  be  restrained  from  receiving 
the  outstanding  debts,  belonging  *  to  the  partnership  of  [*  50] 
the  plaintiff  and  the  defendant  Peacock;  that  a  receiver 
may  be  appointed ;  that  the  defendant  Thomson  may  be  restrained 
from  interfering  in  the  conduct  of  the  business  of  the  said  part- 
nership ;  that  both  defendants  may  be  restrained  from  preventing 
the  plaintiff  returning  to  the  house,  where  the  business  was  car- 
ried on,  and  preventing  or  molesting  the  plaintiff  in  conducting 
it ;  and  for  a  production  of  the  books,  &c. 

The  bill  represented,  that  the  defendant  Peacock  had  verbally 
agreed  to  take  into  partnership  with  him  in  his  business  of  law- 
stationer  the  plaintiff,  his  son :  to  be  entitled  in  equal  moieties, 
from  the  1st  of  October,  1803.  Disputes  arising  between  them, 
the  plaintiff  was  compelled  to  quit  the  defendant's  house,  where 
the  business  was  carried  on ;  and  the  defendant  Peacock  afterwards 
took  the  defendant  Thomson  into  partnership  with  him. 

The  defendant  Peacock  by  his  answer  denied  the  agreement  to 
admit  the  plaintiff  into  partnership. 

Sir  Samuel  Somilly,  and  Mr.  Leach,  for  the  plaintiff:  Mr. 
Hart,  and  Mr.  Heald,  for  the  defendant 

The  LoBD  Chancellor  (liord  Eldon^  :  — 

Under  the  circumstances  of  this  case  it  is  clear,  that  this  Court 
cannot  prevent  the  defendant  from  forthwith  dissolving  this  part- 
nership.* As  it  is  a  partnership  without  any  agreement  for  con- 
tinuanoe,  it  may  be  dissolved  at  any  time,  subject  to  the  proper 
accounts.  The  plaintiff  also  cannot  make  out  that  the  bouse  has 
been  so  thrown  into  the  partnership  that  the  defendant  cannot 
consider  it  his  own,  and  under  the  circumstances  there  is 
no  pretence  *  for  representing  it  as  part  of  the  partnership  [*  61] 
property. 
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[After  some  remarks  as  to  the  practice  of  dealing  ^ith  such  a 
motion  on  afl&davits,  he  continued :  — ] 

With  regard  to  the  merits  of  this  case,  the  fact,  whether  this 
partnership  is  or  is  not  beneficial,  is  not  so  material  as  it  has 
been  supposed ;  the  plaintiff  not  being  able  by  any  agreement,  ex- 
pressed or  implied,  to  make  out,  that  the  defendant  was  not  at 
liberty,  if  his  moral  view  of  the  circumstances  led  him  to  it,  to 
put  an  end  to  the  partnership ;  and,  if  he  did  put  an  end  to  it,  the 
plaintiff,  being  entitled  to  an  aliquot  share  of  profits,  can  only 
have  an  account :  but  it  is  impossible  to  maintain,  that  the  house 

was  ever  brought  into  such  a  condition,  that  the  plaintiff 
[*  52]  can  be  entitled  to  carry  on  the  *  trade  in  that  house  after 

the  dissolution  of  the  partnership;  or  to  have  the  house 
itself  considered  an  item  in  the  joint  estate.  Taking  it  to  be 
clear  at  this  moment,  that  this  was  a  beneficial  partnership,  the 
plaintiff,  having  a  title  to  a  certain,  definable,  aliquot  part  of  the 
profits,  could  at  the  hearing  have  no  more  than  an  account  of 
the  profits  at  the  period  of  dissolution;  taking  care  that  what 
business  is  now  in  execution  shall  be  considered  as  part  of  the 
partnership;  and  that  the  debts  shall  be  paid.  At  some  period 
such  an  account  must  be  taken ;  and  with  a  view  to  it  the  plain- 
tiff is  entitled  to  an  investigation  before  a  jury,  in  an  issue,  to 
ascertain  whether  he  is  entitled,  and  in  what  share  and  amount, 
to  the  profits  of  this  partnership. 

[53]       An    issue    having    been    accordingly   directed,    and    the 
verdict  having  found  that  the  plaintiff  was  a  partner,  en- 
titled to  one  fourth  of  the  profits,  the  motion  was  renewed  [and 
aigued] :  — 

[55]      The  Lord  Chancellor  (Lord  Eldon)  :  — 

The  difl&culty  which  struck  me  when  this  motion  was  ori- 
ginally made,  and  which  still  continues,  is  of  this  nature.  The 
father  employed  his  son  in  his  business;  and,  as  is  frequently 

done  by  a  father,  meaning  to  introduce  his  son,  the  busi- 
[*  56]  ness  was  carried  on  in  the  name  of  *  **  Peacock  &  Co.  *     It 

appeared  to  me  that  the  son,  insisting  that  he  had  a  bene- 
ficial interest,  must  be  entitled  to  an  equal  moiety,  or  to  nothing ; 
that,  as  no  distinct  share  was  ascertained  by  force  of  any  express 
contract  between  them,  they  must  of  necessity  be  equal  partners, 


E.  0.  VOL.  XIX.]      SECT.  III.  —  RELATIONS  BETWEEN  PARTNERS.  551 

Vo.  16.  —  PeMoek  y.  Peaoook,  16  Yei.  66,  67. 

if  partners  in  anything.  In  that  view  the  result  of  the  issue  that 
was  directed  appears  to  be  extraordinary.  The  proposition  being, 
that  the  son  was  interested  in  some  share,  not  exceeding  a  moiety, 
the  jury  in  some  way  upon  the  footing  of  quantum  meruit  held 
him  entitled  to  a  quarter.  I  have  no  conception  how  that  prin- 
ciple can  be  applied  to  a  partnership.  The  parties  however  con- 
sider themselves  bound  by  that  verdict. 

With  regard  to  what  has  passed  since,  the  question  was  much 
agitated  at  the  bar,  whether  this  partnership  is  now  dissolved  by 
the  notice  in  writing  from  the  defendant,  that  from  and  after  the 
date  of  that  notice  the  partnership  should  be  considered  dissolved. 
The  plaintiff  insists,  that  it  is  not  dissolved ;  and  that  it  can  be 
dissolved  only  upon  reasonable  notice.  I  have  always  taken  the 
rule  to  be,  that  in  the  case  of  a  partnership,  not  existing  as  to  its 
duration  by  contract  between  the  parties,  either  party  has  the 
power  of  determining  it,  when  he  may  think  proper ;  subject  to  a 
qualification,  that  I  shall  mention.  There  is,  it  is  true,  incon- 
venience in  this:  but  what  would  be  more  convenient?  In  the 
case  of  a  partnership,  expiring  by  effluxion  of  time,  the  parties 
may  by  previous  arrangement  provide  against  the  consequences: 
but  where  the  partnership  is  to  endure  so  long  as  both  partners 
shall  live,  all  the  inconvenience  from  a  sudden  determination 
occurs  in  that  instance  as  much  as  in  the  other  case.  I  cannot 
agree  that  reasonable  notice  is  a  subject  too  thin  for  a  jury  to  act 
upon :  as  in  many  cases  juries  and  Courts  do  determine  what  is 
reasonable  notice.  With  regard  to  the  determination  of 
contracts  *  upon  the  holding  of  lands,  when  tenancy  at  will  [*  57] 
was  more  known  than  it  is  now,  the  relation  might  be 
determined  at  any  time:  not  as  to  those  matters,  which  during 
the  tenancy  remained  a  common  interest  between  the  parties :  but 
as  to  any  new  contract  the  will  might  be  instantly  determined. 
When  that  interest  was  converted  into  the  tenancy  from  year  to 
year,  the  law  fixed  one  positive  rule  for  six  months'  notice:  a 
rule,  that  may  in  many  cases  be  very  convenient :  in  others,  that 
of  nursery  grounds,  for  instance,  most  inconvenient  As  to  trades 
in  general,  there  is  no  rule  for  the  determination  of  partnership ; 
and  I  never  heard  of  any  rule  with  regard  to  different  branches  of 
trade;  and,  supposing  a  rule  for  three  months*  notice,  that  time 
might  in  one  case  be  very  laige ;  and  in  another,  in  the  very  same 
trade,  unreasonably  short 
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I  have  therefore  always  understood  the  rule  to  be,  that  in  the 
absence  of  express  contract  the  partnership  may  be  determined, 
when  either  party  thinks  proper :  but  not  in  this  sense ;  that  there 
is  an  end  of  the  whole  concern.  All  the  subsisting  engagements 
must  be  wound  up:  for  that  purpose  they  remain  with  a  joint 
ioterest:  but  they  cannot  enter  into  new  engagements.  This 
being  the  impression  upon  my  mind,  I  had  some  apprehension 
from  the  turn  of  the  discussion  here,  that  some  different  doctrine 
might  have  fallen  from  the  Court  at  Guildhall :  but  upon  inquiry 
from  the  LoRi)  Chief  Justice  as  to  his  conception  of  the  rule,  I 
have  no  reason  to  believe  that,  if  this  notice  had  been  given  before 
the  trial,  the  jury  would  not  have  been  directed  to  find  that  the 
partnership  was  by  the  delivery  of  that  paper  dissolved.  My 
opinion  however  being  such  as  I  have  stated,  I  can  do  no  more  in 
this  unhappy  case  than  restrain  each  party  from  receiving  the 

effects  of  that  partnership,  determined  at  the  date  of  that 
[*58]  paper,  and  appoint  a  receiver  of  the  *  outstanding  estate. 

This  has  so  entirely  altered  the  views  of  both  the  parties, 
that  it  is  better  that  any  farther  proposition  should  be  the  subject 
of  another  motion. 


ENGLISH  NOTES. 

The  following  sections  of  the  Partnership  Act,  1890  (53  &  54  Vict, 
c.  39),  deals  with  this  and  other  presumptioDS  in  the  absence  of  express 
agreement :  — 

^<  Section  24.  The  interests  of  partners  in  the  partnership  property 
and  their  rights  and  duties  in  relation  to  the  partnership  shall  be  deter- 
mined, subject  to  any  agreement  express  or  implied  between  the  part* 
ners,  by  the  following  rules: 

*^  (1.)  All  the  partners  are  entitled  to  share  equally  in  the  capital  and 
profits  of  the  business,  and  must  contribute  equally  towards  the  losses 
whether  of  capital  or  otherwise  sustained  by  the  firm. 

^'  (2.)  The  firm  must  indemnify  every  partner  in  respect  of  payments 
made  and  personal  liabilities  incurred  by  him,  — 

"  (a,)  In  the  ordinary  and  proper  conduct  of  the  business  of  the 

firm;  or, 
"  (J.)  In  or  about  anything  necessarily  done  for  the  preservation  of 
the  business  or  property  of  the  firm. 
"  (3.)  A  partner  making,  for  the  purpose  of  the  partnership,  any  actual 
payment  or  advance  beyond  the  amount  of  capital  which  he  has  agreed 
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to  subscribe,  is  entitled  to  interest  at  the  rate  of  five  per  cent  per 
annum  from  the  date  of  the  payment  or  advance. 

*^  (4.)  A  partner  is  not  entitled,  before  the  ascertainment  of  profits^  to 
interest  on  the  capital  subscribed  by  him. 

''  (5.)  Every  partner  may  take  part  in  the  management  of  the  partner- 
ship business. 

<^  (6.)  No  partner  shall  be  entitled  to  remuneration  for  acting  in  the 
partnership  business. 

^'  (7.)  No  person  may  be  introduced  as  a  partner  without  the  consent 
of  all  existing  partners. 

<<  (8.)  Any  difference  arising  as  to  ordinary  matters  connected  with 
the  partnership  business  may  be  decided  by  a  majority  of  the  partners, 
but  no  change  may  be  made  in  the  nature  of  the  partnership  business 
without  the  consent  of  all  existing  partners. 

<<  (9.)  The  partnership  books  are  to  be  kept  at  the  place  of  business  of 
the  partnership  (or  the  principal  place,  if  there  is  more  than  one),  and 
every  partner  may,  when  he  thinks  fit,  have  access  to  and  inspect  and 
copy  any  of  them." 

<<  Section  26.  —  (1.)  Where  no  fixed  term  has  been  agreed  upon  for  the 
duration  of  the  partnership,  any  partner  may  determine  the  partnership 
at  any  time  on  giving  notice  of  his  intention  so  to  do  to  all  the  other 
partners. 

**  (2.)  Where  the  partnership  has  originally  been  constituted  by  deed, 
a  notice  in  writing,  signed  by  the  partner  giving  it,  shall  be  sufficient 
for  this  purpose, 

"  Section  27.  —  (1.)  Where  a  partnership  entered  into  for  a  fixed 
term  is  continued  after  the  term  has  expired,  and  without  any  express 
new  agreement,  the  rights  and  duties  of  the  partners  remain  the  same 
as  they  were  at  the  expiration  of  the  term,  so  far  as  is  consistent 
with  the  incidents  of  a  partnership  at  will. 

<^  (2.)  A  continuance  of  the  business  by  the  partners  or  such  of  them 
as  habitually  acted  therein  during  the  term,  without  any  settlement  or 
liquidation  of  the  partnership  affairs,  is  presumed  to  be  a  continuance 
of  the  partnership." 

"  Section  32.  Subject  to  any  agreement  between  the  partners,  a  part- 
nership is  dissolved,  — 

"  (a.)  If  entered  into  for  a  fixed  term,  by  the  expiration  of  that  term. 

*^  (b.)  If  entered  into  for  a  single  adventure  or  undertaking,  by  the 
termination  of  that  adventure  or  undertaking. 

*^  (c.)  If  entered  into  for  an  undefined  time,  by  any  partner  giving 
notice  to  the  other  or  others  of  his  intention  to  dissolve  the  part- 
nership. 

''In  the  last-mentioned  case  the  partnership  is  dissolved  as  from  the 
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date  mentioned  in  the  notice  as  the  date  of  dissolution,  or  if  no  date  is 
so  mentioned,  as  from  the  date  of  the  communication  of  the  notice. 

'<  Section  33.  —  (1.)  Subject  to  any  agreement  between  the  partners, 
every  partnership  is  dissolved  as  regards  all  the  partners  by  the  death 
or  bankruptcy  of  any  partner. 

'^  (2.)  A  partnership  may,  at  the  option  of  the  other  partners,  be  dis- 
solved if  any  partner  suffers  his  share  of  the  partnership  property  to  be 
charged  under  this  Act  for  his  separate  debt." 

AMERICAN  NOTEa 

The  first  part  of  the  rule,  to  the  effect  that  in  the  absence  of  any  pro- 
vision in  the  articles  or  other  agreement,  the  partners  will  be  presumed  to 
share  the  profits  and  losses  equally,  is  supported  by  the  following  American 
cases :  Paul  v.  Cvdlum^  132  United  States,  539 ;  Brewer  v.  Brownet  68  Alabama, 
210;  Griggs  v.  Clark,  23  California,  427;  Ltgare  v.  Peacocky  109  Illinois,  94; 
Moore  v.  Bare,  11  Iowa,  198;  Lee  v.  Lashbrooke,  8  Dana  (Ky.),  214 ;  Wolfe  v. 
Gilmer,  7  Louisiana  Annual,  583 ;  Fteischmann  v.  Gottschalk,  70  Maryland, 
623  ;  Harris  v.  Carter,  147  Massachusetts,  313  ;  Northrup  v.  McGUl,  27  Michi- 
gan,  234;  Randle  v.  Richardson,  53  Mississippi,  176 ;  Henry  v.  Bassett,  75  Mis- 
souri, 89  ;  Ratzer  v.  Ratzer,  28  New  Jersey  Eq.  136;  Ryder  v.  Gilbert,  16  Hun 
(N.  Y.),  163 ;  Evans  v.  Warner,  47  New  York  Supplement,  16. 

*'  In  the  absence  of  agreement  or  evidence  as  to  the  proportions  of  profit 
and  loss  to  be  divided  between  the  partners,  the  presumption  is  in  favor  of 
the  equality  of  the  shares.  It  makes  no  difference  that  one  partner  has  con- 
tributed all  the  capital  and  the  other  only  services  or  skill,  for  the  Court  can. 
not  set  a  proportionate  value  upon  these  respective  contributions.  The  value 
of  each  partner  depends  on  many  things  besides  his  capital,  such  as  skill, 
industry,  reputation,  connection,  and  the  like ;  and  the  silence  of  the  parties 
naturally  signifies  an  agreed  and  conceded  equality.  It  follows  from  the 
same  reasons  that  if  the  contribution  to  capital  is  in  unequal  proportions,  the 
profits  and  losses  are  not  presumably  to  be  shared  in  the  ratio  of  the  shares  of 
capital,  but  equally."    Bates  on  Partnership,  §  181. 

Of  course  there  is  nothing  to  prevent  the  parties  from  making  such  an 
agreement  as  they  choose  with  regard  to  the  sharing  of  profit  and  loss.  Paul 
V.  Cullum,  supra ;  Welsh  v.  Canfield,  60  Maryland,  469 ;  Fleischmann  v.  GoU- 
schalk,  supra. 

If  there  is  an  agreement  as  to  the  proportion  in  which  profits  are  to  be 
shared,  it  will  be  presumed  that  losses  are  to  be  borne  in  the  same  ratio, 
though  there  is  no  positive  rule  to  that  effect.  Flagg  v.  Stowe,  85  Illinois,  164 ; 
Whiicomb  v.  Converse,  119  Massachusetts,  38,  42 ;  Moley  v.  Brine,  120  id.  324 ; 
Bates  on  Partnership,  §  181. 

In  the  absence  of  an  agreement  to  the  contrary,  the  firm  is  indebted  to 
each  partner  for  the  amount  of  his  contribution  to  the  capital  stock,  and  this 
indebtedness  must  be  paid  before  profits  are  divided.  It  makes  no  difference 
that  aU  the  capital  is  contributed  by  one  partner.  ^  After  payment  of  the 
debts,  the  contributions  of  partners  to  capital  are  aU  to  be  repaid  before  there 
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can  be  any  division  of  profits.  And  if  the  assets  are  not  sufficient,  after  pay- 
ing the  debts,  to  repay  the  capital,  the  deficit  must  be  shared  by  all  the 
partners ;  and  the  partner  who  has  contributed  more  than  his  share  of  cap- 
ital is  therefore  entitled  to  contribution  from  the  rest"  Parsons  on  Partner- 
ship, 4th  ed.,  §  173.  See  Hellebush  v.  Caughlin,  37  Federal  Rep.  (U.  S.)  294; 
Coward  v.  Clanton,  79  California,  23 ;  Whiicomb  v.  Converse,  119  Massachusetts, 
38 ;  Livingston  y.  Blanchard,  130  Massachusetts,  341 ;  Hayes  v.  Hayes,  66  New 
Hampshire,  134 ;  Jones  v.  Butler,  87  New  York,  613 ;  Leserman  v.  Bemheimer, 
113  New  York,  39 ;  Emerick  y.  Moir,  124  Penn.  State,  498;  Shea  y.  Donahue, 
15  Lea  (Tenn.),  160. 

With  regard  to  the  second  part  of  the  rule,  it  is  universally  agreed  that, 
where  there  is  no  agreement  that  the  partnership  shall  continue  for  a  definite 
time,  either  partner  may  dissolve  it  at  his  pleasure.  Howell  v.  Harvey,  5  Ar- 
kansas, 270 ;  Lawrence  v.  Robinson,  4  Colorado,  667 ;  BUike  y.  Sweeting,  121 
Illinois,  67;  Carlton  v.  Cummins,  61  Indiana,  478;  Whiting  v.  Leakin,  66 
Maryland,  255 ;  Fletcher  v.  Reed,  131  Massachusetts,  312 ;  Walker  y.  Whipple, 
68  Michigan,  476 ;  Berry  v.  Folkes,  60  Mississippi,  576 ;  McElvey  v.  Leiois,  76 
New  York,  873  ;  McMahon  y.  McCleman,  10  West  Virginia,  419 ;  Parsons 
on  Partnership,  4th  ed.,  §  306,  note  1. 

Where  the  partnership  is  for  a  fixed  term,  the  American  authorities  are  by 
no  means  uniform  as  to  whether  one  partner  can  efEect  a  dissolution  at  wilL 
That  he  cannot  was  clearly  Judge  Story's  opinion,  as  appears  from  the  fol- 
lowing passage :  — 

^*  In  cases  where  the  partnership  is  by  the  agreement  to  endure  for  a  lim- 
ited period  of  time,  the  question  whether  it  may  within  the  period  be  dissolved 
by  the  mere  act  or  will  of  one  of  the  partners,  without  the  consent  of  all  the 
others,  does  not  seem  to  be  absolutely  and  definitely  settled  in  our  jurispru- 
dence, although  it  would  not  seem,  upon  principle,  to  admit  of  any  real  doubt 
or  difficulty.  Whenever  a  stipulation  is  positively  made  that  the  partnership 
shall  endure  for  a  fixed  period,  or  for  a  particular  adventure  or  voyage,  it 
would  seem  to  be  at  once  inequitable  and  injurious  to  permit  any  partner  at 
his  mere  pleasure  to  violate  his  engagement,  and  thereby  to  jeopard,  if  not 
sacrifice,  the  whole  objects  of  the  partnership ;  for  the  success  of  the  whole 
undertaking  may  depend  upon  the  due  accomplishment  of  the  adventure  or 
voyage,  or  the  entire  time  be  required  to  put  the  partnership  into  beneficial 
operation.  It  is  no  answer  to  say  that  such  a  violation  of  the  engagement 
may  entitle  the  injured  partners  to  a  compensation  in  damages ;  for,  inde- 
pendently of  the  delay  and  uncertainty  attendant  upon  any  such  mode  of 
redress,  it  is  obvious  that  the  remedy  may  be  —  nay,  must  be  —  in  many 
cases  utterly  inadequate  and  unsatisfactory.  If  there  be  any  real  and  just 
ground  for  the  abandonment  of  the  partnership,  a  Court  of  Equity  is  compe- 
tent to  administer  suitable  redress.  But  that  is  exceedingly  different  from 
the  right  of  the  partner,  sua  sponte,  from  mere  caprice,  or  at  his  own  pleasure, 
to  dissolve  the  partnership.  In  short,  the  opposite  doctrine,  although  perhaps 
in  some  measure  countenanced  by  the  Roman  law,  is  founded  upon  reasons  ex- 
ceedingly artificial,  if  not  indefensible."    Story  on  Partnership,  7th  ed.,  §  275. 

This  view  has  been  taken  by  some  courts.    Pearpoint  y.  Graham,  4  Wash- 
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ington's  Circuit  Court  Rep.  (U.  S.)  282 ;  Smith  v.  Mvloeky  1  Robertson  (N.  Y.), 
569 ;  Ferrero  y.  Bukkneyer,  34  Howard's  Pradioe  Rep.  (N.  Y.),  83;  Hanna^ 
man  ▼.  Karridk,  9  Utah,  23Q ;   Cole  y.  MoxUy,  12  West  Virginia,  730. 

Bat  the  weight  of  American  authority  appears  to  be  eonXra,  See  Blake  y. 
Dorgan^  1  Greene  (Iowa),  537,  540;  Monroes.  Conner,  15  Maine,  178, 180; 
Solomon  y.  Kirkwoody  55  Michigan,  256 ;  Skinner  y.  Dayton^  19  Johnson  (N.  Y.), 
513,  588 ;  Mason  y.  Connell,  1  Wharton  (Penn.),  881 :  Slemmer^s  Appeal,  58 
Pennsylyania  State,  168, 176.  Other  cases  are  cited  in  Bates  on  Partnership, 
S  577 ;  17  Am.  &  Eng.  Encycl.  of  Law,  1st  ed.,  1097,  1008. 

In  Karrick  y.  Hannaman,  168  United  States,  328,  335,  Gray,  J.,  thus 
states  the  preyailing  American  doctrine,  thou^  the  Court  was  not  called  upon 
to  decide  the  point :  — 

'*  No  partnership  can  efficiently  or  beneflciaUy  cairy  on  its  business  withr 
out  the  mutual  confidence  and  co-operation  of  all  the  partners.  Even  when, 
by  the  partnership  articles,  they  have  coyenanted  with  each  other  that  the 
pactnership  shall  continue  for  a  certain  period,  the  partnership  may  be  dis- 
solyed  at  any  time,  at  the  will  of  any  partner,  so  far  as  to  put  an  end  to  the 
partnership  relation  and  to  the  authority  of  each  partner  to  act  for  all ;  but 
rendering  the  partner  who  breaks  his  coyenant  liable  to  an  action  at  law  for 
damages,  as  in  other  cases  of  breaches  of  contract.  .  .  .  According  to  the 
authorities  just  oited^  the  only  difference,  so  far  as  concerns  the  right  of  dis- 
solution by  one  partner,  between  a  partnership  for  an  indefinite  period  and 
one  for  a  specified  term  is  this.  In  the  former  case,  the  dissolution  is  no 
breach  of  the  partnership  agreement,  and  affords  the  other  partner  no  ground 
of  complaint.  In  the  latter  case,  such  a  dissolution  before  the  expiration  of 
the  time  stipulated  is  a  breach  of  the  agreement^  and  as  such  to  be  compen- 
sated in  damages.  But  in  either  case  the  action  of  one  partner  does  actually 
dissolve  the  partnership." 


Na  17.  — NOEWAY  v.  EOWE. 
(1812.) 

No.  18.  — RULE  V.  JEWELL. 
(1881.) 

RULE. 

In  a  business  of  a  highly  speculative  character,  a  partner 
vrho  stands  by  and  takes  no  decided  step  for  assertion  of 
his  rights  will  not  be  allowed,  after  a  considerable  period, 
and  when  the  success  of  the  venture  is  assured  by  the  exer- 
tions of  the  remaining  partners,  to  claim  his  share  of  profits 
as  a  partner. 


B.  C.  VOL.  XIX.]     SECT.  IIL  —  BSLATIOK3  BETWEEN  PABTNEBS.  657 

V*.  17.  -•  V«nNiy  ▼.  mmn,  1%  Ym&f,  IK  140. 

Vorway  ▼.  Sowe. 

19  Veeey,  144*1«0  (12  B.  B.  167). 

Partnership.  —  Miming  Property,  —  Claim  0/  Partner  standing  aside  toMle 
others  carry  on  Venture.  — Laches. 

Motion  for  a  receiver  on  a  mining  concern  refused  upon  a  claim  of  [144] 
l>artnership  in  the  equitable  interest,  not  raiBed  nntil  the  concern  at  a  great 
expense  became  prosperous,  and  denied  by  the  anitwer. 

The  bill  stated  indentuies  of  lease,  dated  the  Ist  of  March, 
1806 ;  by  which  Thomas  Carljon  granted  to  John  Amber  Hanley, 
his  partners,  fellow  adventurers,  executors,  administrators,  and 
assigns,  fall  and  free  liberty,  license,  power,  and  authority  to  dig, 
work,  &c.  for  tin,  copper,  lead,  &c.  in  the  mines  called  Grinnis 
in  the  county  of  Cornwall;  to  hold  for  twenty-one  years;  reserv- 
ing the  eighth  share  to  Carlyon  and  his  heirs.  There  was  a  simi- 
lar lease  by  Lord  Mount  Edgecombe  of  a  mine,  called  Campdown. 
Hanley,  having  divided  his  interest  in  these  mines  into  sixty-four 
shares,  which  he  sold  to  the  defendant  Rowe  and  other  persons, 
continued  to  work  the  mines  on  the  joint  account  until  his  death 
intestate  in  1808.  The  plaintiff  Norway  was  his  administrator. 
The  bill  farther  stated,  that  the  defendant  Bowe,  who  was  one  of 
the  shareholders,  after  Hanley 's  death  assumed  the  management; 
taking  possession  of  the  materials  and  machinery ;  and  continued 
to  work  them ;  and,  having  formed  a  plan  to  procure  the  whole  or 
chief  interest  in  the  mines,  applied  for  fresh  leases  or  sets ;  which 
application  was  refused  by  the  agents  on  the  ground  of  the 
subsisting  *  grants ;  and  that  he  then  obtained  by  misrep-  [*  145] 
resentation  or  for  some  small  sum  of  money  those  grants 
from  persons,  with  whom  they  had  been  deposited  by  Hanley; 
and  proposed  to  surrender  them  in  consideration  of  new  leases  or 
sets  to  him  in  his  sole  name ;  that  new  leases  were  granted  accord* 
ingly  for  twenty -one  years ;  expressed  to  be  in  consideration  of  the 
surrender  of  the  original  leases,  to  Bowe,  his  partners,  fellow 
adventurers,  executors,  administrators,  and  assigns.  The  bill 
farther  charging  that  the  defendant  worked  the  mines  in  an  un- 
fair and  prejudicial  manner,  tending  to  exhaust  them,  that  the 
money,  for  which  he  had  mortgaged  to  the  other  defendants  was 
due  by  him  before  the  mortgages  were  made,  and  no  part,  or  very 
little,  was  applied  to  the  working,  prayed,  that  the  defendant 


558  PABTKEBSHIP. 


Ho.  17.  —  Vorway  ▼.  Sow*,  19  Ymj,  li5, 146. 


Bowe  may  be  declared  a  trustee  of  the  new  leases  for  the  plaintiffs 
and  the  other  joint  proprietors  or  adventurers  with  Hanley  in  the 
original  leases ;  and  may  be  decreed  to  assign  and  account  accord- 
ingly, and  deliver  up  possession,  &c  ;  an  injunction  to  restrain 
him  from  working;  and  that  some  person  may  be  appointed  to 
work,  &c. 

The  defendant  Bowe  by  his  answer,  admitting  the  sale  to  him 
by  Hanley  of  one  sixty-fourth  share  of  the  mine  called  Great 
Crinnis,  eight  shares  of  Little  Crinnis,  and  one  share  of  Camp- 
down,  stated,  that  in  1808  Hanley  abandoned  the  mine  called 
Great  Crinnis ;  which  remained  waste  above  fifteen  months ;  and 

he  assigned  his  interest  in  Little  Crinnis  to Hoare ;  who 

relinquished  in  the  defendant's  favour;  that  after  Hanley 's  death 
the  defendant,  being  arrested  by  joint  creditors,  and  obliged  to 
pay,  and  having  applied  to  other  part  owners,  who  declined  to 
consider  themselves  as  such,  or  to  contribute  to  the  debts ; 
[*  146]  and,  no  person  *  claiming  any  interest,  bought  the  imple- 
ments and  materials;  joined  with  other  persons;  and 
Great  and  Little  Crinnis  having  been  abandoned,  more  than  a 
year  and  a  day  having  passed  without  working,  after  which  by  the 
laws  and  usage  of  the  Stannaries  leases  are  considered  void,  and 
virtually  abandoned,  and  that  the  landlord  has  a  right  to  re-enter, 
in  consequence  of  that  abandonment  and  breach  of  covenants  the 
landlord  entered;  and  granted  to  the  defendant;  that,  having 
worked  at  great  expense  under  the  promise  of  leases,  he  applied 
for  and  obtained  them  in  1811 ;  no  person  claiming  in  all  that 
time ;  that  Hoare,  having  obtained  possession  of  the  original  leases 
by  agreement  with  Hanley,  as  his  own  property,  delivered  them 
up  to  the  defendant  on  his  application ;  that  the  words  "  in  con* 
sideration  of  the  surrender  of  the  original  leases  of  1806  "  were 
introduced  in  the  new  leases  without  the  defendant's  knowledge, 
as  a  fraud  upon  him ;  and  that  he  borrowed  £50,000  from  the  other 
defendants  upon  the  new  leases,  to  enable  him  to  work ;  denying 
that  he  worked  under  the  old  grants,  or  for  the  benefit  of  the 
original  proprietors,  and  all  the  chaiges  of  fraud,  &c. 

A  motion  was  made  for  an  injunction  to  restrain  the  working, 
&C. ,  and  for  a  reference  to  the  Master  to  appoint  a  manager  and 
receiver ;  and  affidavits  were  offered  in  support  of  the  allegations 
in  the  bill  as  to  the  plaintiff 's  title,  &c.,  and  contradicting  the 
answer. 
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An  objection  was  made  to  reading  affidavits  of  title  in  support 
of  the  motion  against  the  answer,  denying  the  title. 

The  Lord  Chancellor  refused  to  admit  the  affidavits  [so  [156] 
far  as  relates  to  the  title  to  the  property,  and  proceeded  to 
consider  the  motion  for  a  receiver  upon  the  answer,  and  reading  the 
affidavits  so  far  only  as  relates  to  the  allegations  of  exclusion  and 
mismanagement]. 

The  Lord  Chancellor  (Lord  Eldon)  : —  [158] 

I  take  this  motion  to  be  simply  for  a  receiver ;  and  this  ap- 
pears to  be  a  case  of  great  consequence,  not  only  to  the  parties 
interested,  but  to  all  who  may  be  engaged  in  similar  concerns;  and 
I  have  not  at  present  the  information  that  is  necessary.  For  the 
purpose  of  directing  issues  I  ought  to  know  what  are  the  circum- 
stances with  regard  to  the  estates  or  liberties  or  authorities,  which 
have  been  held  or  exercised  under  the  equitable  operation  of  the 
last  grants  or  leases.  This  is  nothing  like  a  demise  of  mines :  I 
do  not  say,  that  similar  principles  will  not  apply  to  it  These 
leases,  as  they  are  called,  are  not  demises  of  the  mines,  but  simple 
grants  of  liberties  and  licenses  to  work  to  some  persons  named, 
and  others  not  named,  but  described  under  the  character  of  fel- 
low adventurers,  &c.  '  It  is  necessary  to  see,  not  only  one  of  the 
original  leases,  but  also  one  of  the  titles,  under  which  the  sharers 
became  interested,  and  the  form  of  the  mortgages ;  for,  if  there  is 
nothing  more  than  a  license  to  work,  there  is  no  estate  whatever. 

The  bill  prays  nothing  on  the  ground,  that  the  surrender  of  the 
old  leases  was  not  an  effectual  surrender :  nor  does  it  bring  into 
question  the  right  of  the  person,  who  held  those  leases,  to  deliver 
them  up  to  be  cancelled;  assuming  that  the  old  leases  are  gone: 
and  insisting  upon  a  trust  as  to  the  new  leases  for  the  persons 
interested  in  the  old.  The  question,  whether  an  equity  attaches 
from  the  circumstance,  that  the  original  adventurers  are  to 
be  considered  as  interested  in  the  new  leases,  must  be  *  de-  [*  159] 
termined  in  equity.  What  is  there  to  be  tried  at  law, 
unless  some  question  of  fact  should  arise,  before  that  decision  can 
be  had  in  equity  ? 

In  the  case  of  SenJio^ise  v.  Christian,^  which  I  remember,  Lord 

^  No  reference  is  given  in  the  report  in  Vesey,  bat  the  caae  is  reported  in  a  note  to 
Hart  y.  Clarke,  in  19  Beav.  356.    B.  C. 
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BossLTN  advanced  a  doctrine  with  regard  to  mining  concerns,  upon 
which  at  least  the  Court  would  not  refuse  to  act  without  great 
consideration ;  holding,  that,  if  the  plaintiff,  not  having  the  legal 
interest,  stands  by,  suffering  the  defendant  to  incur  great  expense 
and  risk,  that  is  a  case  not  to  be  admitted  in  a  Court  of  Equity. 
Consider  the  nature  of  such  a  concern.  It  frequently  remains  for 
years  in  the  most  hopeless  state;  and  may  at  last  be  rendered 
profitable  by  an  adventurous  speculator,  embarking  property  of  his 
own  and  others  in  the  pursuit  The  speculation  is  very  hazard- 
ous: perhaps  when  you  have  a  golden  prospect,  the  whole  may 
fail.  I  have  known  a  copper  mine  producing  £20,000  a  year; 
and  the  next  week  worth  nothing;  and  that  is  as  true  of  coal 
mines.  There  are  persons,  who  will  stand  by,  see  the  expenditure 
incurred,  if  it  turns  out  profitable,  set  up  their  claim;  if  other- 
wise, have  nothing  to  do  with  it.  It  deserves  great  consideration, 
whether  the  Court  would  interpose  even  by  decree,  much  less  on 
motion.     Seaman  v.   Vawdrey,  16  Vesey,  390  (10  R  R  207). 

This  is  a  case,  in  which  it  must  be  established  upon  the  state 
of  this  record  and  the  prayer  of  the  bill,  that  the  defendant  is  a 
trustee  of  all  the  benefits  of  the  liberty  and  license,  granted  by 
the  last  leases,  for  himself,  and  his  fellow  adventurers,  who  have 
not  abandoned  the  concern.  In  that  way  of  considering  it  he  has 
just  as  good  a  right  to  the  possession  as  they  have.  He  is  a  ten- 
ant in  common :  and  then  the  only  ground  for  a  receiver 
[*  160]  is,  that  he  is  wasting  the  property,  or  excluding  *  from 
the  fair  opportunity  of  interfering  in  the  concern  those 
who  are  entitled  with  him  to  the  benefit  of  the  license.  Of  mis- 
management there  is  no  appearance ;  though  there  is  of  exclusion. 

The  mortgagees  have  nothing  to  do  with  it  I  must  consider 
the  defendant,  admitting  him  to  be  the  only  debtor  in  law,  as 
having  a  charge  for  all  the  expenditure  he  has  incurred ;  and  it  is 
impossible  to  remove  him  from  the  possession  without  reimburs- 
ing him  all  he  has  laid  out,  and  is  liable  to,  with  reference  to 
both  the  present  and  the  old  concerns. 

The  motion  for  a  receiver  was  accordingly  refttsed. 
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Bnle  y.  JewelL 

18  Ch.  D.  660-668  (s.  c.  29  W.  R.  755). 

Cost-hooh  Mine,  —  Partner.  —  Claim,  —  Lying-hy,  —  Lapse  of  Time,    [660] 

At  a  meeting  of  the  partners  in  a  cost-book  mine  held  in  1874,  it  was  stated 
that  the  mine  was  £2003  in  debt,  and  a  call  of  £25  was  made  upon  each  of  the 
six  shares  in  the  mine.  Two  of  the  partners  did  not  pay  this  call,  and  were  in 
arrear  for  other  calls.  At  subsequent  meetings  in  June,  1874,  the  shares  of 
these  partners  were  declared  to  be  forfeited.  These  two  partners  took  no  steps 
as  to  the  mine  until  July,  1879,  when  they  made  a  claim,  and  in  September, 
1880,  they  brought  an  action,  alleging  that  the  shares  had  not  been  regularly 
forfeited,  and  claiming  to  be  still  partners.  It  appeared  that  the  mine  was  in 
debt  in  1878. 

Hddy  that  even  assuming  the  shares  not  to  have  been  regularly  forfeited,  the 
plaintiffs,  under  the  circumstances,  could  not,  after  lying  by  for  more  than  six 
years,  successfully  assert  their  claim  to  be  partners. 

Under  an  agreement  made  on  the  11th  of  January,  1871,  Joseph 
Eule  and  John  T.  Rule,  the  plaintiflfs,  and  J.  H.  Jewell  and  W. 
J.  Hocking,  and  one  Edward  Wilkins  (who  afterwards  assigned 
his  interest  to  Hocking),  became  partners  in  a  Cornish  mine 
worked  on  the  cost-book  principle,  the  undertaking  being  held  in 
six  parts  or  shares,  to  two  of  which  Joseph  Eule  and  J.  T.  Rule 
were  entitled.  In  May,  1874,  a  meeting  was  held,  when  the 
accounts  showed  a  balance  of  £2003  against  the  mine,  and  a  call 
of  £25  a  share  was  made.  At  the  same  meeting  it  was  resolved 
that  all  shares  on  which  arrears  of  calls  should  remain  due  on  the 
8th  of  June  should  be  forfeited.  The  resolutions  were  signed  by 
Hocking,  Wilkins,  and  J.  H.  Jewell.  Joseph  Rule  and  John  T. 
Rule  did  not  pay  these  calls  of  £25  when  due,  and  it  was  said 
that  money  was  due  from  them  on  a  previous  call.  At  a  meeting 
held  on  the  9th  of  June  it  was  resolved  that  their  shares  be  for- 
feited. This  resolution  was  confirmed  at  another  meeting  held  on 
the  24th  of  June,  but  there  appeared  to  have  been  irregularities  in 
the  meetings.  There  were  meetings  in  1875  and  in  1878  at  which 
further  calls  were  made,  but  nothing  further  was  done  by 
*  either  of  the  plaintiffs  until  July,  1879,  when  they  made  [*  661] 
a  claim  to  their  shares.  On  the  3rd  of  September,  1880, 
they  commenced  this  action,  alleging  that  the  calls  had  been 
irregularly  made,  that  the  proceedings  at  the  meetings  were  irregu- 
lar, and  that  their  shares  were  not  forfeited,  and  claiming  to  be 
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partners  in  the  mine  with  the  defendants  J.  H.  Jewell  and  W.  J. 
Hocking. 

The  statement  of  defence  alleged  that  the  shares  of  the  plaintiffs 
had  been  regularly  forfeited,  and  that  from  1874  to  1879  the  mine 
had  been  a  losing  concern,  as  the  plaintiffs  well  knew,  and  that 
it  was  only  owing  to  the  extraordinary  rise  in  the  price  of  tin  in 
the  latter  part  of  the  year  1879  that  the  mine  had  become  valu- 
able; and  the  defendants  claimed  the  benefit  of  the  Statute  of 
Limitations. 

Kigt>y,  Q.  C. ,  and  Chadwyck  Healey,  for  the  plaintiffs :  — 

The  power  of  forfeiting  shares  is  strictissimi  juris,  and  if  it  has 
been  irregularly  exercised,  mere  acquiescence  will  not  bar  the 
claim.  Clarke  v.  Hart,  6  H.  L.  C.  633  (see  note  to  No.  15,  p.  547, 
ante).  In  Prendergast  v.  Turton,  1  Y.  &  C.  Ch.  98  (on  appeal, 
13  L.  J.  Ch.  268),  the  circumstances  were  different  Here  the 
meeting  was  irregular,  and  due  notice  of  the  forfeiture  was  not 
given.  Clements  v.  Hall,  2  De  G.  &  J.  173 ;  Garden  Gully  United 
Qtbartz  Mining  Company  v.  McIAster,  1  App.  Cas.  39 ;  Norway  v. 
Rowe,  19  Ves.  144  (p.  557,  ante).  If  the  mine  was  so  much  in 
debt,  the  call  was  absurd,  and  it  was,  in  fact,  made  merely  to  get 
rid  of  the  plaintiffs.  If  it  appears  that  the  defendants  have  ad- 
vanced money  and  have  thereby  made  the  mine  profitable,  the 
plaintiffs  may  be  put  upon  terms.  They  were  legally  partners, 
and  must  remain  so  unless  they  are  shown  to  have  been  properly 
removed. 

Witnesses  were  examined  to  prove  the  allegations  made  in  the 
statement  of  claim  and  by  counsel.  The  effect  of  the  evidence  is 
stated  by  his  Lordship  in  the  judgment.  It  appeared  that  though 
by  calls  and  otherwise  the  balance  had  been  reduced,  there  was  in 
1878  a  balance  of  £926  against  the  mine. 

Higgins,  Q.  C,  and  Northmore  Lawrence,  for  the  defendants, 
were  not  called  upon. 

[*  662]       *  Kay,  J. ,  after  stating  the  facts  and  the  manner  in 
which,  on  the  evidence,  the  calls  appeared  to  have  been 
made  and  the  forfeiture  appeared  to  have  been  declared,  con- 
tinued :  — 

Now  the  first  question  is  whether  that  was  a  proper  forfeiture  of 
the  shares.  I  have  not  heard  the  other  side,  but  it  seems  to  me 
that  it  was  not  a  proper  and  regular  forfeiture  of  the  shares  accord- 


R.  0.  VOL.  XIX.]      SECT.  III.  —  RELATIONS   BETWEEN  PARTNERS.        563 
No.  la. — Bole  ▼.  JeweU,  18  Gh.  D.  068»  668. 

ing  to  the  provisions  of  the  Stannaries  Acts,  and  I  shall  deal  with 
the  case  as  though  the  forfeiture  was  in  point  of  law  invalid. 

Then  I  have  to  consider  what  happened  afterwards.  The  Stat- 
ute of  Limitations  has  been  pleaded,  but  I  think  it  has  been  truly- 
said  that,  there  having  been  no  valid  forfeiture  on  the  9th  of  June, 
the  Statute  of  Limitations  could  not  begin  to  run  against  the 
plaintiflFs  from  that  time.  They  would  remain  shareholders  in 
law  and  in  equity,  if  the  word  "  shareholders  *  be  applicable,  or 
they  would  still  remain  partners  notwithstanding  what  was  done 
on  that  day.  Therefore  the  Statute  of  Limitations  would  not  be 
a  good  plea  to  their  claim  to  maintain  their  partnership. 

But  I  have  to  consider  that  this  was  a  mining  adventure,  which 
is,  as  Lord  Eldon  long  ago  said  ( Williams  v.  Attenborough,  T.  & 
R  70),  a  species  of  trade,  and  there  is  a  very  well  settled  course 
of  decision,  according  to  which  I  must  now  decide,  whether  these 
plaintiffs  have  a  right  to  maintain  their  present  claim  after  the 
lapse  of  time  which  has  occurred  between  the  9th  of  June,  1874, 
about  which  time  they  received  notice  of  the  forfeiture,  and  the 
3rd  of  September,  1880,  when  they  issued  the  writ  in  this  action. 
Now,  how  is  that  delay  accounted  for  ?  I  will  read  from  the  evi- 
dence which  has  been  given  by  these  two  plaintiffs  themselves, 
[His  Lordship  then  read  and  commented  on  the  evidence,  coming 
to  the  conclusion  that  each  of  the  plaintiffs  must  have  been  aware 
of  what  had  been  done,  and  that  neither  of  them,  from  June,  1874, 
until  July,  1879,  ever  made  or  suggested  any  claim  to  be  a  part- 
ner in  this  concern,  or  ever  offered,  nor  had  either  of  them  now  by 
tl^e  pleadings  offered,  to  pay  the  calls.  ]  In  that  state  of  things  I 
have  to  consider  whether  this  case  comes  within  the  well-known 
authority  of  Prendergast  v.  Turton,  1  Y.  &  C.  Ch.  98  (on  appeal, 
13  L.  J.  Ch.  268),  or  the  later  case  of  Clarke  v.  ffart,  6  H. 
L.  C.  633.  *  [His  Lordship  then  stated  the  facts  of  the  [*  663] 
latter  case  as  reported.  ] 

Now,  I  want  to  know  what  similarity  there  is  between  the  two 
cases.  There  is  the  broad  and  plain  distinction  that  Hart  had  a 
legal  interest  in  the  mine.  He  was  one  of  three  lessees  of  the 
mine,  and,  of  course,  if  his  share  was  forfeited,  he  must  have  been 
declared  a  trustee  of  that  third  share  for  his  co-adventurers.  I 
have  nothing  like  that  here,  as  it  does  not  appear  that  there  is 
anything  like  legal  property  in  these  two  plaintiffs.  There  was 
also  an  interval  of  time  very  much  shorter  than  occurs  in  this  case. 
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Then  the  attempted  forfeiture  was  a  conditional  forfeiture  not 
treated  as  an  absolute  forfeiture,  and  three  years  after  that  the 
bill  was  filed.  But  in  this  ease  I  have  an  interval  of  time  which 
more  than  covers  the  statutory  period  of  limitation,  by  analogy  to 
which  a  Court  of  Equity  generally  acts,  during  which  interval  no 
claim  whatever  was  made  by  either  of  these  plaintiffs  upon  their 
copartners,  nor  was  there  any  offer  to  pay  the  arrears  of  their 
calls,  unless  I  am  to  treat  a  statement  which  one  of  them  says  he 
made  to  Hocking,  that  he  should  raise  an  action  when  he  had  the 
means  to  do  it,  as  being  an  intimation  of  the  kind.  I  have  not 
heard  the  other  side,  and  I  do  not  know  what  Hocking  would  say, 
but  I  treat  that  as  being  anything  but  such  an  intimation  as  was 
given  in  the  case  of  Clarice  v.  Hart.  But  then  I  am  told  that  a 
rule  is  established  by  that  case,  that  if  there  be  a  legal  interest  in 
a  person  which  has  been  improperly  attempted  to  be  forfeited, 
then,  notwithstanding  his  lying  by  for  a  considerable  period,  that 
legal  interest  is  not  determined  by  mere  acquiescence ;  and  I  am 
referred  to  certain  paragraphs  in  the  judgments  in  that  case.  I 
will  take  the  most  striking  of  them,  which  occur  in  the  judgment 
of  Lord  Chelmsford  (6  H.  L.  C.  655) :  **  It  is  necessary  to  con- 
sider a  distinction  which  was  suggested  during  the  argument 
which  must  be  borne  in  mind,  and  which,  in  my  opinion,  will 
reconcile  the  authorities  upon  the  subject  The  distinction  to 
which  I  advert  was  that  which  has  been  expressed  very  shortly  and 
very  intelligibly  by  the  difference  between  'executed'  and  'execu- 
tory interests. '  Where  a  person  is  obliged  to  apply  for  the  pecu- 
liar relief  afforded  by  a  Court  of  Equity  to  enforce  the  performance 

of  an  agreement,  or  to  declare  a  trust,  or  to  obtain  any 
[*  664]  *  other  right  of  which  he  is  not  in  possession,  and  which 

may  be  described  as  an  executory  interest,  it  is  an  invari- 
able principle  of  the  Court  that  the  party  must  come  promptly, 
that  there  must  be  no  unreasonable  delay ;  and  if  there  is  anything 
that  amounts  to  laches  on  his  part  Courts  of  Equity  have  always 
said.  We  will  refuse  you  relief.  With  regard  to  interests  which 
are  executed  the  consideration  is  entirely  different  There  mere 
laches  will  not  of  itself  disentitle  the  party  to  relief  by  a  Court  of 
Equity;  but  a  party  may  by  standing  by,  as  it  has  been  meta- 
phorically called,  waive  or  abandon  any  right  which  he  may  pos- 
sess, and  which  under  the  circumstances,  therefore,  a  Court  of 
Equity  may  say  he  is  not  entitled  to  enfoice.  "     Now,  that  means, 
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that,  with  regard  even  to  interests  which  are  executed,  a  partner 
may*  hy  standing  by,  waive  or  abandon  his  right  In  a  later 
passage  Lord  Chelmsford  comments  on  Prendergast  v.  Turton,  1 
Y,  &  C.  Ch.  98  (on  appeal,  13  L.  J.  Ch.  268),  and  says  that  in 
that  case  distinct  notice  was  given  to  the  partner  that  his  shares 
were  forfeited,  and  he  took  no  steps  whatever  to  assert  his  interest 
for  a  period  of  upwards  of  nine  yeard.  And  without  in  the  least 
degree  attempting  to  throw  doubt  upon  the  decision  in  that  case 
(which  r  may  observe  by  the  way  was  a  well-considered  decision 
of  two  great  Judges,  the  then  Vice-Chancellor  Knight  Bruce,  and 
Lord  Lyndhurst  on  appeal),  Lord  Chelmsford  contrasts  the  case 
before  him  with  that  case,  and  says  (6  H.  L.  C.  659),  that  in 
that  case  there  was  not  only  no  such  notice  given,  but  there  **  was 
quite  sufficient  to  induce  him  to  believe  that  he  still  continued  to 
be  a  partner  in  the  concern,  that  his  shares  had  never  been  for- 
feited, and  that  therefore  there  was  no  necessity  for  him  to  do 
more  than  assert  his  rights,  as  he  did  in  the  correspondence  which 
took  place  between  the  parties  upon  the  subject  of  the  forfeiture 
of  the  shares.  *  There  you  have  the  whole  gist  of  that  decision.  ' 
Lord  Chelmsford  does  not  say  that  even  in  the  case  before  him, 
if  there  had  been  a  standing  by  for  more  than  six  years  without 
any  claim  or  assertion  of  right  whatever,  after  distinct  notice  or 
knowledge  that  the  shares  had  been  purported  to  have  been  for- 
feited, he  would  not  hold  the  case  to  come  within  Prendergast  v. 
Turton ;  still  less  does  he  suggest  that  Prendergast  v.  Turton  was 
not  a  perfectly  good  decision  and  a  binding  authority.  Nor  do 
I  find  anything  in  the  other  judgments  which  in  the 
*  least  degree  alters  the  view  of  the  law  which  seems  to  [*  665] 
have  been  taken  by  Lord  Chelmsford.  Lord  Cranworth 
says  (6  H.  L.  C.  664),  *  With  regard  to  the  declaration  of  forfeiture 
said  to  have  been  made  on  the  31st  of  May,  1850,  as  a  matter  of 
fact  I  arrive  at  the  conclusion  that  no  such  declaration  was  ever 
made.  *  Afterwards  he  says  that  the  result  of  their  acts  *  amounted 
to  this,  that  the  two  other  partners,  Clarke  and  Chapman,  inti- 
mated to  Hart  that  they  no  longer  meant  to  go  on  with  him, —  that 
they  considered  that  his  shares  were  forfeited.  His  conduct 'upon 
that  was  this :  he  said,  '  I  dispute  your  right,  I  deny  that  my 
shares  are  forfeited,  and  you  must  proceed  as  you  think  fit. '  Now 
after  that,  the  result  was,  that  if  they  chose  to  go  on  trading,  then 
according  to  all  the  ordinary  principles  of  equity  they  were  trad- 
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iug  on  behalf  of  the  partnership. "  Then,  again,  he  says,  that  the 
argument  was  that  "  he  had  lost  his  right  by  lying  by.  Now,  for 
that  proposition  I  can  find  no  authority  either  in  principle  or  in 
argument,  because  the  person  wrongfully  excluded  had  from  the 
first  moment  denied  their  right  to  exclude  him ;  he  had  said  ex- 
pressly, I  deny  your  right  to  exclude  me ;  I  shall  remain  a  part- 
ner. "  Lord  Wensleydale  says  (6  H.  L.  C.  670) :  *  Now  it  appears 
to  me  that  the  principle  to  be  deduced  from  the  cases  of  PreihdeT- 
gast  V.  Turton  and  Norway  v.  Bowe,  19  Ves.  144  (p.  557,  ante),  is, 
that,  if  a  party  lies  by,  and  by  his  conduct  intimates  to  the  other 
partners  in  the  concern  that  he  has  abandoned  his  share,  they  may 
then  deal  with  it  as  they  please ;  if  his  conduct  amounts  to  a  rep- 
resentation of  that  sort  he  is  estopped  by  it,  and  cannot  afterwards 
complain.  * 

In  Prendergast  v.  Turton,  1  Y.  &  C.  Ch.  98,  a  so-called  joint 
stock  company  was  established  in  1825  to  work  a  mine,  and  cer- 
tain calls  were  made  as  to  which  there  was  a  question  whether 
they  were  validly  made  or  not  The  plaintiffs  declined  to  pay 
those  calls,  and  there  was  a  delay  of  nine  years,  which  might  be 
made  up  to  eleven  years.  The  Lord  Justice,  then  Vice-Chancellor, 
Knight  Bruce,  said  (1  Y.  &  C.  Ch.  110) :  "  This  is  a  mineral 
property,  a  property  therefore  of  a  mercantile  nature,  exposed  to 
hazard,  fluctuations,  and  contingencies  of  various  kinds  re- 
[*  666]  quiring  a  large  outlay,  and  producing  *  perhaps  a  consider- 
able amount  of  profit  in  one  year  and  losing  it  the  next 
It  requires,  and  of  all  properties  perhaps  the  most  requires,  the 
parties  interested  in  it  to  be  vigilant  and  active  in  asserting  their 
rights.  This  rule,  frequently  asserted  by  Lord  Eldon,  is  conso- 
nant with  reason  and  justice.  Lord  Eldon  always  acted  upon  it, 
and  has  been  followed  by  subsequent  Judges  of  great  knowledge, 
experience,  and  eminence.  Now,  in  the  present  case,  conceding, 
for  the  sake  of  aigument,  that  the  shareholders  could  not  be  com- 
pelled to  contribute  beyond  £50  a  share,  and  did  no  wrong  in  de- 
clining to  make  advances  beyond  that  sum,  yet  the  result  of  all 
the  circumstances  of  this  case  appears  to  have  been  that  the  mine 
could  not  be  carried  on  without  further  outlay.  The  plaintiffs 
objected  to  this  further  outlay,  and  then  a  considerable  discussion 
ensued,  which  was  substantially  concluded  in  1828.  Some  subse- 
quent letters  were  written,  but  they  did  not,  I  think,  materially 
vary  that  state  of  the  case ; "  and  then  he  states  that  they  carried 
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on  the  concern,  that  in  1837  affairs  began  to  look  better,  and  he 
proceeds :  "  Matters  go  on  in  this  manner  in  1836  and  1837,  and 
it  was  not  till  November,  1837,  when  the  result  of  the  struggle 
had  appeared,  that,  after  a  profit  had  been  made  by  the  unassisted 
efforts  of  those  who  still  adhered  to  the  speculation,  the  plaintiff 
and  Miss  Kent  applied  for  and  claimed  their  shares."  That  is 
nine  years  after  1828  when  the  discussion  as  to  those  calls  had 
come  to  an  end.  And  he  held,  upon  the  ground  of  the  peculiar 
nature  of  a  mining  concern,  that  the  plaintiffs  had  no  right  to 
stand  by  and  wait  till  it  appeared  clearly  that  it  was  worth  their 
while,  and  then  come  and  assert  their  interest  in  the  mine.  In 
that  case  the  interest  was  just  as  much  a  legal  interest  as  in  this 
case.  If  this  be  in  any  sense  of  the  term  a  legal  interest,  so  it 
was  in  Prendergast  v.  Turton,  1  Y.  &  C.  Ch.  98,  and  there  the 
interest  was  treated  as  having  been  abandoned,  if  that  be  the 
proper  word  to  use,  or  was  an  interest  which,  in  the  more  accurate 
language  of  Lord  Wensleydale,  the  plaintiffs  were  estopped  from 
asserting  against  a  copartner  after  an  amount  of  delay  which  I 
may  take  to  be  nine  years.  That  was  affirmed  by  the  Lord  Chan- 
cellor, Lord  Lyndhurst,  on  appeal  (13  L.  J.  Ch.  268,  269).  He 
says :  *  This  Court  can  never  sanction  this  sort  of  con- 
ditional acquiescence.  *  To  allow  the  party  to  lie  by,  in  [*  667] 
a  case  of  this  nature,  to  watch  the  course  of  events,  —  to 
urge  his  claim,  if  it  should  be  to^  his  advantage  to  do  so,  and  to 
abandon  it  on  a  continuance  of  misfortune  and  loss,  which  as  a 
proprietor  he  must  have  shared,  would  be  at  variance  with  the 
plainest  rules  of  justice." 

Now  I  have  no  hesitation  in  saying,  looking  at  these  cases  and 
considering  carefully  the  circumstances  of  each,  that  the  case  be- 
fore me  comes  very  much  nearer  to  Prendergast  v.  Turton,  1  Y.  & 
C.  Ch.  98,  than  to  Clarke  v.  Hart,  6  H.  L  C.  633.  The  differ- 
ences are  said  to  be  these.  It  is  said  that  in  Prendergast  v.  Tur- 
ton  the  mine  was  actually  worked  for  a  time  at  a  loss,  and  that  in 
this  case  the  mine  was  not  worked  at  a  loss.  But  I  have  this  fact 
very  plainly  proved,  that  the  notice  given  to  these  plaintiffs  in 
1874  was  that  the  balance  was  £2003  against  the  adventurers,  and 
it  is  stated  that  in  1878  it  was  £926  against  them.  So  that  the 
working  from  1874  to  1878,  if  not  at  a  loss,  did  not  clear  off  the 
balance  against  the  adventurers.  During  that  time  the  plaintiffs 
clearly  lay  by,  and  can  I  have  the  smallest  doubt  that  if  this 
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mine  had  turned  out  to  be  a  losing  affair  instead  of  a  profitable 
one,  they  would  never  have  asserted  any  claim  to  be  partnera  I 
have  not  the  least  doubt  of  it.  I  think  the  lying  by  here  was 
entirely  analogous  to  the  lying  by  in  the  case  of  Prendergast  v. 
Turton.  It  was  a  lying  by  to  wait  and  see  whether  the  concern 
turned  out  sufficiently  profitable  to  make  it  worth  while  to  assert 
their  claim  to  be  partners ;  and  when  they  think  the  time  is  come 
when  it  is  worth  their  while  to  assert  their  title  then  they  bring 
their  action.  The  time  during  which  they  lie  by  being  more  than 
six  years,  I  consider  the  analogy  of  the  Statute  of  Limitations  to 
be  one  which  is  applicable,  as  it  is  impossible  to  lay  down  a  hard 
and  fast  rule  what  amount  of  time  shall  be  sufficient  in  every 
case.  Looking  at  all  the  facts  of  the  case,  I  am  of  opinion  that 
that  period  of  over  six  years  during  which  no  claim  was  made  was 
such  a  lying  by  as  in  Prendergast  v.  Turton  was  treated  as  a 
complete  estoppel  to  the  plaintiffs'  right  to  make  such  a  claim. 
Whether  it  is  called  abandonment  or  estoppel  seems  to  me  to  be 
indifferent     If  it  were  necessary  to  call  it  abandonment,  I  should 

be  quite  prepared  to  hold  that  what  has  taken  place  in  this 
[*  668]  case  amounts  *  to  abandonment  as  between  the  plaintiffs 

and  their  co-adventurers  of  any  interest  in  this  concern. 
I  therefore  dismiss  this  action  with  costs. 

ENGLISH  NOTES. 

The  case  of  Hart  v.  Clarke  (Clarke  v.  Hart)^  repeatedly  referred  to 
ID  the  above  principal  case  of  Rule  v.  Jewell^  is  in  effect  stated  in  the 
note  to  Blisset  v.  Daniel,  No.  15,  p.  647,  ante. 

A  similar  principle  has  been  applied  where,  in  a  partnership  at  will 
in  a  mining  concern  notice  was  given  of  dissolution,  and  where  the 
partners  continuing  the  venture  at  the  same  time  intimated  their  inten- 
tion to  apply  for  and  did  apply  for  and  obtain  a  new  lease.  The  ex- 
cluded partners,  although  protesting  that  they  were  entitled  to  share 
in  the  benefit  of  the  new  lease,  took  no  proceedings  until  after  the  lapse 
of  nine  years,  during  which  time  the  venture  had  been  carried  on  with 
uniform  success.  After  the  delay,  a  suit  by  the  excluded  partners  to 
declare  a  trust  in  the  new  lease  for  his  benefit  was  dismissed,  though 
without  costs.     Clegg  v.  Edviondson  (1857),  8  De  G.  M.  &  G.  787. 

AMERICAN  NOTES. 

<<  If  a  partner  abandons  the  enterprise  and  leaves  his  associates  to  bear  the 
burden  alone,  the  original  degree  of  obligation  towards  him  does  not  subsist ,- 
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and  the  inequitable  conduct  of  the  injured  [sic'}  partner  may  be  such  as  to 
deprive  him  of  the  right  to  complain  that  his  copartner  had  retained  to 
himself  the  benefit  of  advantageous  transactions."  Bates  on  Partnership, 
§312. 

If  a  partner  abandons  the  firm  business  and  refuses  to  perform  his  duties 
as  a  partner,  his  copartners  may  elect  to  consider  the  partnership  dissolved. 
And  if  the  copartners  carry  on  the  business  successfully,  the  deserter  cannot 
claim  a  share  of  the  subsequently  earned  profits,  where  neither  his  efforts 
nor  his  capital  have  contributed.  Bates  on  Partnership,  §  580 ;  17  Am.  & 
£ng.  Encyc.  of  Law,  Ist  ed.,  1108,  1109,  and  cases  cited. 

In  Rhea  v.  Tathem,  1  Jones  £q.  (N.  C.)  290,  A.,  B.,  C,  and  D.  formed  a 
partnership  to  purchase  a  tract  of  land  for  mining  purposes.  B.,  C,  and  D. 
abandoned  the  work,  and  gave  no  aid  to  A.  in  working  the  land  or  paying  the 
purchase  money.  A.  surrendered  the  land  to  the  State,  and  afterwards  ob- 
tained a  pre-emption  right  on  it  as  an  actual  settler,  and  sold  it.  It  was  held 
that  he  was  not  accountable  to  B.,  C,  and  D.,  or  their  assignees,  for  the 
money  obtained. 

In  Denver  v.  Roane,  99  United  States,  355,  it  was  held  that  where  an  attor- 
ney at  law  refused  to  act  as  a  partner,  or  to  perform  the  functions  of  such  in 
the  prosecution  of  a  cause  which  had  been  intrusted  to  his  firm,  and  repudi- 
ated his  obligations,  he  was  not  entitled  to  any  part  of  the  fees  subsequently 
earned  by  his  partners  in  the  cause. 

See  also  Bryant  v.  Proctor,  14  B.  Monroe  (Ky.),  451. 
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RULE. 

A  PARTNER  is  not  entitled  to  employ,  for  his  own  exclu- 
sive benefit  in  any  transaction  within  the  scope  of  the 
partnership  business,  information  or  opportunities  obtained 
by  him  in  the  course  of  transacting  the  partnership  busi- 
ness :  but  he  is  not  bound  to  account  to  the  partnership  for 
any  profit  derived  from  the  employment  of  opportunity  or 
information  so  obtained  for  purposes  which  are  wholly  out- 
side the  scope  of  and  without  detriment  to  the  partnership 
business. 
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17  Vesej,  298-315  (11  R.  B.  77). 

Partnership.  —  Opportunity  used  for  eaxiusive  Benefit  of  Partner.^  Joint 

Property, 

[298]  A  partnership,  without  articles,  and  for  an  indefinite  period,  may  he 
dissolved  hj  any  partner  at  any  time,  without  previous  notice  ;  suhjeot  to 
the  engagements  of  the  partnership:  hut  the  existence  of  engagements  with 
third  persons  cannot  prevent  the  right  of  dissolution  as  among  themselves.  The 
consequence  of  the  dissolution  of  partnership,  where  there  are  no  articles,  pre- 
scrihing  the  terms,  is  a  general  sale  and  account  of  the  joint  property :  one  or 
more  partners  therefore  cannot  insist  on  taking  the  share  of  another  at  a  valuation ; 
or,  that  he  shall  remove  his  proportion  from  the  premises ;  thereby  securing  the 
good-will. 

Partner,  after  dissolution  of  the  partnership  continuing  to  trade  with  the  joint 
property,  must  account  for  the  profits. 

Lease  of  premises,  where  a  partnership  trade  was  carried  on,  renewed  by  one 
partner  in  his  own  name  clandestinely,  a  trust  for  the  partnership ;  to  be  accounted 
for  as  joint  property. 

In  the  year  1783  the  plaintiff  entered  into  partnership  with 
George  Fenwick,  Clark,  and  Faremond,  in  the  business  of  manu- 
facturing glass,  for  the  term  of  fourteen  years  from  the  13th  of 
February,  1783.  The  articles  contained  a  provision,  that,  in  case 
any  of  the  partners  should  at  any  time  be  desirous  to  dispose  of 
their  respective  interests  in  the  partnership,  and  should  give 
twelve  calendar  months'  notice  thereof  in  writing,  at  the  end  of 
such  twelve  months  the  partnership  should  cease  and  determine, 
so  far  as  concerned  such  partner  giving  notice ;  and  that  the  other 
partners,  or  any  of  them,  should  have  the  preference  of  purchasing 
the  interest  of  such  retiring  partner  at  a  fair  valuation.  By  an- 
other clause  it  was  provided,  that  at  the  expiration  of  the  term 
the  joint  stock  should  be  equally  divided  among  the  partners,  their 
executors  and  administrators. 

The  business  was  at  first  carried  on  at  Ayreskey,  in  the  county 
of  Durham ;  but  afterwards  they  obtained  a  lease  from  Mr.  Lamb- 
ton  of  glass-houses  and  premises  at  Panns,  in  the  same  county, 
and  also  of  a  freestone  quarry  for  the  term  of  fifteen  years  from 

the  22nd  of  November,  1789,  as  tenants  in  common ;  with 
[*  299]  a  proviso,  *  that,  if  the  lessor,  his  heirs  or  assigns,  should 

be  desirous,  that  the  furnaces,  kilns,  and  other  utensils. 
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erected  on  the  premises,  should  remain  thereon  after  the  expira- 
tion of  the  lease,  three  months'  notice  of  such  intention  should  be 
given  previous  to  the  expiration ;  and  then  they  should  be  taken 
at  a  fair  valuation ;  and,  in  case  such  notice  should  not  be  given, 
the  partners  might  remove  them. 

The  partners  worked  the  stone  quarry  upon  the  same  terms  on 
which  the  manufactory  was  carried  on.  At  the  expiration  of  the 
partnership,  on  the  13th  of  February,  1797,  all  the  shares  were  by 
purchase  vested  in  the  plaintiff  and  George  Fen  wick ;  who  became 
interested  in  equal  moieties ;  and  continued  to  carry  on  the  busi- 
ness, as  usual,  without  any  new  agreement  In  June,  1799,  they 
took  a  lease  for  the  partnership  purposes  of  a  warehouse  in  Lon- 
don for  a  term  of  nine  years.  In  1801  Addison  Fenwick,  the  son 
of  George,  was  admitted  to  a  moiety  of  his  father's  interest  in  the 
concern ;  and  was  appointed  a  manager  with  a  salary.  They  also 
occupied  a  brick-field,  contiguous  to  the  glass-works,  as  tenants 
from  year  to  year  under  Mr.  Lambton,  until  1805 ;  the  profits  of 
which  were  brought  to  the  partnership  account 

In  September,  1804,  George  and  Addison  Fenwick  applied  to 
Mr.  Wilkinson,  one  of  the  trustees  and  guardians  of  Mr.  Lamb- 
ton's  infant  son  and  devisee,  for  a  renewal  of  the  lease  of  the 
premises  at  Panns ;  making  the  application  in  their  own  names, 
without  any  commxmication  with  the  plaintiff;  with  whom  it  was 
represented  that  George  Fenwick  was  determined  to  have  no 
farther  connection  in  trade,  not  having  at  that  time  apprised 
him  of  their  intention  to  dissolve  the  partnership.  An 
*  agreement  was  accordingly  executed  by  them  and  Wil-  [*  300] 
kinson  for  a  renewal  of  the  lease  to  them  exclusively,  for 
the  term  of  eight  years  from  the  22nd  of  November  following.  On 
the  19th  of  October,  1804,  the  Fenwicks  first  informed  the  plain- 
tiff, that  they  had  obtained  that  renewal;  and  gave  him  verbal 
notice  of  their  intention  to  dissolve  the  partnership  on  the  22nd  of 
November  following;  and  on  the  15th  of  November  they  gave  him 
a  written  notice  to  that  effect  At  this  time  various  contracts, 
entered  into  by  Addison  Fenwick  in  the  name  of  the  partoership 
with  glass  manufacturers  and  other  workmen,  for  long  terms  of 
years,  were  still  subsisting;  and  in  May,  1804,  he  purchased  in 
the  partnership  name  a  large  quantity  of  kelp ;  though  the  stock 
then  in  hand  was  more  than  sufficient  to  last  till  November.  The 
defendants,  the  Fenwicks,  offered  to  take  the  contracts  with  the 
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workmen  off  the  plaintiff's  hands ;  and  to  give  him  an  indemnity ; 
or  to  divide  the  workmen.  They  also  offered  to  take  the  partner- 
ship property  and  utensils  at  a  valuation ;  and  desired  the  plain- 
tiff, if  he  would  not  comply  with  that  proposal,  to  take  his  share 
off  the  premises;  and,  the  plaintiff  refusing,  they  continued  the 
business  with  the  partnership  machinery,  stock  of  kelp,  and 
workmen. 

The  plaintiff,  having  filed  the  bill,  died;  and  the  suit  was 
revived  by  his  representatives.  The  defendants  insisted  that  the 
partnership  was  duly  dissolved ;  that  they  were  only  accountable 
for  the  value  of  the  partnership  property  at  the  time  of  the  dis- 
solution; and  that  it  was  not  necessary  for  them  to  inform  the 
plaintiff  of  their  intention  to  dissolve  the  partnership,  or  to 
apply  for  a  renewal  of  the  lease;  and  the  questions  were,  1st, 
whether  under  the  circumstances  the  partnership  was  duly  dis- 
solved: if  it  was,  2ndly,  whether  the  defendants  were 
[*  301]  *  not  accountable  for  the  profits,  derived  since  by  means 
of  the  partnership  property:  3rdly,  whether  the  renewed 
lease  was  not  taken  in  trust  for  the  partnership. 

Wilkinson,  and  Murray,  his  solicitor,  being  examined  by  the 
defendants,  stated  that  the  plaintiff  was  for  many  years  employed 
as  one  of  the  coal  agents  of  the  Lambton  family,  until  September, 
1803;  when  Wilkinson  discharged  him  on  the  ground  that  he 
had  taken  a  colliery  contiguous  to  those  of  Mr.  Lambton,  and 
therefore  was  not  likely  to  do  ample  justice  to  the  latter;  as  agent 
to  which  he  had  also  the  command  of  large  sums  of  the  trust 
money.  For  these  reasons,  though  there  was  no  allegation  of 
misconduct,  the  plaintiff  was  discharged  from  the  agency;  and 
Wilkinson  informed  him,  that  he  should  not  have  any  communi- 
cation in  future  with  the  trust  estates.  He  also  received  notice  to 
quit  some  lands  which  he  held  under  the  trustees  as  tenant  from 
year  to  year.  Wilkinson  farther  stated,  that  he  would  not  have 
granted  a  renewal  of  the  lease  at  Panns  to  the  plaintiff,  either 
separately,  or  jointly  with  other  persons;  that  he  came  to  that 
resolution  in  September,  1803 ;  that  it  was  a  deliberate  and  final 
resolution ;  and  was  publicly  known  in  the  neighbourhood,  where 
the  plaintiff  resided. 

Sir  Samuel  Romilly,  Mr.  Bell,  and  Mr.  Simpkinson,  for  the 
plaintiff. 

let.  The  business  having  been  carried  on,  after  the  expiration 
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of  the  term  fixed  by  the  articles^  in  the  same  manner,  this  Court 
will  hold  that  the  original  terms  were  to  be  observed ;  and  there- 
fore the  partnership  could  not  be  dissolved  without  twelve  months' 
notice,  according  to  the  original  stipulation.  Where  a  partner- 
ship concern  is  carried  on,  after  the  expiration  of  the  original 
term,  without  any  new  agreement,  the  conclusion  of  law 
is,  that  it  *  proceeds  upon  the  old  footing;  as  a  tenant,  [*302] 
continuing  the  occupation  of  a  farm  after  the  expiration 
of  his  term,  holds  subject  to  all  the  covenants  in  the  old  lease. 
From  the  nature  of  this  covenant  it  could  not  be  determinable  at 
pleasure;  and  the  conduct  of  the  parties,  the  lease  taken  of  the 
warehouse  in  London,  the  contracts  with  the  workmen,  and  the 
purchase  of  the  additional  stock  of  kelp,  show  that  it  was  not  so 
considered.     The  notice  of  dissolution  therefore  is  not  sufficient 

2ndly.  Taking  the  partnership  to  have  been  duly  dissolved,  the 
whole  of  the  joint  property  ought  to  have  been  sold  at  that  time. 
The  defendants  had  no  right  either  to  appropriate  it  to  their 
own  use,  at  their  own  price,  or  to  insist,  that  the  plaintiff  should 
take  away  his  proportion.  That  is  not  the  mode  of  winding  up  a 
partnership,  according  to  Fox  v.  ffanbury,  Cowp.  445,  and  Craw- 
shay  V.  Collins,  15  Ves.  218  (No.  29,  post).  These  defendants, 
therefore,  having  continued  the  business  by  means  of  the  partner- 
ship property,  must  account  with  the  plaintiff  for  the  profits. 

3rdly.  The  rule  is  established,  that,  if  a  trustee,  or  a  person 
having  a  particular  interest  in  a  lease,  obtains  a  renewal,  it  shall 
be  for  the  benefit  of  all  persons  interested  in  the  old  lease. 
Palmer  v.  Young,  1  Vem.  276 ;  Keeeh  v.  Sandford,  Sel.  Cas.  in  Ch. 
61 ;  Bawe  v.  Chichester,  Amb.  715 ;  Owen  v.  Williams,  Amb.  734. 
In  this  respect  a  partner  is  in  the  same  situation  as  any  other  per- 
son. The  evidence  of  Wilkinson  is  not  that  he  refused  to  renew 
to  the  partnership,  or  that  the  plaintiff  was  ever  informed  of  his 
resolution;  and  Wilkinson's  refusal  could  not  have  had 
effect,  unless  the  *  plaintiff,  being  informed  of  it,  con-  [*  303] 
sented  to  the  defendants  treating  for  their  own  benefit; 
according  to  Keech  v.  Sandford,  recognized  in  Blewitt  v.  Millett, 
7  Toml.  P.  C.  367.  The  occupation  of  the  brick-field  by  the 
plaintiff  and  defendants,  as  tenants  from  year  to  year,  permitted 
by  Wilkinson  until  1805,  is  inconsistent  with  the  resolution  he 
represents  himself  to  have  formed  in  1803;  and  the  defendants 
could  not,  as  they  pretended,  have  been  convinced  that  an  appli-. 
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cation  for  renewal  on  the  joint  account  of  themselves  and  the 
plaintifif  would  have  been  refused. 

Mr.  Hart,  Mr.  Leach,  and  Mr.  Wear,  for  the  defendants. 

If  the  partnership  had  originally  commenced  without  articles, 
it  might  have  been  dissolved  at  a  moment's  notice ;  and  the  same 
rule  prevails  where,  after  the  expiration  of  the  period  originally 
stipulated,  the  business  is  by  mutual  consent  continued.  That 
rule,  which,  whatever  may  have  been  held  formerly,  is  now  settled 
by  the  late  case  of  Peacock  v.  Peacock,  16  Ves.  49  (p.  549,  ante), 
was  adopted  to  obviate  the  inconvenience  resulting  from  the  ques- 
tion, what  is  reasonable  notice;  and  to  prevent  endless  litiga- 
tion ;  as  that  question  in  each  particular  case  must  have  produced 
a  suit  The  clause  in  these  articles  can  apply  only  to  the  limited 
term.  It  is  merely  an  enabling  clause,  empowering  any  of  the 
partners  to  retire  during  the  continuance  of  the  term.  The  case 
of  a  tenant,  holding  over  after  the  expiration  of  his  term,  has  no 
analogy ;  and  in  that  instance,  if  the  lease  had  contained  a  clause 
for  determining  it  at  twelve  months'  notice,  yet,  after  the  expira- 
tion of  the  term,  the  tenant  continuing  in  possession  as  tenant 
from  year  to  year,  six  months'  notice  would  be  sufficient 
[*  304]  The  general  rule  cannot  give  way  *  to  the  inconvenience 
of  the  particular  case,  from  the  quantity  of  kelp  laid  in, 
the  contracts  with  the  workmen,  and  the  lease  of  the  ware- 
house. The  argument  upon  those  circumstances  proves  too 
much :  viz.  that  the  partnership  must  continue  during  the  whole 
period  of  these  contracts ;  if  for  instance  a  lease  had  been  taken 
for  ninety-nine  years,  the  partnership  must  have  had  the  same 
duration. 

2ndly.  This  case  is  not  within  the  principle  of  Crawshay  v. 
Collins,  15  Vesey,  218  (No.  29,  post),  where  the  Lord  Chancellor 
held  that,  if  after  dissolution  some  of  the  partners  continue  to  use 
the  partnership  effects  for  other  purposes  than  that  of  winding  up 
the  concern,  they  are  accountable  for  the  profits.  These  defend- 
ants were  compelled  by  the  plaintiff's  conduct  to  use  this  property. 
He  did  not  object  to  their  offer  as  improper,  but  insisted  that  the 
partnership  was  not  dissolved.  The  stipulation  in  the  articles 
respecting  the  division  of  the  stock  at  the  expiration  of  the  part- 
nership was  still  in  force ;  and  the  correct  principle  is,  that,  where 
partnership  property  is  capable  of  division,  it  shall  be  divided, 
and  not  sold. 
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Upon  the  third  point,  this  case  is  distinguished  from  those 
which  have  been  cited ;  and  under  the  circumstances,  attending  to 
the  evidence,  the  defendants  were  at  liberty  to  treat  on  their  own 
account,  without  giving  notice  to  the  plaintiff,  who  must  have 
been  apprised  of  Wilkinson's  determination.  Even  taking  it  to 
be  a  trust,  a  specific  performance  would  not  have  been  decreed 
against  Wilkinson  upon  a  bill  by  the  plaintiff.  Phillips  v.  The 
Luke  of  Bucks,  1  Vem.  227 ;  Bi/re  v.  Popham,  1  Bro.  C.  C.  95,  n. 
Considering  the  lease  to  have  been  obtained  in  trust,  the 
partnership  does  *  not  continue :  the  parties  are  merely  [*  305] 
tenants  in  common ;  and  the  consequence  would  be,  that  a 
rent  must  be  set  upon  the  premises  during  the  occupation  of  the 
defendants. 

Sir  Samuel  Eomilly,  in  reply. 

Upon  the  question  as  to  the  renewal  of  the  lease  the  principle 
of  equity  is  established  by  Bawe  v.  Chichester,  Amb.  715,  and 
many  other  cases ;  that  the  renewal  of  a  term,  in  which  there  are 
several  interests,  obtained  by  one  party  without  communication 
with  the  rest,  must  be  considered  as  taken  for  the  benefit  of  all. 
Upon  that  point  the  case  of  Keech  v.  Sandford,  Sel.  Cas.  in  Ch. 
61,  is  a  direct  authority  against  the  defendants ;  and  though  that 
was  the  case  of  an  infant,  the  principle,  depending  upon  a  breach 
of  good  faith,  is  equally  applicable  to  this  case.  The  particular 
circumstances,  however,  are  relied  on  as  taking  it  out  of  that  gen- 
eral principle :  that  Wilkinson,  acting  on  the  part  of  himself  and 
the  other  trustees  of  Mr.  Lambton,  would  not  have  granted  a  lease 
to  the  plaintiff  jointly  with  the  Fenwicks ;  but  the  effect  of  the 
evidence  amounts  to  no  more  than  a  determination  by  Wilkinson, 
one  of  four  trustees  for  an  infant,  that  the  plaintiff  should  no 
longer  act  as  agent  to  the  trust  estates,  under  an  apprehension  of 
the  effect  from  an  interest  he  had  taken  in  a  rival  colliery.  There 
is  no  evidence  that  he  was  informed  that  Wilkinson  would  not 
grant  him  a  renewal;  and  clearly  the  defendants  ought  to  have 
informed  him  of  their  intention  to  dissolve  the  partnership  in 
November,  1804,  before  they  applied  for  a  renewal.  If  he  had 
received  that  information,  he  would  have  had  an  opportunity  of 
representing  to  the  trustees  the  injurious  effect  of  their 
determination ;  *  and  of  proposing  some  mode  of  obviating  [*  306] 
their  apprehensions. 

With  regard  to  the  question  of  dissolution,  though  in  PMLcook 
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V.  Peacock f  16  Vea  49  (p.  549,  ante),  it  was  decided  that  a  part- 
nership for  an  indefinite  time  may  be  dissolved  immediately ;  great 
doubt  had  prevailed  upon  that  point  previously,  and  that  case 
had  no  special  circumstances.  The  lease  being  renewed,  (if  that 
agreement  is  to  be  considered  as  obtained  in  trust,)  and  these 
workmen  being  hired  for  considerable  periods,  during  which  the 
partners  were  bound  by  articles  to  employ  them,  how  can  those 
contracts  be  avoided?  The  proposal  to  the  plaintiff  upon  that 
subject  was  unfair ;  and  their  mode  of  treating  him  was  perfectly 
unauthorized.  Their  conduct  led  him  to  conclude  that  the  con- 
cern was  to  proceed,  as  it  had  been  previously  carried  on.  A 
short  time  before  they  had  purchased  a  large  quantity  of  materials 
for  this  manufacture,  which  could  not  have  been  worked  up  within 
the  limits  of  the  subsisting  term.  What  would  be  the  conclusion 
of  a  jury  upon  this  proposal ;  that  the  plaintiff,  being  indemnified 
against  the  contracts,  should  take  his  proportion  of  the  workmen 
and  materials,  and  seek  a  place  for  establishing  another  manufac- 
tory, they  remaining  on  the  spot  with  all  the  rest ;  and  by  their 
clandestine  agreement  gaining  this  great  advantage,  securing  to 
themselves  the  whole  of  the  good-will  ?  Though  the  distinction 
as  to  notice  between  partnership  for  definite  and  an  indefinite 
period  must  be  admitted,  the  provision  by  the  original  articles, 
requiring  a  year's  notice  even  to  enable  one  to  withdraw,  shows 
the  judgment  of  the  parties,  that  the  engagements  of  the  concern 

would  demand  a  considerable  time  to  bring  them  to  a 
[*  307]  conclusion ;  and  must  be  taken  *  as  the  construction  of 

their  intention  in  the  event  of  a  total  dissolution ;  which 
the  existence  of  these  contracts  must  therefore  preclude  without  at 
least  the  same  notice. 

The  right  to  hold  the  defendants  accountable,  as  trustees,  for 
the  profits  of  the  business,  carried  on  with  the  partnership  prop- 
erty, and  the  renewed  lease,  is  established  by  all  the  authorities, 
from  Brovm  v.  Litton,  1  P.  Wm.  140,  the  case  of  the  mate  of  a 
ship,  trading  with  the  money  of  the  deceased  captain,  down  to 
Crawahay  v.    Collins,  15  Ves.  218. 

The  Master  of  the  Rolls  :  — 

The  first  question  in  this  cause  is,  whether  the  partnership  was 
dissolved  on  the  22nd  of  November,  1804.  The  plaintiff  contends 
that  the  defendants  had  no  right  to  put  an  end  to  the  partnership 
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at  that  period;  and  that  is  contended  on  several  grounds:  first, 
that,  as  by  the  articles  which  formerly  existed,  but  had  expired, 
twelve  months'  notice  was  necessary  to  enable  a  partner  to  with- 
draw, the  same  notice  was  necessary  for  withdrawing  from  the 
partnership,  which  continued  without  articles.  I  do  not  agree  to 
that  proposition.  The  latter  partnership  was  for  an  indefinite 
period ;  and  therefore  might  be  dissolved  at  the  will  of  the  par- 
ties; subject  to  the  question,  afterwards  made,  by  what  notice 
that  will  must  be  declared. 

Another  ground  on  which  the  plaintiff  contends  against  the 
dissolution  on  the  22nd  of  November  is,  that  the  lease  of  the 
premises  in  London,  used  in  carrying  on  the  concern,  was  then 
unexpired.     That  does  not  oppose  any  obstacle  to  the  dissolution 
as  it  is  not  a  necessary  consequence  that  partners,  taking 
premises  for  the  use  of  *  their  trade  for  a  definite  period,    [*  308] 
contract  a  partnership  for  the  same  period.     If  any  part 
of  the  term  is  unexpired  at  the  end  of  the  partnership,  that  is 
partnership  property,  and  is  to  be  distributed  as  such ;  but  I  do 
not  apprehend  that  they  are  bound  to  continue  the  partnership  on 
that  account 

A  third  ground  is,  that  there  were  several  contracts,  subsisting 
with  their  workmen,  which  had  a  considerable  period  of  time  to 
run.  That  argument  goes  considerably  too  far.  It  would  go  to 
this  extent;  that  a  partnership  could  not  be  dissolved,  until  all 
their  contracts  were  completely  ended  and  wound  up;  and  that 
can  hardly  be  the  case  at  any  period,  as  persons  are  entering  into 
contracts  from  day  to  day,  which  cannot  all  expire  at  the  same 
period.  It  would  on  that  ground  be  hardly  possible  to  dissolve 
any  partnership,  as  there  must  always  be  contracts  depending.  I 
do  not  conceive,  therefore,  that  the  existence  of  engagements  with 
third  persons,  either  for  goods  to  be  worked  up,  or  engagements 
with  their  workmen,  which  had  not  come  to  a  conclusion,  can 
form  an  objection  to  the  dissolution.  The  partners  cannot,  it  is 
true,  by  a  dissolution  relieve  themselves  from  the  performance  of 
any  engagements  which  they  may  have  contracted  with  third  per- 
sons; but,  as  among  themselves,  the  existence  of  such  engage- 
ments cannot  prevent  a  dissolution,  either  by  mutual  consent,  or 
by  notice. 

The  question  then  is,  what  sort  of  notice  ought  to  be  given  for 
this  purpose.     Until  a  very  recent  period  it  had  been,  I  believe, 
VOL.  XIX.  —  87 
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understood  that  a  reasonable  notice  should  be  given;  but  upon 
the  question,  what  is  reasonable  notice,  much  difference  of  opin- 
ion may  prevail.  On  the  one  hand,  it  may  be  extremely  disad- 
vantageous to  parties  to  say,  that  a  partnership  shall  be  dissolved 

on  a  given  day ;  on  the  other,  it  must  be  extremely  diffi- 
[*  309]  cult  for  *  a  Court  of  Equity  by  a  general  rule  to  ascertain 

what  is  reasonable  notice ;  and  the  question  whether  the 
particular  notice  was  reasonable,  or  convenient,  would  be  the  sub- 
ject of  discussion  in  almost  every  instance  of  the  dissolution  of  a 
partnership.  Considerations  of  that  sort,  I  believe,  have  led  to  a 
different  rule ;  that  in  the  case  of  a  partnership  such  as  this,  sub- 
sisting without  articles,  and  for  an  indefinite  period,  any  partner 
may  say,  "  It  is  my  pleasure  on  this  day  to  dissolve  the  partner- 
ship;" but,  considering  the  principles  on  which  the  dissolution 
must  take  place,  a  partner  can  very  seldom,  if  ever,  have  an 
interest  to  give  notice  of  dissolution  at  a  period  disadvantageous 
to  the  general  interests  of  the  concern ;  as  where  the  articles  do 
not  prescribe  the  terms,  the  law  ascertains  what  shall  be  the  con- 
sequence of  dissolution ;  viz.  that  the  whole  of  the  joint  property 
must  be  sold  off,  and  the  whole  concern  wound  up.  No  partner 
therefore  can  derive  a  particular  advantage  by  choosing  an  unsea- 
sonable moment  for  dissolution;  as  upon  the  principles  estab- 
lished in  Crawtkay  v.  Collitis,  15  Ves.  218  (No.  29,  post),  and  the 
authorities  there  referred  to,  he  must  suffer  in  proportion  to  the 
extent  of  his  interest  in  the  trade.  I  hold,  therefore,  that  the  dis- 
solution of  this  partnership  took  place  on  the  22nd  of  November. 

The  next  consideration  is,  whether  the  terms  upon  which  the 
defendants  proposed  to  adjust  the  partnership  concern  were  those 
to  which  the  plaintiff  was  bound  to  accede.  The  proposition  was, 
that  a  value  should  be  set  on  the  partnership  stock ;  and  that  they 
should  take  his  proportion  of  it  at  that  valuation;  or  that  he 
should  take  away  his  share  of  the  property  from  the  premises. 
My  opinion  is  clearly  that  these  are  not  terms  to  which  he 

was  bound  to  accede.  They  had  no  more  right  to  turn 
[*  310]  *  him  out  than  he  had  to  turn  them  out,  upon  those  terms. 

Their  rights  were  precisely  equal ;  to  have  the  whole  con- 
cern wound  up  by  a  sale,  and  a  division  of  the  produce.  As  there- 
fore they  never  proposed  to  him  any  terms  which  he  was  bound 
to  accept,  the  consequence  is,  that,  continuing  to  trade  with  his 
stock,  and  at  his  risk,  they  come  under  a  liability  for  whatever 
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profits  might  be  produced  by  that  stock.  In  the  case  of  Grawshay 
V.  Collins,  15  Ves.  218  (10  R  R  61),  there  was  no  circumstance, 
except  merely  that  there  had  been  no  adjustment  of  accounts  with 
the  assignees  of  the  bankrupt ;  here  the  defendants  proposed  ad- 
justing the  accounts  on  certain  terms,  but  terms  which  the  other 
party  was  not  bound  to  accept  Though  he,  thinking  they  had  no 
right  to  dissolve  the  partnership,  might  not  have  gone  into  any 
detail  of  the  principles,  on  which  the  dissolution  should  take 
place,  yet  I  conceive  it  to  have  been  their  duty  in  the  first  place 
to  put  themselves  right  by  offering  to  him  those  terms,  upon  which 
the  law  gave  him  a  right  to  insist;  and,  not  having  done  so,  but, 
continuing  to  trade  with  his  stock  under  the  liability  to  answer 
for  the  profits,  the  same  inquiry  should  be  directed  as  in  Cravy- 
shay  V.  Collins;  to  ascertain  what  that  stock  was  at  the  period 
of  the  dissolution,  on  the  22nd  of  November,  what  use  was 
afterwards  made  of  it,  and  what  profits  were  produced  by  the 
trade. 

There  is  still  remaining  what  I  consider  a  separate  question ; 
whether  the  renewed  lease  formed  any  part  of  the  partnership 
property  at  the  time  of  the  dissolution.  That  is  the  only  view  I 
take  of  this  question.  Sir  Samuel  Somilly  seemed  to  think,  that, 
if  it  formed  part  of  the  partnership  property,  the  consequence 
would  be  that  the  partnership  was  not  dissolved.  For  the  rea- 
son I  have  already  given,  I  think  that  consequence  would 
♦not  follow;  but,  supposing  the  lease  to  have  been  re-  [*  311] 
newed  on  the  22nd  of  November,  and  that  the  defendants 
are  to  be  considered  as  trading  for  the  plaintiff  under  that  renewal, 
the  consequence  is  that  the  renewed  lease  was  partnership  prop- 
erty from  the  22  nd  of  November.  It  is  clear,  that  one  partner 
cannot  treat  privately,  and  behind  the  backs  of  his  copartners, 
for  a  lease  of  the  premises  where  the  joint  trade  is  carried  on  for 
his  own  individual  benefit ;  if  he  does  so  treat,  and  obtains  a  lease 
in  his  own  name,  it  is  a  trust  for  the  partnership ;  and  this  re- 
newal must  be  held  to  have  been  so  obtained.  Consider  what  an 
unreasonable  advantage  one  partner  would  upon  a  different  prin- 
ciple obtain  over  the  rest  In  this  respect  there  can  be  no  dis- 
tinction, whether  the  partnership  is  for  a  definite  or  indefinite 
period.  If  one  partner  might  so  act  in  the  latter  case,  he  might 
equally  in  the  former.  Supposing  the  lease  and  the  partnership 
to  have  different  terms  of  duration,  he  might,  having  clandestinely 
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obtained  a  renewal  of  the  lease,  say  to  the  other  partners,  "  the 
premises,  on  which  we  carried  on  our  trade,  have  become  mine 
exclusively,  and  I  am  entitled  to  demand  from  you  whatever 
terms  I  think  fit,  as  the  condition  for  permitting  you  to  carry  on 
that  trade  here. " 

Is  it  possible  to  permit  one  partner  to  take  such  an  advantage  ? 
When  the  application  was  made  for  a  renewal,  no  notice  of  disso- 
lution had  been  given ;  nor  had  the  plaintiff  notice  of  any  inten- 
tion of  renewing  the  lease.  It  is  not  true,  as  has  been  represented, 
that  the  impediment  to  a  renewal  to  the  partnership  arose  solely 
from  the  indisposition  of  Mr.  Wilkinson  to  any  connection  with 
the  plaintiff;  as,  before  any  objection  had  been  made  on  that  or 
any  other  ground,  the  defendant  goes  with  the  intention  and  for 
the  direct  purpose  of  obtaining  a  renewal  for  himself  and 
[*  312]  his  son  exclusively.  He  *  makes  the  application  to  Mur- 
ray, who  says  the  proposal  was  for  a  renewal  for  the  bene- 
fit of  the  defendants ;  expressly  excluding  the  plaintiff,  with  whom 
it  was  represented  that  George  Fenwick  was  determined  to  have 
ito  farther  connection  in  trade;  and  though  it  may  be  true  that 
Wilkinson  afterwards  said  he  would  not  have  granted  a  lease  to 
the  defendants  jointly  with  the  plaintiff,  that  declaration  had 
become  quite  unnecessary  by  the  resolution  previously  expressed 
by  the  defendant,  not  to  take  a  lease  jointly  with  him. 

This  clandestine  conduct  was  very  unfair  towards  the  plaintiff. 
The  defendants  had  not  intimated  to  him,  that  they  would  not 
have  any  farther  connection  with  him ;  and  that  they  intended  to 
apply  for  a  lease  on  their  own  account  They  ought  first  to  have 
given  him  notice,  and  to  have  placed  him  on  equal  terms  with 
them;  and  then,  if  Mr.  Wilkinson  had  thought  proper  to  give 
them  the  preference,  the  case  might  admit  of  a  different  considera- 
tion. Instead  of  that,  they  clandestinely  obtained  an  advantage, 
which  would  enable  them  to  dissolve  the  partnership  on  terms 
very  unfavourable  to  the  plaintiff;  and  they  evidently  had  that 
object  in  view.  If  they  can  hold  this  lease,  and  the  partnership 
stock  is  not  brought  to  sale,  they  are  by  no  means  on  equal  terma 
The  stock  cannot  be  of  equal  value  to  the  plaintiff,  who  was  to 
carry  it  away  and  seek  some  place  in  which  to  put  it,  as  to  the 
defendants ;  who  were  to  continue  it  in  the  place  where  the  trade 
was  already  established ;  and,  if  the  stock  was  sold,  the  same  cir- 
cumstance would  give  them  an  advantage  over  other  biddera     In 
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effect,  they  would  have  secured  the  good-will  of  the  trade  to  them- 
selves in  exclusion  of  their  partner. 

Then  does  the  circumstance  that  Wilkinson  was  un- 
willing to  admit  the  plaintiff  into  the  agreement  for  a  *  re-  [*  313] 
newal  make  any  difference  ?  I  think  it  does  not,  as  it  is 
no  injury  whatsoever  to  him,  or  any  other  of  the  trustees  of  Mr. 
Lambton,  to  declare  the  defendants  trustees  of  this  property  for 
the  plaintiff.  There  may  be  cases  where  the  interest  which  a 
third  party  may  have  against  the  specific  performance  of  an  agree- 
ment, would  preclude  the  execution  of  it,  as  between  cestui  qu€ 
trust  and  trustee ;  as  in  a  case,  O'Herlihy  v.  Hedges^  1  ScL  &  Lef. 
123  (9  R  R  23),  before  Lord  Sedesdale.  An  insolvent  tenant 
made  over  his  lease  to  another  person,  who  treated  with  the  land- 
lord for  a  renewal,  to  himself  ostensibly,  but  under  a  secret  agree- 
ment in  trust  for  the  original  tenant  Lord  Bedesdals  held,  and 
very  justly,  that  he  would  not  execute  that  agreement  as  against 
the  landlord,  forcing  upon  him  a  tenant  whom  he  never  would 
have  chosen;  and  unable  to  execute  the  agreement  into  which 
the  ostensible  tenant  had  entered,  and  therefore  the  principle  that 
a  trustee  shall  derive  no  benefit  to  himself  from  the  trust  should 
fail,  rather  than  be  carried  into  execution  against  a  third  party, 
not  apprised  of  the  secret  engagement,  and  imposed  upon  by  the 
default  of  him  who  claimed  as  the  cestui  que  trust;  but  Lord 
Sedesdale  said,  if  the  farm  had  been  occupied  by  the  trustee,  the 
Court  must  have  held  him  to  be  accountable  for  the  profits ;  that,  as 
between  them  there  was  no  reason  for  not  carrying  the  trust  into 
execution ;  the  interest  of  the  landlord  was  the  only  impediment 

It  is  not  necessary  here  to  determine  whether  I  would  or  would 
not  have  decreed  Wilkinson  specifically  to  perform  the 
agreement  for  a  lease,  in  which  the  plaintiff  *  was  to  be  [*  314] 
one  of  the  tenants :  but  I  have  no  dif&culty  in  declaring 
that,  under  the  circumstances  in  which  this  new  agreement  was 
made,  I  can  without  injury  to  any  third  party  decree  that  this 
lease  must  be  considered  as  taken  for  the  benefit  of  the  partner- 
ship, and  was  therefore  partnership  property  at  the  time  of  the 
dissolution.  The  effect  will  not  be  to  consider  it  as  partnership 
stock,  so  as  to  entitle  the  plaintiff  to  all  the  profits  that  might  be 
made  during  the  continuance  of  the  lease,  as  it  is  not  stock  em- 
ployed and  producing  profit,  in  the  same  sense  as  the  other  stock ; 
if  he  is  entitled  to  an  allowance  in  respect  of  his  share  of  these 
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premises,  it  does  not  follow  that  I  should  hold  him  entitled  to  a 
share  of  all  the  concerns  carried  on  theia  I  consider  him  as  hav- 
ing an  interest  in  the  premises  in  which  the  trade  was  carried  on, 
to  this  extent  only ;  that  in  taking  an  account  of  the  value  of  the 
partnership  stock,  as  it  existed  on  the  22nd  of  November,  this 
lease  is  to  be  included  in  the  estimate  of  value  as  part  of  the 
joint  property. 

The  principle  upon  which  the  account  is  to  be  taken  is  all  that 
can  be  settled  at  present ;  the  result  will  be  the  subject  of  farther 
directions. 

An  account  was  accordingly  directed  of  the  partnership  property 
upon  the  22nd  of  November,  1804 ;  the  renewed  lease  to  be  con- 
sidered as  partnership  property,  and  to  be  sold,  with  the  same 
inquiry  as  in  Crawshay  v.  Collins,  15  Vea  218  (10  R  R  67) ; 
viz.  whether  there  were  any  and  what  profits  made  since  the 
22nd  of  November,  1804,  by  any  and  what  use  or  application  of, 

or  by  means  of,  the  stock  in  trade  and  capital  of  the  part- 
[*  315]  nership  business,  as  the  master  *  finds  the  same  to  have 

been  constituted ;  the  master  to  be  at  liberty  to  state  spe- 
cially at  the  request  of  any  party  any  circumstances  relative  to  the 
stock  and  capital,  existing  on  the  22nd  of  November,  1804 ;  or  as 
to  any  profits  made  or  alleged  to  have  been  made  since  such 
time ;  the  master  to  make  a  separate  report  as  to  what  the  partner- 
ship property  now  consists  of,  with  liberty  to  apply  upon  the 
separate  report,  reserving  farther  direction& 

Aas  T.  Benham. 

1691.     2  Ch.  24^261  (s.  c.  65  L.  T.  25). 

[244]   Partnership.  —  Partner  engaging  in  another  Business. — Use  of  Name 
of  Firm.  —  Profits  of  the  other  Business  claimed  as  Assets  of  the 
Partnership.  —  Ir^formation  gained  as  a  Partner, 
If  a  member  of  a  partnership  firm  avails  himself  of  information  obtained  by 
him  in  the  course  of  the  transaction  of  partnership  business,  or  by  reason  of  his 
connection  with  the  firm,  for  any  pnrpoae  within  the  scope  of  the  partnership 
business,  or  for  any  purpose  which  would  compete  with  the  partnership  busi- 
ness, he  is  liable  to  account  to  the  firm  for  any  benefit  he  may  obtain  from  tho 
use  of  such  information ;  but  if  he  uses  the  information  for  purposes  which  are 
wholly  without  the  scope  of  the  partnership  business,  and  not  competing  with  it, 
the  firm  is  not  entitled  to  an  account  of  such  benefit. 

A  member  of  a  firm  of  shipbrokers  styled  <'  H.  C  &  Co.;"  assisted  in  the 
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formation  of  a  joiDt-stock  ooinpany  for  building  ships,  and  in  so  doing  availed 
himself  of  information  obtained  as  a  member  of  the  firm,  and  occasionally  used  the 
name  and  office  paper  of  the  firm  in  his  correspondence  on  that  subject.  He 
received  remuneration  for  his  services  in  the  formation  of  the  company,  and  was 
made  a  director  of  the  company,  when  formed,  at  a  salary.  He  also  threatened 
to  engage  in  the  separate  business  of  a  ship-owner  under  the  style  of  H.  C.  &  Co., 
ship-owning."  The  other  partners  brought  an  action  to  restrain  him  from  using 
the  name  of  the  firm  in  a  separate  business,  and  claiming  an  account  of  his  profits 
and  salary  in  connection  with  the  new  company :  — 

Held  (affirming  the  decision  of  Kekewich,  J.),  that  the  defendant  must  be 
restrained  from  using  the  name  of  H.  C.  &  Co. 

But,  KM  (reversing  the  decision  of  Kbkewich,  J.),  that  as  the  business  of 
the  new  company  was  beyond  the  scope  of,  and  did  not  compete  with,  the  part- 
nership businessi  the  defendant  was  not  bound  to  account  for  the  benefit  obtained 
by  him  in  connection  with  the  new  C4>mpany. 

The  use  by  the  defendant  of  the  name  and  paper  of  H.  C.  &  Ca  in  promoting 
the  ship-building  company  was  held  not  to  be  sufficient  to  show  that  as  between 
the  defendant  and  his  partners  ship-building  was  within  ihe  scope  of  the  partner- 
ship businesB. 

By  articles  of  partnership,  dated  the  24th  of  June,  1874,  Hor* 
ace  A.  Clarkson,  Leon  Benham,  and  the  defendant  Henry  Benham, 
renewed  and  modified  a  partnership  previously  existing  between 
them  in  the  business  of  ship  and  insurance  brokers, 
*  commission  agents,  and  owners  of  ships  and  shares  of  [*  245] 
ships,  for  a  period  of  twenty-one  years.  The  business  was 
to  be  carried  on  in  the  name  of  "  H.  Clarkson  &  Co. '  H.  A. 
Clarkson  was  to  be  entitled  to  the  largest  share  of  the  business, 
and  was  not  to  be  obliged  to  take  an  active  part  in  carrying  on 
the  businesa  If  any  of  the  three  partners  should  retire  or  die 
during  the  term,  the  other  partners  might  purchase  his  share,  and 
it  was  provided  that  employees  of  the  firm  might  be  admitted  as 
partners  in  the  business,  or  in  a  limited  branch  thereof,  but  the 
control  and  management  was  to  remain  in  the  senior  partners. 
Under  the  last-mentioned  provision  several  persons  were  admitted 
from  time  to  time  as  subordinate  partners. 

By  fresh  articles,  dated  the  28th  of  December,  1880,  it  was 
agreed  that  the  business  of  ship^wning  should  be  separated  from 
the  business  of  ship-insurance  and  ship-broking  and  the  other 
business  of  the  firm,  and  that  the  separate  branches  of  the  busi- 
ness should  be  carried  on  under  the  terms  of  the  original  partner- 
ship deed  of  1874,  for  a  period  of  five  years,  from  the  1st  of 
January,   1880. 


684  PARTNERSHIP. 


Ho.  90.  —Am  ▼.  Benham,  1891,  9  Ch.  946,  948. 


Leon  Benham  died  on  the  25th  of  April,  1881,  and  all  his  in- 
terest and  share  in  the  partnership  of  H.  Clarkson  &  Co.  were 
acquired  hy  the  surviving  principal  partners,  H.  A.  Clarkson  and 
the  defendant 

By  a  memorandum  of  the  10th  of  May,  1882,  H.  A.  Clarkson 
entered  into  a  separate  agreement  with  the  defendant,  by  wJiich, 
as  between  themselves,  the  ship-broking  and  insurance  business 
was  to  be  absolutely  vested  in  the  defendant,  with  power  to  make 
any  arrangements  by  taking  in  new  partners,  paying  to  Clarkson 
twelve  per  cent  of  the  profits.  And  as  to  the  ship-owning  business, 
the  defendant  was  empowered  to  put  it  into  a  limited  company, 
but  if  this  was  not  done  before  1884,  it  was  agreed  that  Clarkson 
and  the  defendant  should  each  hold  his  shares  in  the  ships  in  his 
own  name  for  liis  own  absolute  property  free  from  interference  by 
the  other. 

No  company  was  formed  to  take  over  the  ship-owning  business, 
but  Clarkson  or  his  trustees  and  the  defendant  divided  the  shares 
of  the  ships  between  them. 

Acting  under  the  last-mentioned  powers  the  defendant, 
[*  246]  on  *  the  1st  of  January,  1885,  made  a  new  arrangement 
with  the  subordinate  partners,  who  were  the  plaintiffs  in 
the  present  action,  and  a  deed  of  that  date  was  executed  by  which 
it  was  provided  that  the  partnership  theretofore  existing  under  the 
articles  of  1874,  as  varied  on  the  death  of  Leon  Benham  in  1881, 
and  by  the  memorandum  of  the  10th  of  May,  1882,  should  con- 
tinue, but  that  the  partnership  theretofore  existing  under  the 
articles  of  the  28th  of  December,  1880,  should  be  dissolved  and 
should  exist  only  for  the  purpose  of  winding  up  the  said  ship- 
owning  business ;  and  that  the  said  business  of  ship-broking,  in- 
surance-broking, .  and  commission  agency  should  be  carried  on 
under  the  style  of  "  H.   Clarkson  &  Co.  * 

By  one  of  the  articles  it  was  provided  that  the  leading  control 
and  direction  of  the  business  should  rest  with  the  defendant  dur- 
ing his  life,  but  the  defendant  should  not  be  obliged  to  give  more 
of  his  time  than  he  should  think  fit  to  the  business. 

The  firm  of  H.  Clarkson  &  Co.  thenceforward  carried  on  no  ship- 
owning  business,  and  the  affairs  of  that  branch  of  the  business  had 
long  been  completely  liquidated. 

H.  A.  Clarkson  died  in  June,  1886. 

The  plaintiffs  complained  that  the  defendant  had  recently  com- 
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menced  to  use  the  style  of  **  H:  Clarkson  &  Co. ,  ship-owning, "  and 
to  cany  on  a  ship-owning  business  for  his  own  benefit  under  that 
style  at  the  office  of  the  firm. 

It  was  an  important  part  of  the  ship-broking  business  to  bring 
about  arrangements  between  buyers  and  builders  of  ships,  for 
which  they  obtained  commission.  In  1887  the  firm  of  H.  Clark- 
son  &  Co.  became  aware  that  the  Spanish  and  Portuguese  govern- 
ments were  contemplating  the  reconstruction  of  their  navies,  and 
were  inquiring  concerning  the  building  of  new  ships  of  war  and 
torpedo-boats.  The  firm  of  H.  Clarkson  &  Co.  sent  out  Mr.  Giton, 
one  of  their  principal  clerks,  who  was  acquainted  with  the  Spanish 
language,  to  try  and  obtain  the  conduct  of  the  negotiation  between 
these  governments  and  the  English  ship-builders.  In  furtherance 
of  this  purpose  they  endeavoured  to  form  a  syndicate  of  British 
ship-builders  from  whom  they  hoped  to  obtain  authority  to  enter 
into  such  negotiations.  A  gentleman  named  Major  Spils- 
bury  intervened  in  this  business,  having  obtained  *  an  in-  [*  247] 
troduction  to  the  firm,  and  attempted  to  assist  in  carrying 
out  their  object  as  he  was  going  to  Spain  on  other  business,  and  it 
was  arranged  that  if  he  succeeded  he  should  have  a  share  of  the 
commission  that  might  be  earned.  It  appeared  that,  at  least  in 
Spilsbury's  opinion,  any  firm  which  would  engage  to  set  up  a 
ship-building  yard  in  Spain  would  be  more  likely  to  get  govern- 
ment orders. 

While  this  negotiation  was  pending,  the  Barrow  Ship-building 
Company,  which  was  not  in  a  flourishing  condition,  applied  to 
Lord  Bothschild  for  advice  as  to  an  improvement  in  their  ship- 
building business,  and  he  recommended  them  to  consult  the  de- 
fendant Benham  as  a  person  likely  to  be  of  use  to  them,  especially 
by  procuring  orders  for  ships.  Benham  was  accordingly  consulted, 
and  he  recommended  them  to  employ  a  new  manager  of  great  skill, 
and  to  lay  themselves  out  for  constructing  ships  of  war,  and  for 
that  purpose  to  reconstruct  their  company  under  a  new  name. 
Benham  went  out  himself  to  Spain  in  order  to  procure  orders  for 
the  Barrow  Company,  and  ascertained  that  the  Spanish  govern- 
ment would  prefer  to  give  orders  to  persons  who  would  build  ships 
in  Spanish  yards,  and  that  a  yard  at  Bilbao  belonging  to  one 
Thomas  Murietta  might  be  obtained.  Benham  also  came  to  the 
conclusion  that,  if  such  orders  could  be  got  for  the  Barrow  Com- 
pany, they  would  facilitate  its  reconstruction  on  a  broader  basis. 
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There  was  a  good  deal  of  correspondence  on  these  matters  in  April 
and  May,  1887«  and  many  letters  were  written  by  Benham  and 
Giton  on  H.  Clarkson  &  Co. 's  paper,  and  some  were  signed  H. 
Clarkson  &  Co. ,  and  were  copied  in  their  letter  books.  In  one  of 
these  letters  the  reconstruction  of  the  Barrow  Company  was  re- 
ferred to  as  **  being  in  our  hands, "  and  in  others  the  reconstruction 
scheme,  and  the  scheme  for  procuring  a  building  yard  at  Bilbao, 
were  referred  to  as  matters  in  which  the  firm  had  an  interest 

Benham  took  some  part  in  preparing  a  prospectus  for  the  new 
company;  but  the  prospectus  ultimately  issued  was  prepared  by 
Mr.  Nordenfelt,  the  celebrated  engineer,  and  by  a  different  firm  of 
solicitors  from  those  who  usually  acted  for  H.  Clarkson  &  Co. 
The  new  company  was  formed  under  the  name  of  the  Naval  Con- 
struction and  Armaments  Company,  Limited,  and  the 
[*  248]  defendant  became  *  a  director,  with  a  fixed  salary  and  per- 
centage on  the  profits  of  the  company.  He  was  also  paid 
considerable  sums  for  his  services  in  reconstructing  the  company. 

Some  further  details  of  the  matters  mentioned  above  are  referred 
to  in  the  judgments  of  the  learned  Judges. 

The  present  action  was  brought  by  the  subordinate  partners  in 
the  firm  of  H.  Clarkson  &  Co. ,  against  Benham,  complaining  that 
he  was  carrying  on  the  ship-owning  business  as  a  separate  busi- 
ness on  his  own  account,  under  the  style  of  "  H.  Clarkson  &  Son, 
ship-owning,'  and  claiming  an  injunction  restraining  the  defend- 
ant from  carrying  on  a  ship-owning  business,  or  any  other  business 
than  the  business  of  the  firm,  under  the  style  of  **  H.  Clarkson  & 
Co.,*  or  any  other  style  only  colourably  differing  therefrom;  and 
a  declaration  that  all  commission,  profits,  and  other  benefits  re- 
ceived by  the  defendant  from  the  promotion  or  formation  of  the 
Naval  Construction  Company,  and  all  the  salary  and  emoluments 
which  he  received  as  director  of  the  company,  belonged  to  the  firm 
of  H.  Clarkson  &  Co.  ;  and  consequential  accounts  and  relief. 

The  action  came  on  for  hearing  on  the  15th  of  May,  1890,  be- 
fore Mr.  Justice  Kekewich,  who  gave  judgment  to  the 
[249]  effect  (1)  that  the  defendant  must  be  restrained  from 
using  the  style  or  firm  of  H.  Clarkson  &  Co. ,  except  as  a 
member  of  the  partnership,  constituted  by  the  deed  of  1885,  and 
for  the  purposes  of  that  partnership;  and  (2)  that  what 
[252]  the  defendant  had  done  as  a  director  of  the  Naval  Con- 
struction Company  had  been  done  as  a  member  of  the  firm 
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of  H.  Clarkson  &  Co.  on  the  firm's  account,  and  that  the  defend- 
ant must  therefore  bring  those  sums  into  account  as  part  of  the 
partnership  asset& 

*  From  this  judgment  the  defendant  appealed.  The  ap-  [*  253] 
peal  came  on  to  be  heard  on  the  16th  of  March,  1891. 

I^igbji  Q.  C,  Warmington,  Q.  C,  and  Christopher  James,  for 
the  appellant :  — 

With  respect  to  the  first  point,  we  say  that  on  the  true  con- 
struction of  the  partnership  articles,  and  considering  the  relation 
between  the  partners  appearing,  the  defendant  had  a  right  to  use 
the  old  partnership  name  in  carrying  on  a  separate  ship-owning 
busiues&  On  the  second  point,  we  contend  that  the  transactions 
with  the  Naval  Construction  Company  were  beyond  the  scope  of 
the  partnership  between  the  defendant  and  the  plaintiifs,  and  that 
the  defendant  was  not  bound  to  account  to  the  plaintiffs  for  any 
profits  that  might  be  made  by  him.  He  did  not  in  any  way  use 
the  property  of  the  firm,  or  his  position  as  a  member  of  it,  in  these 
transactions.    Dean  v.  MacDotoell,  8  Ch.  D.  345. 

Sir  Horace  Davey,  Q.  C,  Barnes,  Q.  C,  and  Upjohn,  for  the 
plaintiffs :  — 

There  is  nothing  in  the  articles  of  partnership,  or  in  the  history 
of  the  case,  to  take  it  out  of  the  ordinary  rule,  that  a  member  of  a 
partnership  cannot  use  the  partnership  name  in  a  separate  busi- 
nes&  As  to  the  second  point,  we  say  that  the  defendant  made  use 
of  the  information  and  influence  which  he  obtained  as  a  member 
of  H.  Clarkson  &  Co. ,  in  setting  up  the  Naval  Construction  Com- 
pany, and  in  obtaining  them  orders.  It  is  established  law  that  a 
partner  who  uses  the  partnership  property,  name,  and  influence  in 
another  business  must  account  to  his  copartners  for  any  profit 
which  he  makes  by  so  doing.  The  case  is  within  the  rules  laid 
down  by  Cotton,  L  J. ,  in  Dean  v.  MacDawelL 

Rigby,  in  reply. 

1891,  March  24     Lindley,  L  J.  :  — 

This  is  an  appeal  from  an  order  made  by  Eekewich,  J. ,  grant- 
ing an  injunction  to  restrain  Mr.  Benham  from  using  the 
name  of  *  H.  Clarkson  &  Co. ,  except  for  the  purpose  of  [*  254] 
winding  up  what  is  called  the  ship-owning  business,  and 
carrying  on  what  is  called  the  ship-broking  business,  and  also 
declaring  that  the  firm  of  H.  Clarkson  &  Ca  were  entitled  to  cer- 
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tain  moneys  paid  to  him  for  his  services  to  the  Barrow  Ship-build- 
ing Company  in  relation  to  the  Naval  Construction  and  Armaments 
Company,  and  for  his  salary  and  remuneration  as  a  director  of  the 
company. 

The  two  questions  thus  raised  are  quite  distinct,  although  both 
turn  on  the  rights  and  obligations  of  Mr.  Benham  towards  his  co- 
partners, and  these  cannot  be  ascertained  without  knowing  the 
nature  of  the  partnership  and  the  terms  of  the  agreement  into 
which  they  had  entered,  and  the  course  of  dealing  with  each  other. 

[His  Lordship  then  considered  at  length  the  partnership  articles 
before  referred  to,  and  gave  his  opinion  that  there  was  nothing 
either  in  the  deed  of  1885,  or  in  the  facts  proved  in  evidence,  to 
warrant  the  conclusion  that  the  defendant  Benham  was  to  be  at 
liberty  to  carry  on  business  on  his  own  account  in  the  name  of  the 
firm.  So  far,  therefore,  as  the  use  of  the  former  name  was  con- 
cerned, his  Lordship  ruled  that  the  appeal  must  be  dismissed. 

With  respect  to  the  second  point  —  namely,  the  claim  to  the 
moneys  paid  to  the  defendant  Benham  for  his  services  in  assisting 
the  Barrow  Ship-building  Company,  and  in  forming  the  Naval 
Construction  and  Armaments  Company,  and  also  to  his  salary  as 
director  of  that  company  —  his  Lordship  stated  the  facts  relating 
to  the  questions  as  given  above,  and  then  proceeded  as  follows :  — ] 

The  plaintiffs'  claim  is  based  upon  the  ground  that  the  recon- 
struction scheme  grew  out  of  the  negotiations  which  were  going 
on  in  Spain ;  that  it  was  a  means  for  obtaining  orders ;  that  Mr. 
Benham  made  use  of  information  obtained  by  him  as  a  member  of 
the  firm  of  H.  Clarkson  &  Co. ;  that  he  made  use  of  his  connection 
with  it ;  that  he  used  the  name  of  the  firm  and  represented  it  as 
reconstructing  the  Barrow  Company,  and  that  his  partners  were 
entitled  to  take  him  at  his  word  and  treat  him  as  acting  for 
and  on  behalf  of  the  firm  throughout  this  business. 
[*255]  *Eeliance  is  placed  by  the  counsel  of  the  firm  on  the 
judgment  of  Lord  Justice  Cotton  in  Dean  v.  MacDowell, 
8  Ch.  D.  345.  The  answer,  however,  to  this  claim  is  short  and 
conclusive.  It  was  no  part  of  the  business  of  H.  Clarkson  &  Co. 
to  promote  or  reconstruct  companies,  nor  to  advise  them  how  to 
improve  the  management  of  them.  All  such  matters  were  quite 
foreign  to  the  business  of  H.  Clarkson  &  Co.  Moreover,  notwith- 
standing the  expressions  used  in  the  letters  to  which  reference  was 
made,  it  is  quite  clear  that  the  name  of  the  firm  was  never  in  fact 
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used  for  reconstructing  the  Barrow  Company,  or  for  forming  the 
Naval  Construction  Company,  and  that  the  plaintiffs  never  author- 
ised Mr.  Benham  to  act  for  the  firm  in  any  such  matters,  and 
never,  in  fact,  agreed  to  extend  the  business  of  the  firm  so  as  to 
include  the  bringing  out  of  any  company.  He  never  was  in  fact 
acting  for  his  firm  in  this  matter,  nor  did  his  partners  ever  sup- 
pose he  was,  or  treat  him  as  so  acting.  Nor  is  it  true  in  fact  that 
Mr.  Benham  or  the  company  for  which  he  was  acting  ever  derived 
any  benefit  from  his  connection  with  the  firm  of  H.  Clarkson  & 
Co.  It  is  clear  law  that  every  i)artner  must  account  to  the  firm 
for  every  benefit  derived  by  him  without  the  consent  of  his  co- 
partners from  any  transaction  concerning  the  partnership,  or  from 
any  use  by  him  of  the  partnership  property,  name,  or  business  con- 
nection; but  the  facts  of  this  case  do  not  bring  it  within  this 
principle.  It  is  equally  clear  law  that,  if  a  partner  without  the 
consent  of  his  copartners  carries  on  business  of  the  same  nature 
as  and  competing  with  that  of  the  firm,  he  must  account  for  and 
pay  over  to  the  firm  all  profits  made  by  him  in  that  business,  but 
the  facts  of  this  case  do  not  bring  it  within  this  principle.  Dtan 
V.  MacDowell  shows  that  a  partner  is  not  bound  to  account  to  his 
copartners  for  profits  made  by  him  in  carrying  on  a  separate  busi- 
ness of  his  own,  unless  the  case  can  be  brought  within  one  or 
other  of  the  two  principles  to  which  I  have  alluded,  even  if  he 
carries  on  such  separate  business  contrary  to  one  of  the  partnership 
articles.  As  regards  the  use  by  a  partner  of  information  obtained 
by  him  in  the  course  of  the  transaction  of  partnership  business, 
or  by  reason  of  his  connection  with  the  firm,  the  principle  is 
that,  if  he  avails  himself  of  it  for  any  purpose  which  is 
*  within  the  scope  of  the  partnership  business,  or  of  any  [*  256] 
competing  business,  the  profits  of  which  belong  to  the 
firm,  he  must  account  to  the  firm  for  any  benefits  which  he  may 
have  derived  from  such  information,  but  there  is  no  principle  or 
authority  which  entitles  a  firm  to  benefits  derived  by  a  partner 
from  the  use  of  information  for  purposes  which  are  wholly  with- 
out the  scope  of  the  firm's  business,  nor  does  the  language  of  Lord 
Justice  Cotton  in  Dean  v.  MacDowell,  8  Ch.  D.  345,  warrant  any 
such  notion.  By  "  information  which  the  peui^nership  is  entitled 
to"  is  meant  information  which  can  be  used  for  the  purposes  of  the 
partnership.  It  is  not  the  source  of  the  information,  but  the  use 
to  which  it  is  applied,  which  is  important  in  such  matters.     To 
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hold  that  a  partner  can  never  derive  any  personal  benefit  from 
information  which  he  obtains  as  a  partner  would  be  manifestly 
absurd.  Suppose  a  partner  to  become,  in  the  course  of  carrying 
on  his  business,  well  acquainted  with  a  particular  branch  of  sci- 
ence or  trade,  and  suppose  him  to  write  and  publish  a  book  on  the 
subject,  could  the  firm  claim  the  profits  thereby  obtained  ?  Obvi- 
ously not,  unless,  by  publishing  the  book,  he  in  fact  competed 
with  the  firm  in  their  own  line  of  businesa  For  these  reasons, 
the  claim  of  the  firm  to  the  money  received  by  Mr.  Ben  ham  for 
reconstructing  the  Barrow  Company,  and  for  forming  the  Naval 
Construction  Company,  must  be  disallowed. 

There  remains  the  claim  to  his  remuneration  as  director  of  the 
Naval  Constniction  Company.  The  grounds  on  which  this  claim 
is  said  to  be  supported  are  even  weaker  than  those  relied  on  in 
support  of  the  claim  which  has  already  been  investigated.  Mr. 
Benham  is  not  even  bound  to  give  his  whole  time  to  the  business 
of  the  firm,  and  the  Naval  Construction  Company  are  in  no  way 
rivals  of  the  firm.  It  is  true  that  being  a  paid  director  of  the 
company  he  may  not  find  it  so  easy  as  he  otherwise  might  to 
obtain  orders  from  customers,  and  also  to  obtain  commissions  on 
those  orders.  It  is  conceded  that  any  commissions  he  can  get  will 
belong  to  the  firm,  and  it  may  be  that  the  firm  will  not  gain  but 
suffer  loss  by  reason  of  Mr.  Benham 's  position  as  a  director  of  the 
company;  but  assuming  this  to  be  the  case,  it  will  not  entitle 
the  firm  to  his  remuneration  as  director.  This  is  clear 
[*  257]  *  from  Dean  v.  MacDotoell,  8  Ch.  D.  345,  and  obviously 
follows  from  the  principles  already  explained. 

In  the  result,  therefore,  the  judgment  appealed  from  must  be 
affirmed  so  far  as  it  relates  to  the  injunction  against  using  the  name 
of  the  firm,  and  reversed  so  far  as  it  directs  an  account  of  the  mon- 
eys received  by  Mr.  Benham  for  reconstructing  the  Barrow  Company 
and  for  forming  the  Naval  Construction  Company,  and  an  account 
of  his  salary  and  remuneration  as  a  director  of  the  company. 

The  appeal  failing  in  part,  and  succeeding  in  part,  there  will  be 
no  order  as  to  the  costs  of  the  appeal. 

BowEN,  L  J. ,  said  that  he  agreed  with  the  opinion  which  had 
been  expressed  by  Lord  Justice  Likdlet  on  the  first  point  in  the 
case ;  and  continued  as  follows :  — 

With  legard  to  the  second  point,  it  seems  to  me  that  the  judg- 
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ment  of  Mr.  Justice  Kekewich  cannot  be  supported.  The  claim 
of  the  plaintiffs,  put  briefly,  is  to  appropriate  to  themselves  the 
remuneration  obtained  by  Mr.  Benham  for  advising  and  assisting 
in  the  reconstruction  of  the  Barrow  Company  and  the  formation  of 
the  new  company,  and  the  emoluments  which  he  has  since  derived 
from  playing  an  active  part  in  the  management  of  the  new  com- 
pany, or  in  the  direction  of  the  new  company.  It  is  said  that  the 
reconstruction  scheme  grew  out  of  the  work  done  in  Spain,  —  that 
it  was  really  a  matter  in  which  the  company  were  interested,  in- 
asmuch as  the  creation  of  this  new  company  would  affect  their 
obtaining  orders, —  and  that  the  information  which  Mr.  Benham 
used  in  advising  the  Barrow  Company  to  reconstruct  itself,  and 
to  form  the  new  company  which  has  been  formed  at  the  Barrow 
yard,  was  information  to  which  the  partnership  were  entitled,  and 
the  emoluments  derived  from  the  use  of  which  they  have  a  right 
to  assume  for  themselves.  It  seems  to  me,  for  the  reasons  given 
by  my  brother,  the  Lord  Justice  Lindlet,  that  this  contention 
cannot  be  supported.  I  think  that  when  Lord  Justice  Cotton  said 
that  a  partnership  was  entitled  to  the  profits  which  arose  out  of 
information  obtained  by  one  of  the  partners  as  partner, 
he  was  speaking  of  *  information  to  which  the  partnership  [*  258] 
was  entitled  in  the  sense  in  which  they  are  entitled  to 
property.  I  think  you  can  only  read  the  sentence  in  which  the 
expression  occurs  in  that  way.  It  is  as  follows :  **  Again,  if  he 
makes  any  profit  by  the  use  of  any  property  of  the  partnership,  in- 
cluding, I  may  say,  information  which  the  partnership  is  entitled 
to,  there  the  profit  is  made  out  of  the  partnership  property." 
(8  Ch.  D.  354.)  The  language,  like  all  Lord  Justice  Cotton's 
language,  is  perfectly  precise  and  neat  He  is  speaking  of  in- 
formation which  a  partnership  is  entitled  to  in  such  a  sense  that 
it  is  information  which  is  the  property,  or  is  to  be  included  in  the 
property  of  the  partnership,  —  that  is  to  say,  information  the  use 
of  which  is  valuable  to  them  as  a  partnership,  and  to  the  use  of 
which  they  have  a  vested  interest  But  you  cannot  bring  the  in- 
formation obtained  in  this  case  within  that  definition. 

I  only  wish  to  say  one  word  as  expressive  of  my  own  opinion 
upon  what  I  think  is  the  strongest  way  of  putting  the  case  against 
Mr.  Benham.  It  may  be  said,  and  has  been  said  with  great  force, 
that  there  are  letters  here  in  this  case  written  in  the  firm  book  by 
Mr.  Benham  or  by  his  authority,  in  which  Mr.  Benham  represents 
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that  he  is  doing  this  business,  not  on  his  account  only,  but  on 
account  of  the  firm;  and  it  has  been  said  that  this  is  evidence 
against  Mr.  Benham  of  an  agreement  between  the  partners  to  in- 
clude in  the  scope  of  the  partnership  business,  which  I  think  W3 
all  must  agree  was  but  for  such  an  agreement  outside  the  scope  of 
the  partnership.  Now  it  is  true  that  those  letters  are  evidence 
against  Mr.  Benham  of  what  they  contain;  but  one  must  be  care- 
ful to  see  exactly  what  it  is  that  these  letters  tend  to  show ;  and, 
to  my  mind,  reflection  convinces  me  that  they  do  not  really  show, 
or  tend  to  show,  that  there  was  a  tacit  agreement  between  the 
partners  and  Mr.  Benham  that  the  scope  of  the  partnership  busi- 
ness should  be  so  enlarged.  It  is  not  a  question  of  ratification  in 
the  ordinary  sense, — it  is  not  a  question,  that  is  to  say,  of  the  firm 
afterwards,  by  an  ex  post  facto  consent,  giving  validity  to  an  act 
done  professedly  on  their  behalf  towards  third  persons  which,  in 

reality,  was  done  without  their  authority.  It  is  not  a 
[*  259]  question  which  arises  between  third  *  parties  and  the 

partners.  Nor  is  it,  indeed,  a  question  of  ratification 
between  the  partners  and  Mr.  Benham,  in  the  sense  of  the  valida- 
tion by  them,  ex  post  facto,  of  an  assertion  of  his  of  a  mandate 
from  them  to  him  to  act.  It  must  amount  to  evidence  of  a  con- 
tract, or  nothing,— of  the  establishment  of  a  new  contractual 
right  between  Mr.  Benham  and  his  firm,  or  nothing.  Now,  I  think 
that  it  does  not  amount  to  that  I  do  not  think  it  can  be  said  to 
show  that  Mr.  Benham  offered  to  his  firm  to  treat  this  business  as 
partnership  business.  I  do  not  think  that  was  the  true  business 
view  of  what  was  dona  I  think  he  was  using  his  partnership 
name  towards  third  persons ;  and  if  third  persons  had  dealt  with 
Mr.  Benham  upon  the  faith  of  the  expressions  contained  in  those 
letters,  which  indicated  that  the  partnership  were  behind  him,  it 
seems  to  me  the  partnership  would  have  had  a  right  to  ratify  Mr. 
Benham 's  use  of  their  name,  and  to  take  the  benefit  of  any  advan- 
tages from  the  third  persons  which  had  accrued  in  consequence  of 
the  contract  which  the  third  persons  had  made  with  Mr.  Benham 
upon  the  letters.  But  this  is  a  question  between  Mr.  Benham  and 
his  firm ;  and  although  I  think  Mr.  Benham  was  using  the  firm's 
name  for  his  own  purposes  as  regards  the  Spanish  correspondence, 
I  do  not  think  that  he  meant,  or  that  his  partners  ever  really 
assented  to  the  suggestion,  that  as  between  himself  and  his  part- 
ners he  proposed  to  enlarge  the  scope  of  the  partnership  business, 
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and  to  take  in  this  business  as  partnership  business.  That  seems 
to  me  to  be  the  true  answer  to  the  difficulty,  which,  to  my  mind,  is 
the  greatest  on  this  part  of  the  case. 

With  regard  to  his  remuneration  as  a  director,  I  have  nothing  to 
add  to  what  has  been  said  by  my  learned  brother. 

Kay,  L.  J.,  gave  judgment  to  the  same  eflfect  as  the  other  Lords 
Justices  on  the  first  question  in  the  action,  and  then  referred  to 
the  facts  specially  relating  to  the  second  question.  His  Lordship 
proceeded  as  follows :  — 

The  prospectus  upon  which  the  Naval  Construction  Company 
was  finally  launched  was  much  relied  on  by  the  plaintiflf,  because 
it  holds  out  as  an  inducement  to  the  public  to  take  shares  the 
expectation  of  some  orders  from  the  Spanish  and  Portu- 
guese *  governments ;  and  in  particular  for  this  purpose  it  [*  260] 
mentions  the  probable  establishment  of  a  yard  in  Spain 
by  purchasing  a  site  near  Bilbao,  which  had  been  suggested  by 
Major  Spilsbury,  who  had  put  H.  Clarkson  &  Co.  in  communica- 
tion with  Messrs.  Murietta,  the  owners  of  the  site  in  question. 
Great  reliance  was  placed  upon  this  as  showing  that  advantage 
was  taken  of  information  obtained  by  H.  Clarkson  &  Co. ,  but  still 
more  stress  was  laid  upon  a  telegram  and  some  letters  written  on 
paper  of  the  firm  in  the  course  of  the  negotiations  to  put  the  for- 
eign governments  in  communication  with  the  ship-builders  in  this 
country,  in  which  it  was  stated  that  the  reconstitution  of  the  Bar- 
row Company  was  in  the  hands  of  the  firm  of  H.  Clarkson  &  Co. 
If  this  reconstitution  had  been  within  the  scope  of  the  business  of 
H.  Clarkson  &  Co.,  all  these  circumstances  would  be  of  impor- 
tance ;  but  it  was  not  There  is  no  evidence  of  any  agreement  or 
intention  of  the  firm  to  enlarge  their  business  so  as  to  include  it 
It  is  not  shown  that  these  letters,  though  entered  in  the  firm's 
press-copy  letter  books,  were  ever  seen  by  the  other  partners.  It 
is  not  suggested  that  any  alteration  of  their  position  took  place  on 
the  faith  of  the  statements  contained  in  them.  The  new  Barrow 
Company  was  established  as  a  ship-building  company.  Their 
business  in  no  way  competes  with  that  of  H.  Clarkson  &  Co.  The 
position  of  director  of  that  company  is  not  inconsistent  with  that 
of  a  partner  in  the  firm.  On  the  contrary,  it  may  enable  Mr. 
Benham  to  assist  the  firm  in  its  proper  business.  By  the  terms  of 
the  partnership  articles  of  1885  be  was  not  bound  to  devote  all 
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his  time  to  the  business  of  that  partneiahip,  so  that  there  is  no 
breach  of  any  provision  of  those  articles  in  what  he  has  done. 
The  attempt  to  obtain  part  of  the  contracts  for  warships  for  Spain 
or  Portugal  has  not  succeeded.  If  it  had,  the  firm  would  have 
obtained  the  commission,  which  was  all  the  advantage  that  they 
were  looking  for.  The  Barrow  Company  have  not  set  up  any 
yard  in  Spain.  ^ 

A  strong  effort  was  made  in  argument  to  bring  this  case  within 
the  law  as  stated  by  Lord  Justice  Cotton  in  Dean  v.  MaeDowdl, 
8  Ch.  D.  345,  which  is  a  statement  of  the  law  of  partnership  in 

language  more  expanded  than  that  in  sect  29  of  the  Part- 
[*  261]  nership  Act  of  1890.     I  *  think  that  attempt  has  failed. 

The  case  seems  to  me  to  be  covered  by  that  which  deter- 
mined that  the  profits  of  a  different  business,  though  in  the  same 
article  —  salt  —  to  which  the  business  of  the  firm  related  could  not 
be  claimed  by  copartners,  even  where  the  partner  who  had  em- 
barked in  such  business  infringed  in  doing  so  a  provision  in  the 
articles  by  which  he  was  bound  to  give  his  whole  time  and  atten- 
tion to  the  concern  of  the  partnership,  and  not  to  engage  in  any 
other  business.  On  this  question,  for  the  reasons  I  have  given,  I 
differ  with  respect  from  the  conclusion  of  the  learned  Judge  in  the 
Court  below,  both  as  to  the  commission  and  remuneration  as  direc- 
tor of  Mr.  Benham,  to  which,  in  my  opinion,  his  copartners  have 
no  claim. 
I  concur  in  the  order  which  the  Lord  Justice  has  proposed. 

ENGLISH  NOTES. 

In  the  case  of  Cossets  v.  Stewart  (H.  L.  So.  1881),  6  App.  Gas.  64^ 
39  W.  R.  636;  the  principle  of  the  former  branch  of  the  rale  was  in- 
voked by  the  plaintiff  unsuccessfully.  A  partnership  business  in  which 
A.,  6.,  and  C.  had  equal  shares  was  carried  on  for  many  years  success- 
fully. A.  sold  to  B.  his  whole  interest';  and  C;  who  alleged  that  the 
transaction  had  been  concealed  from  him,  claimed  a  share  in  the  benefit, 
on  the  ground  that  the  purchase  must  be  treated  as  having  been  made 
on  partnership  account.  The  House  of  Lords,  affirming  the  decision  of 
the  Court  of  Session,  held  that  there  was  nothing  unfair  in  the  transac- 
tion, and  that  the  claim  could  not  be  sustained. 

Where  the  business  of  a  partnership  is  carried  on  in  partnership  be- 
yond the  original  term,  it  still  subsists  as  a  partnership  at  will  on  the 
terms  of  the  original  partnership  so  far  as  they  are  applicable  to  a  part- 
nership at  will.    In  NMson  v.  Mossend  Iron  Co.  (H.  L.  So.  1886),  11 
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App.  Cas.  298,  the  partnership  had  been  so  carried  on;  and,  on  one  of 
the  partners  giying  notice  of  dissolution,  the  question  arose  whether  he 
was  to  be  paid  out  only  on  the  terms  of  a  stipulation  in  the  partnership 
agreement  which  provided  for  a  certain  mode  of  liquidation  in  case  of 
one  of  the  partners  giving  three  months'  notice  before  the  termination 
of  the  partnership.  It  was  held  that  this  clause  had  no  relation  to  a 
partnership  at  will,  and  could  not  take  effect;  but  that  he  had  the  rights 
acting  bond  fide,  and  not  for  the  purpose  of  obtaining  an  undue  advan- 
tage, instantly  to  determine  the  partnership. 

The  following  section  of  the  Partnership  Act,  1890  (63  &  64  Vict^ 
c  39),  bears  upon  the  subject  in  hand. 

''Section  29.  —  (1.)  Every  partner  must  account  to  the  firm  for  any 
benefit  derived  by  him  without  the  consent  of  the  other  partners  from 
any  transaction  concerning  the  partnership,  or  iroi^  any  use  by  him  of 
the  partnership  property,  name,  or  business  connection. 

''(2.)  This  section  applies  also  to  transactions  undertaken  after  a 
partnership  has  been  dissolved  by  the  death  of  a  partner,  and  before 
the  affairs  thereof  have  been  completely  wound  up,  either  by  any  sur* 
viving  partner  or  by  the  representatives  of  the  deceased  partner." 

AMERICAN  NOTES. 

The  rule  is  an  illustration  of  the  general  principle  that  the  utmost  good 
faith  is  required  of  partners  in  their  relations  with  each  other.  For  references 
to  the  American  cases  see  Lindley  on  Partnership,  2nd  Amer.  ed.,  *303-313 ; 
Parsons  on  Partnership,  4th  ed.,  cb.  vii.  sect.  v. ;  Burdick  on  Partnership, 
308-312. 

In  Roby  v.  Colehour^  135  Illinois,  300,  338,  the  Court  said :  '*  In  cases  of 
partnerships,  which  usually  involve  also  the  relations  of  joint  ownership,  trust, 
and  agency,  the  utmost  good  faith  is  due  from  every  member  of  the  partner- 
ship towards  each  other  member ;  and  if  any  dispute  arises  between  partners 
touching  any  transaction  by  which  one  seeks  to  benefit  himself  at  the  ex- 
pense of  the  firm,  he  will  be  required  to  show,  not  only  that  he  has  the  law  on 
his  side,  but  that  his  conduct  will  bear  to  be  tried  by  the  highest  standard  of 
honor.'' 

In  Latta  v.  KUhoum,  150  United  States,  524,  541,  Mr.  Justice  Jackson, 
speaking  for  the  Court,  said  that  it  is  '<  well  settled  that  one  partner  cannot, 
directly  or  indirectly,  use  partnership  assets  for  his  own  benefit ;  that  he  can- 
not, in  conducting  the  business  of  a  partnership,  take  any  profit  clandestinely 
for  himself;  that  he  cannot  carry  on  the  business  of  the  partnership  for  his 
private  advantage ;  that  he  cannot  carry  on  another  business  in  competition 
or  rivalry  with  that  of  the  firm,  thereby  depriving  it  of  the  benefit  of  his  time, 
skill,  and  fidelity,  without  being  accountable  to  his  copartners  for  any  profit 
that  may  accrue  to  him  therefrom ;  that  he  cannot  be  permitted  to  secure  for 
himself  that  which  it  is  his  duty  to  obtain,  if  at  all,  for  the  firm  of  which  he  is  a 
member ;  nor  can  he  avail  himself  of  knowledge  or  information  which  may  be 
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properly  regarded  as  the  property  of  the  partnership,  in  the  Bense  that  it  is 
available  or  useful  to  the  firm  for  any  purpose  within  the  scope  of  the  partner- 
ship business." 

*  It  is  clear  that  a  partner  is  not  entitled  to  carry  on  a  separate  business  of 
the  same  nature  as  that  of  the  firm.  If  he  does  engage  in  a  business  which 
competes  with  the  firm,  he  must  account  to  his  copartners  for  the  profits  de- 
rived therefrom.  Lockwood  v.  BeckwUh,  6  Michigan,  168 ;  Todd  v.  Rafferttfj 
30  New  Jersey  Eq.  254 ;  Long  v.  Majestre,  1  Johnson's  Chancery  Rep.  (N.  Y.) 
805 ;  Basrs  Appeal^  70  Penn.  State,  301 ;  McMahon  v.  McCleman,  10  West 
Virginia,  419  ;  Fletcher  v.  Ingram^  46  Wisconsin,  191,  204.  Thus  a  partner 
in  a  firm  constituted  for  the  purpose  of  locating  and  developing  mining  prop- 
erties must  account  to  the  firm  for  all  mines  located  and  sold  by  him  during 
the  partnership.  Jennings  v.  Richard ^  10  Colorado,  395.  If  justice  require, 
a  partner  may  be  enjoined  from  engaging  in  a  competing  business.  Marthall 
y.  Johnson,  33  Georgia,  500.  ''  The  general  law  of  partnership  requires  of  each 
partner  .  .  .  due  devt)tion  of  his  time  and  care  to  the  concerns  of  the  firm, 
and  entire  absence  from  all  business  on  his  own  account  which  can  interfere 
with  this  duty  to  the  firm."    Parsons  on  Partnership,  4th  ed.,  §  168. 

*<  Although  a  partner  carries  on  a  business  for  his  private  benefit  which  is 
similar  to  that  of  the  firm,  he  will  not  be  answerable  to  his  copartners  for  the 
profits  if  the  business  is  really  different  from  that  of  the  firm.  For  example, 
a  member  of  a  firm  of  warehousemen  does  not  compete  with  his  partnership 
in  owning  and  managing  wharf  boats  [citing  Northrup  v.  Phillips,  99  Illinois, 
449].  Nor  does  a  partner  in  a  firm  of  real  estate  brokers  interfere  with  its 
business  by  engaging  in  the  purchase  and  sale  of  real  estate  as  an  individual 
speculation  [citing  Latta  v.  KUboum,  150  United  States,  524].  The  case  last 
cited  shows  that  the  question  of  fact  whether  a  partner  is  carrying  on  a  busi- 
ness in  competition  with  his  firm  may  be  a  difficult  one,  —  one  upon  which 
different  courts  will  entertain  oontradictoiy  opinions,  but  that  the  rule  of  law 
applicable,  when  the  facts  have  been  determined,  is  clear  and  simple."  Bur- 
dick  on  Partnership,  310-311. 

In  Latta  v.  Kiiboume,  supra,  the  Court  cited  with  approval  the  principal 
case  of  -4 a*  v.  Benham,  and  said:  "Tested  by  these  principles,  it  cannot  be 
properly  said  that  Latta  used  any  information  which  was  partnership  prop- 
erty so  as  to  render  him  chargeable  with  the  profits  made  therefrom.  His 
knowledge  of  the  real  estate  market,  or  in  respect  to  profitable  investments 
therein,  was  not  used  in  competition  with  the  business  of  the  firm,  nor  in  any 
manner  so  as  to  come  within  the  scope  of  the  firm's  business." 

So  one  of  a  firm  of  attorneys  is  entitled  to  retain  for  himself  the  compen- 
sation he  receives  for  acting  as  executor  of  an  estate.  Metcalfe  v.  Bradshaio, 
145  Illinois,  124. 

And  in  Burr  v.  De  La  Vergne,  102  New  York,  415,  it  was  held  that  invep- 
tions  made  by  a  partner,  although  relating  to  improvements  of  machinery 
owned  by  the  firm,  are  his  separate  property,  unless  the  making  of  such  in- 
ventions is  within  the  scope  of  the  partnership  business,  or  there  is  an  agree- 
ment that  they  shall  belong  to  the  firm. 

See  also  Wheeler  v.  Sage,  1  WaUace  (U.  S.),  518;  Pamell  v.  Robinson,  6 
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Georgia,  26;  CcUdwelly.  Leiber,  7  Paige  (N.  Y.),  483;  Belcher  v.  WhUtemorey 
134  Massachusetts,  330. 

In  general,  a  partner  caDnot  secure  for  himself  that  which  it  is  his  duty  to 
obtain  if  at  all  for  the  firm.  Kimberly  v.  ArmSy  129  United  States,  512;  Hill 
V.  Miller y  78  Califomia,  149;  Tebbeita  v.  Dearborn^  74  Maine,  392;  Filbrun  v. 
Iversy  92  Missouri,  388 ;  Cowrsin'a  Appeal,  79  Penn.  State,  220. 

Thus  a  partner  cannot  buy  up  a  claim  against  the  firm.  If  he  takes  an 
assignment  of  such  a  claim  he  holds  it  for  the  firm,  and  is  entitled  to  charge 
against  the  firm  only  the  amount  he  actually  paid  out.  Boston  v.  Strother,  57 
Iowa,  506 ;  Filbrun  Y^lvers,  supra.  It  operates  as  payment  of  the  claim  in  the 
absence  of  some  equity  to  keep  it  alive.  Coleman  v.  Coleman,  78  Indiana, 
344;  Booth  v.  Farmers'  fr  Mechanics*  Nat.  Bank,  74  New  York,  228. 

So  a  partner  cannot  acquire  an  adverse  title  or  interest  in  the  property  of  the 
partnership  and  hold  it  as  against  the  firm.  Crosswell  v.  Lehman,  54  Alabama, 
363;  Laffan  v.  Naglee^  9  California,  682;  Roby  v.  Colehour,  135  Illinois,  300; 
Anderson  v.  Lemon,  8  New  York,  236 ;  Weston  v.  Ketcham,  39  New  York  Supe- 
rior Court  Rep.  54;  Eakin  v.  Shumaker,  12  Texas,  51;  ForrerY.  Forrer,  29 
Grattan  (Va.),  134. 

In  the  late  case  of  MUler  v.  0' Boyle,  89  Federal  Rep.  (U.  S.)  140,  plaintiff 
and  defendant  entered  into  a  partnership  for  the  purpose  of  carrying  out  a 
contract  for  public  work  awarded  to  them  as  associates  by  a  Mexican  city. 
Defendant,  who  was  to  furnish  the  money  for  the  enterprise,  went  to  Mexico 
for  the  purpose  of  closing  up  the  contract  and  furnishing  the  required  bonds. 
Owing  to  the  receipt  of  a  false  report  affecting  the  financial  standing  of 
plaintiff,  the  authorities  refused  to  close  the  contract  with  him  as  a  party. 
Defendant,  without  advising  plaintiff  of  the  reasons  for  such  refusal,  and  with- 
out plaintiff's  knowledge,  obtained  a  contract  for  the  work  in  his  own  name. 
It  was  held  that  he  held  such  contract  for  the  partnership,  and  that  plaintiff 
was  entitled  to  a  preliminary  injunction  to  prevent  his  exclusion  from  par- 
ticipating in  the  management  of  the  business. 

So,  a  partner  who  secretly  obtains  in  his  own  name  a  renewal  of  the  lease 
of  the  premises  upon  which  the  firm  transacts  its  business,  must  hold  it  for 
the  firm.  Sneed  v.  Deal,  53  Arkansas,  152 ;  Leach  v.  Leach,  18  Pickering 
(Mass.),  68;  Struthers  v.  Pearce,  51  New  York,  357 ;  Mitchell  v.  Reed,  61  New 
York,  123 ;  Johnson's  Appeal,  115  Penn.  State,  129.  In  all  these  cases  the 
principal  case  of  Featherstonhaugh  v.  Fenwick  was  cited  with  approval. 

If  a  partner  is  buying  or  selling  property  for  a  firm,  he  cannot  sell  to  it  or 
buy  from  it  at  a  profit  to  himself.  Nelson  v.  Hayner,  66  Illinois,  487 ;  Com- 
stock  V.  Buchanan,  57  Barbour  (N.  Y.),  127.  And  any  reward  or  commissions 
which  a  partner  obtains  from  third  persons  for  inducing  the  firm  to  enter  into 
particular  transactions  must  be  accounted  for  to  the  firm.  Hodge  v.  Twitchell, 
33  Minnesota,  389 ;  Newell  v.  Cochran,  41  Minnesota,  374 ;  Whitman  v.  Boto- 
den,  27  South  Carolina,  53 ;  Grant  v.  Hardy,  83  Wisconsin,  668 ;  see  Short  v. 
Stevenson,  63  Penn.  State,  95.  And  a  contract  between  a  partner  and  a  third 
party  that  such  a  commission  should  be  paid  is  void.  Gleason  v.  Chicago,  etc. 
R.  Co.,  43  Northwestern  Rep.  517  (Iowa,  1889). 
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No.  21.— ENGLAND  v.  CURLING. 
(1844.) 

No.  22.— ROBERTS  v.  EBERHARDT. 
(1853.) 

KULE. 

The  Court  may  decree  specific  performance  of  an  agree- 
ment to  execute  a  formal  instrument  of  partnership ;  and, 
BO  far  as  it  can  make  its  jurisdiction  effective^  by  injunction 
or  otherwise,  will  give  relief  in  substantially  carrying  out 
the  agreement. 

But  (as  a  general  rule)  the  Court  will  not  interfere  in  the 
management  of  a  partnership  business  except  for  the  pur- 
pose of  winding  it  up. 

England  v.  Corling. 

8  B«ayan,  139-14a 
FartnerMp  AgreemetA.  —  Bpetajk  Performawx.  —  ExeaUion  of  Deed. — 

[129]  Agreement  for  a  partnership  decreed  to  be  specifically  performed  by 
the  execatioD  of  a  proper  partnership  deed. 

Partners  may  make  constant  variations  in  the  terms  of  their  partnership 
agreement,  which  may  be  evidenced  not  only  by  writing  but  by  their  conduct. 

Injunction  granted  to  restrain  a  partner,  during  the  partnership  term,  from 
carrying  on  1>u8ines8  with  other  persons  in  the  name  of  the  old  finui  and  from 
publishing  notices  of  dissolution. 

In  1831,  Curling,  Hodges,  and  England  agreed  to  become  part- 
ners in  the  business  of  ship  ^ents,  to  be  carried  on  at  Deal, 
Bamsgate,  and  in  London,  and  on  the  6th  of  July,  1831,  they 
signed,  in  initials,  an  agreement  for  a  partnership  for  seven,  ten, 
or  fourteen  years.  A  deed  was  prepared  for  carrying  into  eflfect 
the  terms  of  the  agreement,  which  underwent  some  alterations, 
but  was  never  executed 

The  parties,  however,  commenced  and  continued  to  carry  on  the 
business  under  the  name  of  Goodwin,  Curling,  &  Co.  In  1842, 
differences  arose  in  consequence  of  an  attempt  by  the  defendant 
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Catling  to  introduce  some  near  relatives  as  partners  into  the  con- 
cern, without  the  concunenoe  of  the  plaintiff.  After  a  long  dis- 
cussion, Curlingy  in  April)  1843,  gave  notice  to  the  plaintiff  to 
determine  the  partnership  as  at  midsummer  next  He  insisted 
on  the  dissolution,  retired  from  the  partnership,  and  formed  a  new 
partnership  with  the  defendants  Edward  Spencer  Curling  the 
younger,  and  George  Hammond.  The  new  tirm  commenced  car- 
rying on  the  business  of  ship  agents  at  Deal  on  the  premises  of 
the  old  firm,  under  the  name  of  Goodwin,  Curling,  &  Co.  They 
opened  the  correspondence  addressed  to  the  old  firm,  and  largely 
circulated  notices  of  the  dissolution  of  the  old  firm. 

On  the  12th  of  July,  1843,  the  plaintiff  filed  his  bill  against 
Curling,  Hodges,  and  the  partners  in  the  new  firm,  praying  that 
the  agreement  of  the  6th  of  July,  1831,  might  be  specifi- 
cally performed :  for  an  injunction  to  *  restrain  Curling  [*  130] 
and  Hodges  from  engaging  in  the  business  of  shipping 
agents,  alone  or  with  other  persons,  before  the  expiration  of  the 
fourteen  years  mentioned  in  the  agreement :  for  an  injunction  to 
restrain  Curling  and  the  new  partners  from  carrying  on  the  busi- 
ness of  shipping  agents  in  the  name  or  style  of  Messrs.  Goodwin, 
Curling,  &  Co.,  and  from  using  such  name  or  style;  from  inter- 
fering with  the  correspondence  or  property  of  the  old  firm,  and 
from  circulating  notices  of  the  dissolution  of  the  old  partnership 
before  the  expiration  of  the  fourteen  years. 

A  motion  was  made  for  an  injunction. 

Mr.  Pemberton  Leigh  and  Mr.  Bates  for  the  plaintiff. 

Mr.  G.  Turner  and  Mr.  Bacon,  contrit. 

The  Master  of  the  Bolls  (Lord  Langdale)  granted  an  injunc- 
tion in  the  following  terms :  — 

Injunction  awarded  to  restrain  the  defendant  Edward  Spencer 
Curling  from  carrying  on  the  business  of  shipping  agents,  in  part- 
nership with  the  defendant  Henry  Curling  Tryon,  Edward  Spencer 
Curling  the  younger,  and  George  Hammond,  or  any  other  person 
other  than  the  plaintiff,  and  the  defendant  E.  Hodges,  until  the 
expiration  of  the  term  of  fourteen  years  mentioned  in  the  memo- 
randum of  the  6th  day  of  July,  1831,  or  further  order;  and  also  to 
restrain  the  defendants,  Henry  Curling  Tryon,  Edward  Spencer 
Curling  the  younger,  and  George  Hammond  from  carrying  on  or 
engaging  in  the  business  of  shipping  agents  in  partnership  with 
the  defendant  Edward  Spencer  Curling,  or  otherwise  in  the  name 
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or  style  of  Messrs.  Goodwin,  Curling,  &  Co.,  at  Deal,  Ramsgate, 
and  London,  or  in  any  other  such  place,  and  from  using  the  name 
or  style  of  Messrs.  Goodwin,  Curling,  and  Co.,  and  from 
[*  131]  *  receiving  or  possessing,  and  also  from  opening  any  let- 
ters or  other  communication  addressed  to  or  intended  for 
the  firm  of  Goodwin,  Curling,  &  Co. ,  and  from  taking  possession 
of,  or  receiving  or  interfering  with,  any  of  the  property  or  effects 
of  the  firm  of  Messrs.  Goodwin,  Curling,  &  Co.,  and  also  to  re- 
strain the  defendant  Edward  Spencer  Curling  from  publishing  or 
circulating  any  notice  of  the  dissolution  of  the  partnership  be- 
tween Edward  Spencer  Curling,  Edward  Hodges,  and  the  plaintiff, 
before  the  expiration  of  the  aforesaid  term  of  fourteen  years,  or 
until  further  order. 

The  parties  proceeded  in  the  cause ;  Curling  put  in  an  answer, 
denying  any  agreement  in  writing,  and  insisting  that  there  was  a 
verbal  agreement  only.  He  also  alleged  certain  acts  of  miscon- 
duct on  the  part  of  Hodges,  which  he  insisted  would  entitle  him 
to  a  dissolution  of  the  partnership,  if  any  existed. 

The  cause  now  came  on  for  hearing. 

[The  following  cases  were  cited  in  argument :  Richard  v.  Daviss, 
2  Russ.  &  Myl.  347  (34  R  R  111);  Collyer  on  Partnership,  pp. 
197,  198,  and  198  ti;  Knowlcs  v.  Haughton,  11  Ves.  168.] 

[*  132]  *  The  Master  of  the  Rolls',  in  substance,  said,  it  is 
very  much  to  be  regretted  that  the  parties  to  this  cause 
have  not  had  the  advantage  of  advice  which  would  have  led  them 
to  put  an  end  to  the  suit  as  soon  as  its  real  purpose  had  been 
accomplished.  The  subsequent  litigation  has  been  extremely 
unfortunate,  and  certainly  would  not  have  occurred,  if  these 
gentlemen  had  adopted  anything  like  prudent  advice. 

The  object  of  the  bill  is  to  establish  the  plaintiff's  right  to  the 
benefit  of  a  partnership  agreement,  dated  the  6th  of  July,  1831. 
Various  defences  are  set  up :  first,  that  there  was  no  such  agree- 
ment ;  secondly,  that  if  there  was  any  such  agreement,  it  has  been 
entirely  waived  and  abandoned ;  thirdly,  that  if  there  was  any  such 
agreement,  it  was,  subsequently  to  the  making  of  it,  falsified  and 
altered  by  the  plaintiff,  who  has  therefore  no  right  to  enforce  it ; 
and  fourthly,  that,  assuming  there  was  an  agreement  for  the  con- 
tinuance of  the  partnership  for  fourteen  years,  the  conduct  of  Mr. 
Hodges,  one  of  the  partners,  has  been  such,  that  the  defendant 
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Mr.  Curling  is  not  under  any  obligation  to  continue  in  partner- 
ship with  him. 

On  the  first  point,  I  am  of  opinion,  after  full  consideration  of 
the  evidence,  that  the  original  document  which  has  been  produced, 
signed  in  initials  by  all  the  parties,  is  evidence  of  the  agreement 
for  a  partnership  between  them.  It  was  not  intended  to  be  a  final* 
agreement,  or  one  containing,  in  full  details,  all  the  terms  on 
which  the  partnership  was  to  be  carried  on,  but  it  was  to  be  the 
foundation  on  which  they  were  to  proceed,  and  was  to  serve  as 
instructions  for  the  deed  intended  to  be  prepared  for  the  purpose 
of  carrying  the  agreement  into  full  effect  by  formal  words.  Al- 
though we  find  subsequent  negotiations  and  communications  be- 
tween England  and  Curling,  for  the  purpose  of  introduc- 
ing into  the  deed  other  clauses  *  not  warranted  perhaps  by  [*  133] 
the  terms  of  the  agreement,  still  that  does  not  prevent 
there  being  a  prior  binding  agreement;  for  with  respect  to  a  part- 
nership agreement,  it  is  to  be  observed,  that  all  parties  being  com- 
petent to  act  as  they  please,  they  may  put  an  end  to  or  vary  it  at 
any  moment ;  a  partnership  agreement  is  therefore  open  to  varia- 
tion from  day  to  day,  and  the  terms  of  such  variation  may  not 
only  be  evidenced  by  writing,  but  also  by  the  conduct  of  the  par- 
ties in  relation  to  the  agreement  and  to  their  mode  of  conducting 
their  business ;  Oeddes  v.  Wallace,  2  Bligh,  270  (21  R  R  66) ; 
Jackson  y,  Sedgwick,  1  Swanst.  460  (18  R  E.  109);  when,  there- 
fore, there  is  a  variation  and  alteration  of  the  terms  of  a  partner- 
ship, it  does  not  follow  that  there  was  not  a  binding  agreement  at 
first  Partners,  if  they  please,  may,  in  the  course  of  the  partner- 
ship, daily  come  to  a  new  arrangement,  for  the  purpose  of  having 
some  addition  or  alteration  in  the  terms  on  which  they  carry  on 
business,  provided  those  additions  or  alterations  be  made  with  the 
unanimous  concurrence  of  all  the  partners. 

In  this  case,  the  partners  intended  to  execute  a  deed ;  a  draft 
was  prepared,  but  never  finally  settled  or  agreed  to;  the  conse- 
quence of  which  was,  that  they  remained  on  the  agreement,  though 
the  terms  of  it  were  never  reduced  into  that  formal  shape  which 
the  parties  intended.  They  might,  therefore,  very  naturally  have 
considered  that  there  was  something  more  to  be  done  to  make  their 
arrangements  complete,  and  from  the  conrespondence,  such  appears 
to  have  been  the  case ;  but  did  it  ever  occur  to  anybody  that,  be- 
cause the  deed  was  not  perfected,  the  original  agreement  was  to  be 


602  PABTNKB8HIP. 


Ho.  n.  —  Xni^ua  ▼.  CwUnf,  S  Bmt.  lU^lSI. 


considered  as  waived  or  abandoned  f    There  is  not  the  least  foun- 
dation for  such  a  suggestion. 

Next»  it  is  said,  that  the  conduct  of  England  has  been 
[*  134]  such,  that  if  there  had  been  a  binding  agreement,  he  *  has 
waived  it  It  appears  that,  after  the  execution  of  the 
'agreement,  the  partners,  as  between  themselves,  went  on  well.  I 
find  great  praise  bestowed  on  Mr.  England  for  the  regularity  with 
which  he  managed  the  business  in  London ;  and  great  compliments 
seem  to  have  been  paid  by  Curling  to  Hodges  for  his  attention, 
great  activity,  and  zeal  in  carrying  on  the  business  at  Bamsgate. 
Now  it  appears  that  both  Curling  and  Hodges  had  relations  grow- 
ing up  in  whom  they  were  naturally  interested;  and  it  appears 
from  the  correspondence,  that  in  the  course  of  the  year  1842  Mr. 
Curling  improperly  formed  a  design  to  get  rid  of  England,  for  the 
purpose  of  introducing  his  relation  into  the  business,  which  had 
been  carried  on  profitably :  that  appears  from  the  letters  of  Curling 
himself ;  and  I  think  that  no  one  can  read  them  without  seeing 
that  he  was  (as  Mr.  Purvis  correctly  said)  sounding  Hodges  from 
time  to  time  as  to  what  could  be  done ;  throwing  out  insinuations 
as  to  the  inactivity  of  England,  conveying  to  him  the  suggestion 
of  giving  England  one-eighth  instead  of  two-eighths  of  the  profits, 
and  warning  Hodges  to  come  to  an  arrangement  before  saying  a 
word  of  this  matter  to  England.  A  more  unworthy  course  of  con- 
duct, on  the  part  of  one  partner  towards  another,  can  hardly  be 
imagined  than  that  secret  and  underhand  dealing.  Insinuations 
behind  the  back  of  England,  propositions  to  reduce  his  interest  in 
the  concern,  and  a  warning  to  Hodges,  "  don't  tell  England  what 
we  are  doing  until  we  have  agreed,  between  ourselves,  on  the 
course  we  shall  pursue. "  Is  it  not  evident  that  it  was  the  inten- 
tion of  Curling  to  get  rid  of  England  for  the  sake  of  his  interest 
in  the  concern,  and  to  do  it  by  arranging  the  means  between  him- 
self and  Hodges,  so  that  they  might  together  overbear  him  ? 

Mr.  Hodges  seems  to  have  lent  an  ear  to  this,  in  a  way  that  I 
think  can  scarcely  be  justified ;  concurring  in  this  sort  of 
[♦  135]  manoBuvre  or  artifice,  namely,  to  propose  *  something  dis- 
agreeable to  England,  and  if  he  did  not  concur  in  it,  then 
to  declare  that  he  took  no  interest  in  the  concern. 

The  result,  however,  was,  that  Hodges,  in  the  absence  of  Eng- 
land, and  without  his  knowledge,  consented  to  vary  the  terms  of 
the  partnership.     England,  who  had  been  a  clerk  and  partner  with 
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Curling  for  forty  years,  finding  this  improper  course  of  dealing 
introduced  into  the  partnership,  was  naturally  surprised  and  hurt ; 
he  was  induced  to  remonstrate,  and  this,  it  is  said,  amounts  to  an 
abandonment  of  all  and  every  right  he  might  have.  Curling  takes 
advantage  of  it,  and  says  I  will  have  no  further  connection  with 
you,  and  states  to  Hodges,  you  must  choose  between  me  and  Eng- 
land, for  I  will  have  nothing  more  to  do  with  England. 

Mr.  Curling  has,  no  doubt,  brought  forward  everything  which, 
by  possibility,  could  be  considered  a  waiver  of  that  agreement ;  but 
I  am  quite  persuaded  that  there  is  nothing  which  could  at  any 
time  be  considered  as  a  waiver  or  abandonment  of  the  agreement 

Thirdly,  a  great  portion  of  the  argument  has  been  employed  to 
prove  that  the  variations  in  the  several  copies  of  the  agreement 
show,  either  that  there  was  no  original  agreement  at  all,  or  that 
if  there  was,  it  was  afterwards  falsified  and  altered  by  this  plaintifil 
I  am  of  opinion  that  that  evidence  entirely  fails.  I  think  I  have 
seldom  witnessed  a  proceeding  in  which  it  was  attempted  to  estab- 
lish a  malignant  fraud,  which  this,  if  true,  would  be,  by  means  of 
evidence  so  slight  and  contemptible  as  this  is,  in  every  part 

We  have  here  the  original  document  signed  by  the  par- 
ties themselves,  and  the  single  circumstance  that  *  creates  [*  136] 
anything  like  ambiguity  is,  that  it  appears  from  the 
colour  of  the  ink,  that  a  few  words  were  introduced  after  the  rest 
of  the  paper  had  been  written.  Those  words  certainly  appear  to 
have  been  written  subsequently  to  the  rest  of  the  paper ;  and  from 
that  I  am  asked  to  assume  that  they  were  fraudulently  inserted, 
after  the  signature  of  the  parties  had  been  annexed.  It  is  very 
difScult  indeed  to  assign  any  reason  for  believing  that,  when  we 
see  what  was  done  on  the  occasion.  A  solicitor  had  been  previ- 
ously consulted,  and  after  the  agreement  had  been  signed  it  was 
handed  to  the  solicitor  as  instructions  for  the  deed,  and  we  have 
the  draft  of  the  deed  with  those  few  words  inserted.  It  is  im- 
possible, therefore,  to  believe  that  those  few  words  were  not  in- 
serted when  the  draft  was  sent  to  the  solicitor  as  his  instructions, 
and  I  think  it  is  very  hard  to  believe  they  must  not  have  been 
inserted  at  the  time  the  agreement  was  signed. 

The  fourth  point  is  this :  —  that  the  Court  cannot  continue  this 
partnership  for  the  remaining  year,  by  reason  of  the  alleged  mis- 
conduct of  Mr.  Hodges,  and  this  has  been  dwelt  upon  at  great 
length,  and  with  considerable  ingenuity. 
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The  argument  is  this:  —  The  plaiDtiff  seeks  to  continue  this 
partnership;  Curling,  the  defendant,  alleges  it  ought  not  to  be 
continued,  by  reason  of  the  misconduct  of  his  co-defendant  Hodges, 
and  insists  that  the  plaintiff  must  prove  there  has  not  been  such 
misconduct,  or  otherwise  that  he  can  have  no  relief.  I  am  of 
opinion  that  the  defendant  has  no  right  to  shift  his  own  duty 
upon  the  shoulders  of  the  plaintiff.  If  Mr.  Curling  desired  to  be 
relieved  from  his  partnership,  on  the  ground  of  the  misconduct  of 
Mr.  Hodges,  he  ought  to  have  alleged  it  in  a  proper  pro- 
[*  137]  ceeding  of  his  own  against  Hodges.  He  cannot  *  be  per- 
mitted to  shift  the  burden  of  his  own  duty  upon  the 
plaintiff,  and  insist  on  the  plaintiff's  proving  that  there  has  not 
been  misconduct.  How  could  the  plaintiff  prove  that  negative  ? 
It  would  be  impossible,  I  am  of  opinion,  that  those  circumstances 
of  misconduct  alleged  in  the  answer  ought  to  have  been  distinctly 
alleged  in  a  bill  filed  by  Curling  against  both  England  and 
Hodges,  in  order  that  Hodges  might  have  been  fixed  with  mis- 
conduct in  the  presence  of  England. 

I  am  clearly  of  opinion,  that  the  misconduct  of  Mr.  Hodges 
cannot  be  made  available  by  Curling  otherwise  than  in  a  suit  in 
which  it  is  alleged  and  proved  as  against  England  and  Hodges; 
and  I  cannot,  therefore,  give  to  Curling  the  relief  he  asks  on  that 
account 

I  greatly  regret  that  the  matter  has  gone  on  in  this  coursa  I 
think  there  has  been  a  total  forgetfulness  of  the  nature  of  a  part- 
nership agreement,  for  that  there  may  be  a  binding  agreement 
remaining,  after  there  have  been  several  variations  evidenced 
either  by  writing  or  by  conduct,  is  what  cannot  be  in  the  least 
doubted.  As  to  the  allegations  that  there  has  been  a  waiver  of 
the  agreement,  either  respecting  the  duration  of  the  partnership, 
the  share  of  the  profits,  or  other  essentials  to  this  agreement,  I 
think  there  is  nothing  of  the  kind.  I  have  no  doubt  whatever 
that  there  was  a  binding  agreement  between  these  parties,  and 
such  agreement  has  not  in  substance  been  abandoned. 

This  business  has  been  carried  on  for  one  year  since  the  injunc- 
tion was  granted,  but  under  circumstances  which  cannot  render  it 
beneficial  to  any  one.  This  is  a  difficulty  that  always  arises  when 
partnership  contracts  come  under  the  consideration  of  this  Court 
It  is  impossible  to  make  persons  who  will  not  concur 
[*138]  carry* on  a  business,  jointly,  for  their  own  common  ad- 
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vantage.  It  is  that  which  makes  everything  of  this  kind  ex- 
ceedingly uncertain.  It  is  that  which  makes  the  Court,  on  all 
such  occasions,  exceedingly  anxious  (an  anxiety,  I  believe,  that 
has  been  felt  by  every  Judge  who  has  ever  sat  in  a  Court  of 
Equity)  that,  when  these  disputes  do  arise,  the  parties  should,  if 
possible,  come  to  some  arrangement  between  themselves,  to  do  that 
for  their  common  benefit  which  the  Court  cannot  do  otherwise 
than  at  the  common  expense.  But  if  the  parties  insist  on  having 
a  declaration  of  their  rights,  the  Court  has,  over  and  over  again, 
entertained  the  jurisdiction,  and  must  entertain  the  jurisdiction, 
unless  some  one  or  two  of  several  partners  are  to  be  permitted  to 
do  just  as  they  like  with  the  partnership  rights  and  interest 

The  question,  therefore,  upon  this  occasion  is,  first,  whether  I 
am  to  say  that  the  plaintiff  is  entitled  to  the  benefit  of  the  agree- 
ment of  1831  or  not,  and  next  to  consider  how  I  can  do  what  is 
required,  for  the  purpose  of  preventing  those  who  have  shown 
themselves  disposed  to  do  so  from  depriving  the  plaintiff  of  that 
benefit  Whether  it  would  be  useful  for  the  parties,  or  whether 
they  desire  to  go  farther,  is  quite  another  matter.  If  it  is  desired, 
I  must  first  of  all  declare,  there  was  a  binding  partnership  agree- 
ment There  may  or  may  not,  in  the  course  of  the  last  twelve  or 
thirteen  years,  have  been  variations  in  the  agreement,  evidenced 
by  the  conduct  of  the  parties,  and  I  think,  if  it  is  required,  I  must 
direct  an  inquiry  what,  if  any,  variations  have  been  agreed  upon 
between  the  parties ;  next,  if  desired,  I  must  refer  it  to  the  Mas- 
ter to  settle  a  partnership  deed  according  to  the  terms  of  the  agree- 
ment, having  regard  to  such  variations  as  have  been  afterwards 
made  by  common  consent  of  all  the  parties.  It  may  be  proper  to 
vary  the  terms  of  the  injunction.  If  not  desired  to  be  varied,  I 
shall  continue  it 

*  With  respect  to  the  other  defendants,  it  is  stated  to  [*  139] 
me  that  they  entirely  give  up  their  supposed  right  to  carry 
on  this  business  in  the  way  complained  of.  By  their  answer  they 
say  that  their  intended  partnership  was  dissolved,  and  they  de- 
sire to  be  relieved  from  the  matter.  The  plaintiff  was  willing  to 
dismiss  the  bill  as  against  them  without  costs,  proposing,  at  the 
same  time,  that  his  own  costs  against  those  defendants  should  be 
costs  in  the  cause.  These  defendants  were  willing  to  have  the 
bill  dismissed,  but  required  that  the  costs  should  be  dealt  with  as 
the  Court  might  direct,  which  could  not  be  done  until  the  matter 
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came  on  in  its  regular  course.  The  consequence  was,  that  the  suit 
has  been  prosecuted  against  those  defendants  up  to  this  time.  It 
appears  that  they  had  unwarily  been  drawn  into  a  concern  from 
which  they  were  glad  to  retire.  There  is  no  wrong  imputed  to 
them  from  the  time  they  seem  to  have  been  aware  of  the  nature 
of  the  suit.  The  pl^ntifif  was  not  wrong  in  bringing  them  here 
in  the  first  instance,  for  they  were  engaged  in  a  course  of  proceed- 
ing materially  violating  his  interest  Was  the  plaintiff  wrong  in 
retaining  them  ?  He  offered  to  dismiss  them  without  costs ;  they 
did  not  accept  that,  and  how  the  costs  could  be  arranged,  other- 
wise than  at  the  hearing,  it  is  difficult  to  imagine.  I  shall  dis* 
miss  the  bill  as  against  them  without  costs. 

With  respect  to  the  other  costs  of  the  suit,  I  have  really  no 
doubt  about  it  I  think  that  Mr.  Curling  must  pay  them.  He 
has  made  the  suit  absolutely  necessary  by  his  improper  attempt  to 
get  rid  of  Mr.  England,  and  he  has,  besides,  founded  his  defence 
on  principles  so  entirely  without  proper,  just,  and  legal  founda- 
tion, that  this  alone  would  make  it  necessary  to  charge  him  with 
the  costs  of  this  suit  as  far  as  the  plaintiff  is  concerned. 

I  shall  give  no  costs  to  Hodges. 

[•  140]  •  Abstract  of  Decree. 

The  Court  doth  declare,  that  the  agreement  for  a  copartnership 
dated,  &c. ,  "  is  a  binding  agreement  between  the  parties  thereto, 
and  ought  to  be  specifically  performed  and  carried  into  execution, 
and  doth  order  and  decree  the  same  accordingly.  *  Eefer  it  to  the 
Master  to  inquire,  &c.  "  whether  any  and  what  variations  have 
been  made  in  the  said  agreement,  by  and  with  the  assent  of  the 
several  parties  thereto,  since  the  date  thereof. '  Let  the  Master 
settle  and  approve  *  of  a  proper  deed  of  copartnership  between  the 
said  parties,  in  pursuance  of  the  said  agreement,  having  regard  to 
any  variations  which  he  may  find  to  have  been  made  in  the  said 
agreement,  as  hereinbefore  directed,*  and  let  the  parties  execute 
it  Continue  the  injunction  against  the  defendant  Curling.  Lib- 
erty to  apply. 
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Boberts  v.  Eberhardt. 

Eaj,  148-163  (s.  o.  23  L.  J.  Ch.  201). 

Mimng  Partnership,  — Beoeiwr, —  Powers  of  Managing  Pa/rtner,  [148] 

Where  teDants  ia  oommon  of  a  miDe  ha^e  been  working  it  in  partnersbipy  or 

where  the  mine  itself  is  the  partnership  property,  the  Court  will  not  appoint  a 

receiver  or  manager  at  the  instance  of  one  of  the  partners,  in  a  suit  which  does 

not  seek  to  dissolve  the  partnership. 

Nor,  even  in  a  suit  to  dissolve  the  partnership,  will  the  Court  appoint  a 
receiver  on  an  interlocutory  application,  tnerely  upon  evidence  that  the  partners 
do  not  co-operate  in  the  management  of  the  business ;  but  to  sustain  such  an 
application  it  must  be  shown  that  one  partner  has  interfered  so  as  to  prevent 
the  business  being  carried  on. 

A  managing  partner  of  a  mine  has  authority  to  defray  all  the  necessary  and 
proper  expenses  incidental  to  the  beneficial  working  of  the  mine  out  of  the  joint 
profits  derived  from  the  sale  of  the  minerals. 

The  plaintiff  and  defendant  had  been,  since  1840,  carrying  on 
the  business  of  solicitors,  in  partnership,  under  the  firm  of  Boberts 
&  Eberhardt,  the  plaintiff  receiving  five-eighths,  and  the  defend- 
ant three-eighths  of  the  profits.  The  plaintiff  alleged  that  this 
partnership  was  in  continuation  of  a  previous  partnership  between 
himself  and  a  gentleman  named  Crompton,  which  was  conducted 
under  written  articles  of  partnership,  by  which  it  was,  amongst 
other  things,  provided  that  the  said  partnership  should  continue 
for  twenty -one  years  from  the  commencement;  but  no  written 
articles  of  partnership  were  entered  into,  either  on  the  original 
admission  of  the  defendant  as  a  partner,  or  on  the  retirement  of 
Mr.  Crompton. 

In  1845  the  plaintiff  and  defendant  joined  in  purchasing  one- 
fourth  share  in  a  colliery,  called  the  Tipton  Colliery,  and  the  same 
was  conveyed  to  them  in  moieties  as  tenants  in  common. 

The  plaintiff  and  defendant  advanced  from  time  to  time  money 
out  of  their  law  partnership  business,  for  capital  and  other  ex- 
penditure in  carrying  on  this  colliery  in  respect  of  their  shares 
therein,  and  they  subsequently  purchased  the  other  three-fourths 
of  the  said  Tipton  Colliery,  in  equal  moieties ;  and  a  considerable 
amount  was  advanced  in  respect  of  instalments  of  the  purchase- 
moneys,  and  for  carrying  on  the  colliery,  out  of  the  moneys  of  the 
law  partnership.  The  plaintiff  alleged,  that  the  said  colliery  had 
since  been  worked  by  the  plaintiff  and  defendant,  as  part* 
uers,  in  equal  moieties,  under  the  firm  ot  ^'^  Boberts  &  [*  149] 


608  PARTNERSHIP. 


Ho.  88.  —Roberts  ▼.  XberhardI,  Kay,  148-168. 


Eberhardt ; '  and  that  the  accounts  between  the  colliery  and  law 
partnerships  had  never  been  adjusted. 

The  law  business  of  the  said  copartnership  and  part  of  the  busi- 
ness of  the  colliery  were  conducted  in  offices  at  Stourbridge.  Both 
partnerships  were  for  some  time  conducted  chiefly  by  the  defend- 
ant, but  the  plaintiff  had  of  late  taken  the  sole  management  of  the 
colliery.  On  the  17th  of  November,  1853,  the  defendant  told  the 
plaintiff  that  he  should  determine  the  law  partnership,  and  close 
the  office ;  and  immediately  afterwards  he  served  the  plaintiff  with 
notice  of  a  dissolution  of  the  copartnership  of  solicitors  between 
himself  and  the  plaintiff,  and  requested  the  plaintiff  to  sign  the 
same,  which  the  plaintiff  refused  to  do. 

The  plaintiff  now  filed  the  bill  in  this  suit,  stating  the  above- 
mentioned  facts,  and  [making  various  complaints  as  to  the  conduct 
of  the  defendant,  which  (as  was  alleged)  caused  great  inconvenience 

in  the  conduct  of  the  business]. 
[151]  The  bill  prayed,  amongst  other  things,  that  an  account 
might  be  taken  of  all  dealings  and  transactions  of  the 
plaintiff  and  defendant,  and  of  all  moneys  received  and  paid  by 
them  respectively,  both  in  and  about  the  said  partnership  of  solici- 
tors and  attorneys,  and  also  in  and  about  the  said  partnership  in 
the  said  colliery,  and  in  certain  other  businesses  which  they  had 
carried  on  together ;  and  that  what  should  be  found  due  from  the 
said  defendant  on  taking  such  accounts  might  be  paid  by  him  to 
the  plaintiff.  And  that  some  proper  person  might  be  appointed 
in  like  manner  to  manage  the  said  Tipton  Colliery  on  behalf  of 
the  plaintiff  and  defendant,  and  to  receive  and  pay  all  such  moneys 
as  should  be  receivable  and  payable  in  respect  thereof. 

The  bill  did  not  pray  for  a  dissolution  of  the  partnership  in  the 
colliery. 

The  plaintiff  now  moved  for  a  receiver,  according  to  the  prayer, 
supporting  by  his  own  affidavit  the  statements  in  the  bill. 

From  the  affidavits  filed  on  the  part  of  the  defendant,  it  ap- 
peared that  the  Tipton  Colliery  estate  consisted  of  a  surface  estate 
as  well  as  mines ;  and  the  defendant's  affidavit  stated  that 
[*  152]  the  colliery  was  not  worked  by  the  plaintiff  *  and  defend- 
ant as  a  partnership,  "  but  as  the  owners  of  two  moieties 
of  an  estate  jointly  working  the  same  together.  * 

[The  statements  forming  the  ground  of  complaint  as  to  the  de- 
fendant's conduct  were  denied.    The  motion  having  been  argued,] 
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Vice-chancellor  Sir  W.  Page  Wood  :  —  [156] 

The  principles  involved  in  this  case  are  of  great  im- 
portance, although  perhaps  the  course  that  I  ought  to  take  on  the 
present  motion  may  not,  strictly  speaking,  require  the  applica- 
tion, to  the  full  extent,  of  the  doctrine  which  was  laid  down  by 
Lord  Eldon  in  Jefferys  v.  Smith,  1  J.  &  W.  298  (21  R  R  175) ; 
for  there  are  circumstances  here  which  seem  to  me  to  make  this 
materially  different  from  that  case  before  Lord  Eldon.  Knowing 
the  extreme  caution  with  which  Lord  Eldon  laid  down  any  gen- 
eral principle,  I  am  inclined  to  attribute  more  weight  to  any  geur 
eral  principle  enunciated  by  him,  than  to  the  dicta  in  more  recent 
decisions,  which,  though  apparently  general,  must  always  be  con- 
sidered with  special  reference  to  the  case  immediately  before  the 
Court. 

In  Jefferya  v.  Smith,  Lord  Eldon  made  several  observations 
which  did  not  apply  to  the  case  immediately  before  him ;  for  that 
was  a  case  of  partnership,  and  the  bill  prayed  for  a  dissolution ; 
but,  during  the  aigument,  the  counsel  for  the  defendant  were 
driven  to  say,  **  We  cannot  contend  that  the  defendant  has  a  right 
to  continue  manager  of  the  whole  mine  against  the  consent  of  the 
other  owners;  they  may  act  for  themselves,  but  they  have  no 
right  to  oust  him  of  his  own  share,  because  they  cannot  agree 
with  him.  Persons  who  are  tenants  in  common  of  land  cannot 
ask  that  a  manager  should  be  put  in  possession  for  all  parties. " 

In  answer  to  that  remark.  Lord  Eldon  said,  "  The  question 
is,  whether  mines  have  not  been  always  considered, 
*  not  altogether,  but  in  some  sort,  as  a  species  of  trade.  [*  157] 
How  it  may  be  in  Wales,  I  do  not  know ;  but  in  my  coun- 
try, where  there  are  frequently  twenty  owners  of  the  same  mine, 
if  each  is  to  have  a  set  of  miners  going  down  the  shaft  to  work 
his  twentieth  part,  it  would  be  impossible  to  continue  working 
the  mine.  Must  not  a  contract  be  implied,  that  it  was  to  be  car- 
ried on  in  a  practicable  and  feasible  way  ?  I  believe  I  have  a  note 
of  a  case  before  Lord  Hardwicke,  which  confirms  me  in  the  idea, 
that  where  there  are  part  owners  of  a  mine,  and  they  cannot  by 
contract  agree  to  appoint  a  manager,  this  Court  will  manage  it  for 
them.  *  And  on  a  subsequent  day  he  said,  *  Lord  Hardwicke  in 
that  case  says,  that  a  colliery  is  to  be  considered  in  the  nature  of 
a  trade ;  and  where  persons  have  different  interests  in  it,  it  is  to 
be  regarded  as  a  partnership ;  and  that  the  difficulty  of  knowing 
VOL.  XIX.  —  89 
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what  is  to  be  paid  for  wages  and  the  expenses  of  management  gives 
the  Court  a  jurisdiction  as  to  the  mesne  profits,  which  it  would 
not  assume  with  respect  to  other  lands. '  Then  he  said,  **  On  this 
grouud,  and  on  account  of  the  peculiarity  of  this  species  of  prod- 
uce, the  Court  gives  an  injunction  against  trespass,  and  allows  a 
party  to  maintain  a  suit  for  the  profits,  which  in  other  cases  it 
would  not  do.  Here  there  are  twenty  shares,  and  if  each  owner 
may  employ  a  manager  and  a  set  of  workmen,  you  destroy  the 
subject  altogether.  It  renders  it  impossible  to  carry  it  on.  It 
appears  to  me,  therefore,  upon  general  principles,  and  without 
reference  to  the  particular  circumstances  of  any  case, '  (that  is,  he 
was  not  applying  the  remark  only  to  the  case  before  him,)  **  that 
where  persons  are  concerned  in  such  an  interest  in  lands  as  a  min- 
ing concern  is,  this  Court  will  appoint  a  receiver,  although  they 
are  tenants  in  common  of  it. "  And  that  no  doubt  is  the  strongest 
part  of  the  expressions  in  the  judgment,  with  reference  to  the 

general  principle  to  be  applied  to  the  case  now  before  the 
[*  158]  Court.     I  do  not  find  any  case  in  which  the  *  Court  has 

proceeded  to  appoint  a  receiver  of  mining  works,  in  which 
the  parties  had  not  been  working  the  mines  together  in  partner- 
ship, nor  where  a  partnership  existed  for  the  purpose  of  working 
the  mine,  if  that  were  the  extent  of  the  partnership,  without  hav- 
ing before  the  Court  a  suit  for  the  dissolution  of  the  partnership, 
except  it  may  be  that  case  of  Wynget  v.  Heathcote,  which  was 
cited,  not  from  any  report,  but  from  the  recollection  of  counsel, 
in  the  case  of  BentUy  v.  Bates,  4  Y.  &  C,  Exch.,  182.  The  case 
of  Bentley  v.  Bates  itself  certainly  involves  something  of  the  same 
kind.  In  that  case  a  demurrer  to  a  bill  not  praying  for  a  dissolu- 
tion, either  as  to  the  mines  which  were  the  subject,  or  as  to  the 
working  partnership  for  obtaining  the  profit  to  be  derived  from  the 
property,  was  overruled ;  and  it  is  certainly  not  the  ordinary  prac- 
tice of  this  Court  to  direct  an  account  between  partners,  except 
upon  a  bill  for  the  dissolution  of  the  partnership  concern.  For- 
man  v.  Homfrey,  2  V.  &  B.  329  (13  R  R  115),  and  Russdl  v.  Los- 
combe,  4  Sim.  8.  It  is  true  that  it  is  not  now  necessary  to  ask 
for  a  dissolution  in  every  case  in  which  relief  is  sought  respecting 
partnership  affairs ;  but  I  apprehend  that,  where  a  bill  seeks  for 
an  account,  that  is  one  of  the  cases  in  which  a  dissolution  must 
be  prayed.  Unless  some  special  ground  is  raised,  the  general 
accounts  cannot  be  taken  without  asking  for  a  dissolution  of  the 
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firm ;  and  yet  in  Bentley  v.  Bates,  Lord  Abinger  held,  in  the  case 
of  a  mining  concern,  that  these  accounts  might  be  taken,  although 
the  bill  did  not  pray  for  a  dissolution  of  the  partnership  in  the 
working  of  the  mines.  Therefore,  that  case  must  be  considered  an 
authority,  that,  without  breaking  up  the  partnership  in  a  mining 
concern,  a  plaintiff  might  have  the  intermediate  relief  of  a  decree 
for  an  account,  not  general,  but  from  year  to  year,  and  seems  to 
furnish  an  analogy  for  an  application  for  a  receiver,  al- 
though the  bill  does  not  ask  to  terminate  the  *  concern.  [*  159] 
On  principle,  that  course  would  create  enormous  diflSculty 
in  the  case  of  property  held  in  fee  simple,  like  a  colliery,  if  the 
Court  is  to  be  called  upon,  because  of  the  owners'  disputes  during 
the  continuance  of  their  holding  the  property  in  fee,  to  put  in  its 
own  manager,  and  have  a  person  appointed  to  manage  it  If  that 
be  the  proper  course,  the  Court,  as  Lord  Eldon  expresses  it  in 
Goodman  v.  Whitcomb,  IJ.  &  W.  589  (21  R  E.  244),  might  have 
to  manage  all  the  mining  concerns  in  the  kingdom.  That  cannot 
be  the  true  principle  of  the  Court 

What  is  the  true  principle  is,  I  think,  pointed  to  in  Crawahay 
V.  Maule,  1  Swanst  495  (p.  467,  ante),  Jefferys  v.  Smith,  1  J. 
&  W.  298  (21  R  R  175),  3  Kuss.  158  (27  R  R  49),  and  Waters 
V.  Taylor,  15  Ves.  10  (13  R  R  91).  The  true  principle  must  be 
this.  In  the  case  of  a  mining  concern  like  this,  there  may  be  two 
modes  in  which  it  may  be  viewed :  it  may  be  a  mining  concern 
really  held  as  property  by  parties  who  never  acquired  it  for  the 
purposes  of  trade,  as  in  a  case  where  an  estate  containing  mines 
has  descended  from  the  owner  to  two  co-heirs;  and  such  joint 
owners,  though  they  did  not  acquire  it  for  mining  purposes,  may 
nevertheless  agree  to  work  the  mines  together  with  their  joint 
property,  and  buy  steam  engines,  and  pay  workmen  during  that 
working.  That  would  be  working  the  mine  in  partnership. 
There  would  be  a  partnership  in  the  working,  though  not  in  the 
land ;  and  either  of  the  joint  owners  might  at  any  time  change  his 
mind,  and  say  to  the  other,  "  I  do  not  feel  inclined  to  work  jointly 
any  longer,  and  all  the  accounts  may  be  taken,  and  I  will  leave 
you  to  deal  with  your  share  as  you  please.*  One  might  then 
continue  to  work,  but  he  could  not  force  the  other  to  go  on; 
and  the  one  who  continued  to  work  might  have  to  render  an 
account  That  was  what  happened  in  Sir  Francis  Shuchburgh's 
Case  (Denys  v.  Shuckburgh,  4  Y.  &  C. ,  Exch. ,  42),  in  the  Exchequer, 
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[*  160]  and  a  discussion  there  arose,  *  in  consequence  of  one  ten- 
ant in  common  having  worked  mines  alone,  from  what 
period  such  account  was  to  be  rendered.  The  other  case  would  be 
one  in  which,  as  in  Crawskay  v.  Maule,  1  Swanst  495  (p.  467, 
ante),  the  circumstances  afforded  evidence, — as  it  is  impossible  to 
say  that  they  may  not  ultimately  do  here,  —  that  the  whole  prop- 
erty was  intended  to  be  used  as  a  partnership  concern ;  and,  there- 
fore, when  any  disagreement  arose,  any  of  the  partners  would  have 
a  right  to  come  to  this  Court  to  determine  the  partnership,  and 
have  the  whole  thing  sold,  as  in  Crawskay  v.  Maule.  In  either 
case  it  would  be  proper  to  ask  for  a  dissolution  and  winding  up  of 
the  concern,  and  then  for  a  receiver  to  be  appointed  to  manage  the 
concern  in  the  mean  time,  if  the  partners  could  not  agree.  This 
bill  does  not  present  distinctly  either  of  those  phases.  I  am  not 
informed  in  which  way  the  plaintiff  regards  it ;  whether,  that  he 
is  working  in  partnership  a  mining  property,  of  which  he  is  a 
tenant  in  common  in  fee ;  or  that  the  estate  was  all  acquired  for 
the  purposes  of  the  partnership,  and  the  plaintiff  has  therefore  a 
right  to  have  a  sale  of  the  whole.  It  is  said,  that  I  may  now 
assume  that,  at  the  hearing,  the  plaintiff  will  have  a  right  to  have 
a  sale,  and  that  the  partnership  will  be  clearly  determined,  and 
that  therefore  I  may  now  appoint  a  receiver,  seeing  what  must  be 
the  result  of  the  litigation.  But  I  cannot  at  present  see  that  in 
this  case.  I  do  not  foresee  whether  I  am  to  dissolve  the  working 
partnership,  or  to  sell  the  whole  fee  simple  in  the  property. 

In  that  state  of  things,  there  is  a  great  difficulty,  as  the  law 
stands,  in  saying  that  the  plaintiff  is  now  entitled  to  have  a  re- 
ceiver appointed,  who  would  only  be  brought  in  really  for  the  pur- 
pose of  continuing  the  business,  as  appears  from  the  27th 
[*  161]  paragraph  of  the  bill ;  and  still  more  *  strongly  from  the 
26th,  where  the  language  points  to  a  continuance  of  the 
working.  Therefore,  upon  the  statements  in  the  bill,  I  think 
there  would  be  great  difficulty  in  appointing  a  receiver.  I  think, 
also,  upon  the  facts  which  are  in  evidence,  there  would  be  great 
difficulty,  even  if  the  bill  had  asked  for  a  dissolution  upon  the 
ground  of  incompatibility  in  the  mode  in  which  the  partners  were 
working  the  mine ;  for  am  I  not,  as  Lord  Eldon  says,  to  imply  a 
contract  for  carrying  on  the  business  in  a  feasible  way  ?  I  think 
that  Mr.  Bacon  well  described  the  result  of  the  evidence,  when  he 
said,  that  there  was  a  want  of  co-operation  between  these  partners, 
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but  that  and  interference  are  altogether  distinct  The  right  to 
have  a  receiver  would  not  arise  on  the  part  of  a  partner  who,  as 
the  plaintiff  appears  here  to  be,  was  the  managing  partner,  and 
had  practically  the  sole  direction  of  the  business ;  he  would  have 
no  case  for  coming  here  for  the  assistance  of  the  Court,  only  be- 
cause the  other  partner  would  not  co-operate  with  him.  It  is 
alleged  that  the  copartner  has  refused  to  buy  a  steam  engine. 
Suppose  I  appointed  a  receiver,  could  I  compel  him  to  buy  it? 
The  only  mode  of  doing  so  would  be  this :  the  receiver  might  pur- 
chase it  if  there  were  assets  for  that  purpose,  and  might,  by  the 
direction  of  the  Court,  recoup  the  expense  of  it  out  of  the  profits 
of  the  concern  when  realised.  But  the  managing  partner,  while 
the  concern  continues,  can  do  exactly  the  same  thing.  Until  his 
copartner  interferes  to  prevent  him,  I  apprehend  he  might  incur 
any  expense  in  the  management  that  was  beneficial  for  the  pur- 
poses of  the  business.  Just  as  a  brewer  might  set  up  half  a  dozen 
vats  at  a  large  expense,  so  here  the  managing  partner  might  set  up 
a  steam  engine  and  work  it  as  he  thought  proper.  There  is  noth- 
ing done  by  his  copartner  to  interfere  with  his  doing  so.  So, 
again,  as  to  the  prices  of  coal.  All  that  has  happened  at  present 
is,  that  one  partner  has  said,  I  will  not  sell  at  such  a  price ;  and 
the  other  has  said,  I  will.  Each  has  a  perfect  right  to 
sell  at  what  price  *  he  chooses.  That  is  not  the  case  of  [*  162] 
Jefferys  v.  SmUh,  1  J.  &  W.  298  (21  R  R  175).  But  it 
is  not  even  alleged  that  Eberhardt  has  attempted  to  sell  to  any  one 
at  these  particular  prices.  All  that  he  has  done  is,  that  he  has 
gone  to  the  agent,  and  told  him  to  sell  at  such  prices.  The  next 
thing  is  the  alleged  interference  with  the  buttiea  That  is  the 
nearest  approach  to  interference  in  this  case.  There  was  a  dis- 
agreement, and  the  defendant  took  the  side  of  the  butties,  and 
said  they  were  right  in  what  they  did ;  but  I  think  that  is  not 
such  an  interference  as  would  authorise  me  to  appoint  a  receiver  at 
the  instance  of  a  partner  who  really  seems  to  have  the  whole  thing 
in  his  own  hands.  He  at  this  moment  is  appointing  and  dis- 
charging workmen,  and  has  not  been  interfered  with  in  any  of 
those  proceedings  by  the  defendant  Eberhardt 

It  is  further  said,  that  the  mine  will  be  drowned,  because  Eber- 
hardt will  not  co-operate  to  prevent  it ;  but  the  plaintiff  may  do 
what  he  likes  to  prevent  that ;  he  cannot  get  money  for  that  pur- 
pose from  Eberhardt,  but  neither  would  the  receiver  be  able; 
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though  I  do  not  think  that  any  one  would  advise  Eberhardt,  if  it 
were  done  boiid  fide^  in  due  exercise  of  the  plaintiff's  powers  of 
management,  that  he  could  resist  payment  of  the  expenses  out  of 
the  profits  arising  from  the  sale  of  the  coals.  In  Jefferys  v.  Smith, 
the  case  was  really  this :  one  part  owner  said,  **  I  am  owner,  and 
I  will  manage  the  concern ; '  the  other  said,  "  I  will  manage  it ; ' 
and  there  was  there  a  direct  interference.  And  Lord  Eldon  said, 
*  In  my  country,  where  there  are  frequently  twenty  owners  of  the 
same  mine,  if  each  is  to  have  a  set  of  miners  going  down  the  shaft 
to  work  his  twentieth  part,  it  would  be  impossible  to  continue 
working  the  mine.     Must  not  a  contract  be  implied,  that  it  was 

to  be  carried  on  in  a  practicable  and  feasible  way  ?  .  .  . 
[♦  163]  Where  there  are  part  owners  of  a  mine,  and  ♦  they  cannot 

by  contract  agree  to  appoint  a  manager,  this  Court  will 
manage  it  for  them."  If  Eberhardt  had  said,  I  will  send  my 
people  to  work  my  part  of  the  mine,  this  case  would  have  been 
like  Jefferys  v.  Smith  in  that  respect,  and  I  should  then  have 
struggled  hard  to  have  found  some  mode  of  relieving  the  plaintiff; 
but  I  am  of  opinion,  that  no  case  has  been  made  for  such  relief. 
Kon  co-operation,  which  leads  one  partner  to  act  upon  his  own 
responsibility  until  interfered  with,  is  not  a  ground  for  appoint- 
ing a  receiver  of  the  property ;  and  I  think  that  this  is  not  a  case 
in  which  I  should  struggle  to  get  over  the  difficulty ;  and  therefore 
there  must  be  no  order  on  this  motion. 

ENGLISH  NOTES. 

Where  a  mining  partnership  had  been  constituted  for  a  long  term, 
and  one  of  the  partners  became  a  lunatic  from  general  paralysis,  the 
Court  decreed  an  immediate  dissolution,  and  directed  a  sale  of  the 
property  and  business  as  a  going  concern,  with  liberty  to  all  parties 
(including  the  committee  of  the  lunatic)  to  bid.  The  conduct  of  the 
sale  was  to  be  given  to  an  indifferent  person,  and  a  manager  appointed 
in  the  mean  time.     Rowlands  v.  Evans  (1861),  30  Beav.  302. 

In  Sichel  v.  Mosenthal  (1862),  30  Beav.  371,  a  bill  was  filed  for 
specific  performance  of  an  agreement  by  the  defendant  to  enter  into 
partnership  with  the  plaintiffs  on  a  future  day,  and  in  the  mean  time  to 
lend  them  £10,000.     A  general  demurrer  to  the  bill  was  allowed. 

The  rule  of  a  Court  of  Equity,  which  so  far  as  relates  to  the  remedy 
by  specific  performance,  is  still  applicable,  is  clearly  stated  by  Vice- 
Chancellor  Sir  G.  M.  GiFFARD,  in  Scott  v.  Rayment  (1868),  L.  B. 
7  Eq.  112,   where  he  allowed   a  demurrer  to  a  bill  for  specific  per- 
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formance  of  au  agreemeut  for  a  partnership.  He  said  (L.  K.  7  Eq.  115)  : 
''  I  do  not  liesitate  to  say,  that  as  a  general  rule  the  Court  will  not 
decree  specific  performance  of  an  agreement  to  perform  and  carry  on  a 
partnership.  There  may  be  exceptions,  but  very  limited  exceptions,  to 
that  rule,  such,  for  instance,  as  the  Court  going  the  length  of  decreeing 
the  execution  of  a  deed.  Three  cases  have  been  cited.  I  think  the  one 
quoted  from  Vesey  {Anonymous,  2  Ves.  Sen.  630),  the  anonymous  one  we 
may  pass  over,  for  I  cannot  take  that  to  be  an  authority  for  saying  that 
this  Court  will  decree  the  carrying  into  effect  of  a  partnership;  and  we 
will  go  to  England  v.  Curling  (p.  598,  ante),  and  Hilbert  v.  HUbert  (Coll. 
on  Partnership,  p.  133).  In  both  those  cases  there  had, been  part  per- 
formance, and  I  do  not  at  all  hesitate  to  say,  that  in  both  it  was 
essential  to  the  ends  of  justice  that  the  status  of  the  parties  should  be 
ascertained,  determined,  and  fixed;  and  especially  in  England  y.  Curling 
is  that  manifest,  when  one  finds  that  there  was  a  direction  to  ascertain, 
in  substance,  what  the  agreement  between  the  parties  was.  What  we 
have  here  is  an  agreement  which,  I  admit,  upon  the  allegations  in  this 
bill,  must  be  taken  as  a  binding  agreement.  I  do  not  think  it  neces- 
sary for  me  to  say  whether  the  agreement  is  uncertain  or  not,  or  whether 
Mr.  James'  is  or  is  not  a  correct  interpretation  of  the  stipulation  as  to 
ten  or  twelve  years.  But  this  is  clear,  that  it  is  an  agreement  to  form 
a  partnership,  and  if  so,  it  is  an  agreement  on  which  the  plaintiff  may 
maintain  an  action  at  law  for  damages,  and  that  is  an  appropriate  remedy. 
Nothing  has  happened  to  throw  any  legal  difficulties  in  the  plaintiff's 
way  which  this  Court  could  remove,  such,  for  instance,  as  occurs  in  those 
cases  where  there  has  been  an  agreement  for  a  lease  and  possession ;  and 
where  if  a  lease  is  executed  it  requires  to  be  antedated,  in  order  to  do 
justice  between  the  parties.  This  is  a  case  in  which,  before  Lord  Cairns' 
Act,  this  Court  would  not  have  interfered.  If  this  Court  would  not  have 
interfered  antecedently  to  Lord  Cairns'  Act,  it  will  not  interfere  now, 
on  the  mere  possibility  that  the  plaintiff  may  be  entitled  to  some 
damages,  which  by  bringing  the  action  he  may  be  able  to  recover  in  a 
Court  of  law." 

AMERICAN  NOTES. 

The  question  as  to  when  a  Court  of  Equity  will  decree  a  specific  perform- 
ance of  an  agreement  to  form  a  partnership  is  discussed  in  Story  on  Partner- 
ship, 7th  ed.,  §§  188,  180  ;  Bates  on  Partnership,  §§  1009-1016;  Parsons  on 
Partnership,  4th  ed.,  §  163,  §  205,  note  1. 

Parsons  says,  in  §  163 :  "  Equity  is  sometimes  called  upon  to  decree  a  per- 
formance of  an  agreement  to  enter  into  partnership.  There  can  be  no  doubt 
whatever  of  the  perfect  competence  of  the  Court  to  make  such  a  decree,  if 
they  see  fit.     But  there  are  so  many  possible  objections  to  it,  that,  in  point  of 
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fact,  it  very  seldom  is  made  or  asked  for.  If  the  agreement  is  for  a  term  of 
time,  a  Court  would  hesitate  before  it  compelled  parties  to  enter  a  relation  of 
long  endurance,  in  which  it  is,  above  all  things,  necessary  that  there  exist 
entire  mutual  confidence  and  the  most  unembarrassed  co-operation  ;  although 
there  are  undoubtedly  instances  of  this,  enough  perhaps  to  constitute  a  gen- 
eral rule.  If,  on  the  other  hand,  no  term  of  time  is  fixed  by  the  agreement, 
it  would  be  merely  nugatory  for  Equity  to  decree  a  partnership  which  the  re- 
luctant partner  might  terminate  the  moment  after.  It  is  easy,  however,  to 
suppose  cases  where  a  person  had  made  arrangements  with  a  view  to  a  part- 
nership distinctly  agreed  upon,  which  would  now  bring  upon  him  great  loss 
and  mischief,  if  that  partnership  did  not  at  least  begrin  to  be.  There  may 
have  been  an  actual  partnei*ship  for  a  time,  and  then  one  of  the  partners 
refuse  to  consider  himself  partner  under  the  articles,  or  to  allow  them  any 
force,  to  the  great  detriment  of  the  other.  In  any  such  case,  there  can  be  no 
reason  why  a  Court  of  Equity  should  not  decree  a  partnership.  And  we  ap- 
prehend that  a  partnership  might  thus  be  formed  by  order  of  Court,  to  be 
dissolved  at  once  at  the  pleasure  of  one  party,  but  yet  substantial  justice  be 
done  by  clothing  the  parties  with  the  obligations  and  the  rights  which  result 
from  a  partnership,  however  brief  it  may  be.  .  .  . 

**  Another  general  objection  to  a  decree  that  certain  persons  should  become 
partners  is,  that  it  can  seldom  be  necessary.  Damages  may  be  recovered  at 
law  for  a  breach  of  the  contract,  in  an  action  of  assumpsit,  which  is  itself  a 
kind  of  equitable  action ;  and,  generally,  these  may  be  estimated  on  principles 
which  would  make  them  fully  compensative." 

To  the  effect  that,  in  case  of  a  partnership  contract  not  providing  for  any 
fixed  term  of  duration,  specific  performance  will  not  ordinarily  be  decreed, 
see  Morris  v.  Peckham,  51  Connecticut,  128 ;  Somerby  v.  Btin/tn,  118  Massa- 
chusetts, 279, 287 ;  Buck  v.  SmiOi,  29  Michigan,  166.  See,  however,  Tillar  v. 
Cook,  77  Virginia,  477,  481. 

And,  wjiere  the  duration  of  the  term  is  fixed,  the  same  result  is  ordinarily 
reached,  on  the  ground  that  the  Court  cannot  effectually  enforce  the  con- 
tribution by  a  partner  of  his  time,  services,  and  skill  to  the  business  of  a  firm. 
See  the  cases  cited  in  the  preceding  paragraph,  and  Satterlhwait  v.  Marshall, 
4  Delaware  Chanc.  337,  354;  Reed  v.  Vidal,  5  Richardson's  Eq.  Rep.  (S.  C.) 
289. 

In  Buck  V.  Smith,  supra,  the  Court  said  (at  p.  171)  :  "  It  is  extremely  plain 
that  the  Court  cannot  assume  to  enforce  the  performance  of  daily  prospective 
duties,  or  supervise  or  direct  in  advance  the  course  or  conduct  of  one  who  is 
to  control  and  manage  in  the  interest  of  a  firm  in  which  he  is  to  stand  as  a 
member,  and  where,  too,  the  stipulated  arrangement  as  plainly  set  forth  con- 
templates that  his  personal  skill  and  judgment  shall  be  applied  and  govern 
according  to  the  shifting  needs  of  property  and  business.  No  court  is  com- 
petent to  execute  such  an  arrangement." 

And  Mr.  Bates  says,  in  §  1009 :  **  Specific  performance  of  a  contract  to 
form  a  partnership  as  a  general  rule  will  not  be  enforced,  but  the  partners 
will  be  left  to  their  action  at  law  for  damages.  If  the  contract  require  a  party 
to  give  his  time,  skill,  attention,  or  services  of  any  kind,  an  enforcement  of  it 
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upon  an  unwilling  party  would  require  the  Court  to  manage  the  partnership, 
which  alone  is  reason  for  refusal  to  grant  the  relief,  besides  being  productive 
of  no  benefit  to  the  other  party.  And  this  refusal  of  specific  relief  is  in 
analogy  to  the  policy  of  the  law  to  grant  a  dissolution  for  hopeless  and  irre- 
concilable dissensions." 

In  Waditoorth  v.  Manning,  4  Maryland,  59,  however,  the  Court  said  that 
specific  performance  would  be  decreed  if  a  proper  case  were  made  out. 

Although  an  agreement  to  form  a  partnership  will  not  ordinarily  be  spe- 
cifically enforced,  '*  yet  if  the  execution  of  an  instrument  or  of  articles  of 
partnership  is  necessary  to  confer  rights  upon  the  other  party,  or  to  determine 
hia  atatiu,  it  will  be  decreed  whether  the  partnership  was  at  will  or  for  a  fixed 
term,  although  the  party  will  not  be  compelled  to  act  under  the  articles  when 
signed."  Bates  on  Partnership,  §  lOlS.  See  also  the  above  quotation  from 
Pai-sons. 

Thus,  where  it  is  necessary  in  order  to  secure  to  a  partner  the  interests 
in  property  to  which  by  the  partnership  agreement  he  is  entitled,  specific  per- 
formance to  that  extent  may  be  decreed,  even  of  an  agreement  to  form  a 
partnership  at  will.  Somerhy  v.  Buntin^  118  Massachusetts,  279 ;  Whittoorth 
V.  Harris,  40  Mississippi,  483. 

And,  in  general,  an  agreement  to  convey  property  rights  with  which  the 
partnership  is  to  deal,  or  land  on  which  the  partnership  buildings  are  to  be 
erected,  will  be  specifically  enforced  where  the  agreement  has  been  relied  and 
acted  on.  Satterthwait  v.  Marshall,  4  Delaware  Chanc.  887 ;  Tilman  v.  Can- 
non, 8  Humphreys  (Tenn.),  637;  Birchett  v.  Boiling,  5  Mumford  (Va.),  442. 
And  see  Robinson  v.  Mcintosh,  8  E.  D.  Smith  (N.  Y.),  221. 

With  regard  to  the  second  part  of  the  rule,  the  doctrine  of  the  principal 
case  of  Roberts  v.  Eberhardt,  that  a  receiver  will  not  be  appointed  to  manage 
the  affairs  of  a  partnership,  in  a  suit  which  does  not  seek  for  a  dissolution  of 
the  firm,  accords  with  the  general  practice  in  the  United  States. 

'*  If  a  partner  prays  that  a  receiver  may  be  appointed,  or  that  some  person 
be  authorized,  to  manage  the  concern  and  act  as  a  quasi  receiver,  the  rule  that 
the  prayer  will  not  be  granted,  unless  the  case  entitle  the  plaintiff  to  a  dis- 
solution seems  to  be  quite  well  settled  as  a  rule  of  practice."  Parsons  on 
Partnership,  4th  ed.,  §  218. 

^*This  course  (the  appointment  of  a  receiver)  is  rarely  advisable,  and 
indeed  is  never  granted  by  Courts  of  Equity,  unless  where  a  case  is  made  out 
of  such  gross  abuse  and  misconduct  on  the  part  of  one  partner,  that  a  disso- 
lution ought  to  be  decreed,  and  the  affairs  of  the  partnership  wound  up." 
Story  on  Partnership,  7th  ed.,  §  281. 

See  Walker  v.  House,  4  Maryland  Chanc.  39  ;  Henn  v.  Walsh,  2  Edwards' 
Chanc.  Rep.  (N.  Y.)  129;  Garretson  v.  Weaver,  3  id.  385;  Jackson  v.  De 
Forest,  14  Howard's  Practice  Rep.  (N.  Y.)  81.  High  on  Receivers,  3rd  ed., 
§§  509,  510.  See  also  Pirtle  v.  Penn,  8  Dana  (Ky.),  247,  248;  0' Bryan  v.  Gib- 
bons, 2  Maryland  Chanc.  9,  10. 

The  rule,  however,  ''has  perhaps  some  exceptions.  If  a  wrongdoing 
partner  seeks  to  exclude  his  copartner  from  any  knowledge  of  the  business, 
or  from  any  share  in  the  management  of  it,  the  injured  partner  may  have  a 
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receiver  to  take  and  keep  possession  of  the  property  until  the  Courts  deter- 
mine the  rights  of  the  partners ;  and  in  the  mean  time  the  decree  may  provide 
for  the  continuance  of  the  business.  It  is  not,  however,  to  be  denied,  that 
strong  authorities  insist  that  a  receiver  can  be  appointed,  without  dissolution, 
only  for  the  most  stringent  reasons. 

*'  But,  in  general,  wherever  the  main  purpose  of  the  suit  is  to  compel  part- 
ners to  perform  in  good  faith  their  own  agreements  or  their  obvious  duties, 
and  the  appointment  of  a  receiver  seems  necessary  to  prevent  great  mischief 
from  being  done  before  the  main  question  can  be  settled,  we  presume  that 
such  appointment  would  be  made.*'    Parsons  on  Partnership,  4th  ed.,  §  218. 

On  the  general  question  as  to  when  a  receiver  will  be  appointed  in  partner- 
ship cases,  see  Parsons  on  Partnership,  4th  ed.,  §§  218-224 ;  High  on  Receivers, 
Srded.,  ch.  ziii. 

Section  IV.  —  Dissolution  and  Us  Consequences 

No.  23.  — WEST  V.  SKIP. 
(1749.) 

No.  24  — Ex  PARTE  RUFFIN 
(1801.) 

RULE. 

Each  partner  has  an  equitable  lien  on  the  partnership 
property  for  the  purpose  of  having  it  applied  in  discharge 
of  the  debts  of  the  firm ;  and  a  similar  lien  on  the  surplus 
assets  for  the  purpose  of  having  them  applied  in  payment 
of  what  may  be  due  to  the  partners  respectively,  after  de- 
ducting what  may  be  due  from  them,  as  partners  to  the 
firm.  The  lien  attaches  only  on  the  property  as  it  exists 
at  the  time  when  the  accounts  are  to  be  taken  ;  and  cannot 
be  made  available  to  a  creditor  against  any  bond  fide  trans- 
mutation of  the  property  by  the  acts  of  the  partners. 

West  V.  Skip. 

I  Veaey  Sen.  239-245. 

[289]  Partnership. — Bankruptcy. 

Representatives  of  partner  entitled  to  set  off  debts,  and  have  all  allowances 
before  the  separate  creditors  of  the  other  can  take  his  share ;  and  they  have  a 
lien  for  such  demands. 
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A  partnership  was  entered  into  in  a  brewery  between  Skip  and 
Balph  and  James  Harwood,  and  particular  terms  then  agreed  on 
between  them,  that  Skip  should  have  such  a  proportion  of  the  out- 
standing debts,  and  a  lien  and  security  on  the  partnership  stock, 
to  make  that  share  of  those  debts  good  to  him  according  to  the 
value  set  on  them,  with  penalty  in  case  of  a  breach. 

After  this  some  differences  arose  between  them  on  a  suggestion, 
that  Ralph  Harwood  drew  more  than  he  ought  out  of  the  stock, 
and  received  debts  without  the  privity  of  Skip,  with 
several  other  breaches  of  covenant  and  misbehaviour;  [240] 
which  produced  an  action  by  Skip  for  the  penalty  of  the 
articles ;  in  which  a  judgment  was  recovered.  But  before  execu- 
tion thereon  Ealph  Harwood  confessed  a  judgment  to  his  sisters ; 
who  took  out  execution  by  elegit,  and  laid  hold  of  the  partnership 
stock,  which  was  assigned  by  the  sheriff. 

Skip,  insisting  that  this  was  a  fraudulent  act  to  cover  the 
effects,  took  out  a  commission  of  bankruptcy  against  Salph  Har- 
wood ;  upon  whose  application  to  superstede  it,  issues  were  directed 
to  try  whether  he  was  a  bankrupt  or  not  at  the  time  of  the  com- 
mission. But  instead  of  trying  it,  the  partners  came  into  a  rule 
by  consent  by  order  of  Nisi  Prius,  which  was  afterward  made  a 
rule  of  C.  B.  and  which  order  was,  that  Ralph  Harwood  should 
execute  a  bond  with  penalty  to  Skip,  and  procure  two  other  bonds 
with  penalty  conditioned  to  pay  to  Skip  what  should  be  due  to 
him  on  the  day  of  the  date  of  the  order,  with  the  interest ;  and 
ordered  with  like  consent,  that  the  partnership  should  cease  as  on 
that  day,  and  the  account  of  the  partnership  trade  should  be  car- 
ried on  to  that  day,  and  no  farther:  and  that  upon  Ralph  Har- 
wood's  giving  such  security  as  before  mentioned,  the  commission 
should  be  superseded,  the  officers  discharged,  and  the  effects 
delivered. 

Under  this  order  nothing  effectual  was  done ;  the  whole  thereof 
depending  upon  Ralph  Harwood's  giving  the  security  therein  men- 
tioned; which  he  not  performing,  motions  were  made  in  C.  B. 
for  attachments  against  him  for  contempt  in  breaking  this  rule ; 
which,  being  found  to  be  only  a  personal  remedy  with  no  effect, 
produced  an  application  to  Chancery  under  the  commission  of  bank- 
ruptcy ;  and  by  consent  of  the  parties  it  was  ordered,  that  the  rule 
of  C.  B.  should  be  discharged,  except  so  much  as  related  to  the 
dissolution  of  the  partnership;  and  ordered  to  restrain  Harwood 
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from  disposiDg  of  any  of  the  effects  except  in  the  way  of  trade ; 
and  that  it  should  be  tried  again.  On  the  trial  a  verdict  was 
found,  that  at  the  time  of  issuing  the  conmiission  Harwood 
was  no  bankrupt;  and  ordered  that  the  commission  should  be 
superseded. 

Skip  filed  a  new  bill  in  this  court,  setting  forth  all  this ;  pray- 
ing an  account  and  satisfaction  for  the  breaches  of  covenant,  and 
to  be  paid  what  was  due  to  him  out  of  the  goods  and  effects  taken 
in  execution;  and  that  the  defendant  might  be  restrained  from 
getting  in  the  partnership  effects  to  his  prejudice. 

The  cause  was  put  off  several  times,  that  Harwood  might  find 
security,  to  prevent  the  appointing  a  receiver.  But  upon  his  not 
doing  it  a  decree  was  made  and  a  receiver  appointed.  It  appeared 
afterward,  that  Harwood  had  endeavoured  to  secrete  the  effects  in 
a  very  extraordinary  manner  during  the  hearing  of  the 
[241]  cause,  after  the  propositions  made  to  him,  and  time 
given  him  to  comply  therewith ;  getting  in  the  debts,  and 
giving  receipts  where  nothing  was  paid ;  which  produced  a  com- 
mission of  bankruptcy  by  other  creditors  eight  days  after  making 
the  decree ;  and  these  acts  of  Harwood,  done  really  to  elude  the 
decree  and  appointment  of  the  receiver,  were  now  set  up  as  acts  of 
bankruptcy. 

This  occasioned  new  contests,  and  a  new  bill  by  the  assignees, 
insisting  that  Skip  had  no  property  either  legal  or  equitable 
against  them ;  but  that  his  debt  ought  to  be  levelled  with  all  the 
other  debts  of  Harwood,  and  he  be  considered  barely  as  a  creditor. 

And  Skip  brought  a  bill  to  have  the  partnership  estate  first  dis- 
posed of  for  his  satisfaction ;  and  that  nothing  should  be  consid- 
ered as  belonging  to  the  Harwoods  till  after  that  deduction ;  and 
to  carry  on  the  former  decrea 

Lord  Chancellor  : 

The  main  if  not  the  only  question  is,  first,  whether  Skip  has 
any  interest  in  or  specific  lien  upon  this  stock?  Another  and 
very  different  question  (though  it  has  not  been  treated  as  differ- 
ent at  the  bar)  is,  whether  the  sisters,  defendants  to  both  bills, 
are  to  be  considered,  as  between  them  and  the  assignees,  as  having 
any  interest  in  or  specific  lien  upon  this  stock;  the  first  decree 
having  considered  them,  from  the  time  of  the  elegit,  as  partners? 

The  first  must  be  considered  in  two  lights ;  first,  whether  Skip, 
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as  between  him  and  the  Harwoods,  is  to  be  considered  as  having 
any  specific  interest  at  the  time  of  the  commission.  Secondly, 
supposing  he  had,  whether  anything  happened  to  vary  that  right, 
as  between  him  and  the  assignees ;  i)articularly  whether  this  spe- 
cific lien  is  gone  by  the  21  Jac.  L,  c.  19,  and  these  goods  to  be  con- 
sidered as  the  effects  of  the  bankrupt,  to  be  distributed  among  all 
the  creditors. 

As  to  the  first,  it  is  insisted,  that  from  the  dissolution  of  the 
partnership  by  the  order  of  Nisi  Prius,  Skip  had  parted  from  or 
varied  his  specific  lien  in  the  goods ;  and  had  resorted  by  consent 
to  take  personal  security  for  his  demand ;  and  that,  however  that 
be  as  to  the  old  stock,  yet  as  to  the  new  he  certainly  can  have  no 
specific  property,  interest,  or  lien  thereupon.  It  is  necessary  to 
consider  what  kind  of  lien  Skip  had  originally,  as  between  him 
and  the  other  partners;  then  how  it  was  after  the  dissolution; 
then  how  it  would  have  stood,  if  the  question  bad  arisen 
between  the  representative  of  a  partner  and  a  surviving  [242] 
partner;  as  that  will  go  a  great  way  to  determine  the 
other. 

The  partners  themselves  are  clearly  joint  tenants  in  the  stock 
and  all  effects ;  not  only  that  particular  stock  in  being  at  the  time 
of  entering  into  the  partnership,  but  to  continue  so  throughout, 
whatever  changes  might  be  made  in  the  course  of  trada  Other- 
wise it  is  impossible  to  carry  it  on.  And  being  seised  per  my  et 
per  tout,  when  an  acount  is  to  be  taken,  each  is  entitled  to  be 
allowed  against  the  other  everything  he  has  advanced  or  brought 
in  as  a  partnership  transaction,  and  to  charge  the  other  in  the 
account  with  what  that  other  has  not  brought  in,  or  has  taken  out 
more  than  he  ought;  and  nothing  is  to  be  considered  as  his  share, 
but  his  proportion  of  the  residue  on  balance  of  the  account  That 
this  is  so  at  law  appears  from  two  oases,  2  Lord  Baym.  871,  and 
Heydon  v.  Heydon,  Sal.  392,  where  it  was  held  that  judgment 
and  execution  against  one  partner  for  his  separate  debt  does  not 
put  the  other  in  a  worse  condition;  for  he  must  have  all  the 
allowances  made  him  before  the  judgment  creditor  can  have  the 
share  of  the  other  applied  to  him.  So  if  one  partner  had  died, 
the  debts  and  effects  survived :  but  yet  the  survivor  is  considered 
in  this  court  barely  as  a  trustee  for  the  representatives  of  the  de- 
ceased ;  upon  which  footing  the  account  would  be  taken,  and  noth- 
ing considered  as  the  share  of  the  survivor  till  afterward ;  which 
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is  from  the  continuance  of  the  property  in  the  stock  to  the  rep- 
resentative of  the  deceased  partner,  who  has  a  specific  lien 
thereon,  although  the  survivor  afterward  dies  or  becomes  bank- 
rupt So  if  the  partnership  was  dissolved  by  consent;  as  in  this 
case,  that  determines  not  tho  legal  interest,  which  continues  as 
before ;  so  that  the  property  in  the  stock  of  the  partner  so  going 
out  is  not  devested  thereby,  but  he  remains  equally  entitled  as 
joint  tenant  with  the  other;  and  in  a  bill  for  an  account  the  stock 
would  be  subjected  for  his  satisfaction.  Then,  as  between  one 
partner  and  the  separate  creditors  of  the  other,  the  law  and  those 
two  cases  before  mentioned  say  that  they  cannot  affect  the  stock 
any  farther  than  that  partner  could  whose  creditors  they  are.  It 
is  objected,  that  all  this  is  allowed  by  the  rule  by  which  Skip 
consented  to  determine  the  partnership,  and  that  personal  security 
should  be  given ;  which  is  a  waiving  his  property,  and  resorting 
to  personal  security ;  but  that  is  a  most  strained  construction,  and 
there  is  nothing  in  the  rule  to  import  it  The  price  to  be  paid 
for  Skip's  share  remained  to  be  settled,  and  the  bond  for  payment 
was  never  executed;  Harwood  having  trifled  and  performed  no 
part  It  is  impossible  therefore  to  consider  Skip  as  parting  with 
his  lien  upon  this  stock  by  this  rule,  when  nothing  was  done 
toward  carrying  it  into  execution.  But  the  subsequent  proceed- 
ings show,  that  Skip  insisted  on  it,  viz.  his  bill,  and  the  order 
was  made  to  restrain  Harwood  from  disposing  of  his 
[243]  effects;  for  which  order  there  would  be  no  ground,  and 
Skip  been  considered  only  as  a  separate  creditor,  and  not 
as  having  a  specific  lien. 

But  the  more  material  consideration  is,  whether  any  and  what 
alteration  is  made  by  these  acts  of  bankruptcy^  and  the  commis- 
sion thereon ;  which  shall  now  be  taken  for  granted  to  have  well 
issued,  and  to  have  been  acts  of  bankruptcy,  without  entering  into 
that  question. 

And  to  show  that  in  point  of  law  and  equity  such  an  alteration 
has  been,  and  thereby  Skip  has  lost  his  specific  lien,  the  clause  in 
21  Jac.  I.  c.  19,  is  insisted  on ;  the  construction  of  which  clause 
has  been  much  controverted  and  argued  in  the  case  of  BycU  v. 
Bowles,  1  Atk.  165,  which  case  yet  waits  for  the  opinion  of  the 
Judges;  and  therefore  I  at  first  doubted  whether  it  should  not 
wholly  stand  over  till  that  resolution  is  given.  But  on  considera- 
tion I  think  I  can  form  an  opinion  (at  least  to  satisfy  myself) 
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without  prejudice  to  any  question  that  may  arise  in  that  case,  of 
which  this  will  stand  clear. 

First  observe,  that  this  is  not  a  case  strictly  within  the  words 
of  the  preamble  of  that  clause;  which  is  a  description  only  of 
goods  and  effects  of  the  bankrupt  himself  consigned  by  him  to 
another,  who  suffers  them  to  be  left  in  the  possession  of  the  bank- 
rupt. And  in  L'Apoatre  v.  Le  Haistrier,  cited  in  1  P.  Wms.  318,  it 
was  held  by  Holt,  Ch.  J. ,  that  the  enacting  clause  should  be  ex- 
plained by  the  preamble ;  but  my  opinion  shall  not  be  founded  on 
that.  This  case  clearly,  according  to  Holt's  opinion,  would  not 
be  within  this  clause;  for  Skip's  share  was  his  own;  not  being 
assigned  by  him  to  Harwood,  nor  within  the  preamble.  But  I 
will  not  determine  a  point  in  which  such  great  Judges  differed ; 
as  Lord  Cowper  did,  with  some  warmth  from  Holt,  in  the  case  of 
Copeman  v.  QaUant,  1  P.  Wms.  314,  nor  is  it  necessary. 

But  what  I  found  myself  upon  is,  that  by  the  enacting  clause 
to  subject  goods  to  the  creditors  of  another  person,  those  goods  at 
the  time  of  bankruptcy  should  be  left  in  the  possession,  order,  or 
disposition  of  the  bankrupt;  so  that  he  might  take  upon  himself 
to  sell  or  dispose  as  owner ;  and  there  has  been  no  case  upon  this 
act,  or  ever  will  be,  wherein  a  Court  of  law  or  equity  will  do  so 
severe  a  thing  as  to  subject  the  property  of  one  to  the  debts  of 
another,  without  proof  of  the  consent  of  the  real  owner  to  leave 
them  in  the  power  of  the  bankrupt  (possession  only  not  being 
sufficient)  or  a  laches  in  letting  them  remain  there,  so  as  to  gain 
him  a  false  credit  The  contrary  of  which  appears  here;  for  it  is 
impossible  to  take  more  methods  to  prevent  it  than  Skip  did ;  the 
evidence  being  that  that  is  no  such  implied  consent,  especially  as 
there  was  no  execution  by  Harwood. 

Nor  do  I  found  myself  on  the  notion  of  a  lis  pendens;  [244] 
which,  it  is  insisted  for  Skip,  subsisted  at  the  time  of  the 
bankruptcy  by  the  bringing  his  bill,  so  as  to  be  sufficient  notice; 
which  question  I  would  not  willingly  determine,  because  there  is 
no  case  where  this  Court  has  determined  the  property  of  goods  to 
be  affected  by  reason  of  a  lis  pendens,  where  possession  is  the  prin- 
cipal evidence  of  ownership,  as  of  personal  chattels,  which  might 
be  of  dangerous  consequence ;  though  as  to  real  estate  it  may  be 
otherwise, 

But  what  I  go  upon  is,  that  this  case  is  not  within  the  Act  of 
Parliament;  therefore  if  the  question  arose  on  the  case  of  the 
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mortgage  of  goods,  or  an  absolute  sale,  and  the  vendor  did  not 
deliver  them  at  the  time  appointed,  but  on  trover  against  him 
kept  the  vendee  at  arm's  length,  and  in  the  mean  time  became 
bankrupt ;  this  would  not  be  considered  as  a  leaving  the  goods  by 
vendee  in  the  possession  of  the  bankrupt  within  the  Act,  the 
vendee  having  done  everything  in  his  power  to  get  possession  from 
him.  So  if  a  mortgage  (which  is  the  case  of  Byal  v.  Bowles)  of 
goods,  which  are  contracted  for,  and  agreed  to  be  delivered  into 
the  party's  own  hands,  or  the  key  of  the  warehouse  (which  in 
bulky  goods  is  all  that  can  be  done)  but  no  such  delivery  is  made ; 
and  a  bankruptcy  follows,  detinue  having  been  brought  for  them, 
they  would  not  be  considered  as  left  in  the  possession  of  the  bank- 
rupt; the  pursuit  in  a  Court  of  Justice  excluding  any  actual  or 
presumed  consent  Farther  still;  suppose  a  partnership  deter- 
mined by  effluxion  of  time ;  one  intends  to  continue  the  trade,  the 
other  will  not,  insisting  upon  a  division;  and  on  non-compliance 
brings  an  action  at  law,  or  a  bill  in  equity  for  an  account,  and  to 
restrain  the  disposing  of  those  goods,  the  possession  of  which  is 
wrongfully  kept  from  him  by  his  partner,  who  pending  this  be- 
comes bankrupt;  this  would  not  be  within  the  statute. 

Skip  therefore  is  entitled  to  the  same  specific  lien  against  the 
assignees  as  against  Harwood,  and  that  even  as  to  the  new  stock ; 
for  in  all  those  cases  of  a  lien  on  a  partnership,  it  is  not  consid- 
ered as  appropriated  to  the  stock  brought  in,  but  to  everything 
coming  in  lieu  during  the  continuance  or  after  the  determination 
of  the  partnership.  As  in  Bucknal  v.  JRoiston,  Pre.  Chan.  285. 
Where  a  lien  was  held  to  be  on  those  goods,  which  were  the  prod- 
uce of  the  original  goods.  So  in  Brown  v.  Heathcote,  Mich.  T. , 
1749,  I  held  that  it  continued  on  what  was  the  produce  by  way 
of  barter  and  sale :  and  that  holds  much  more  strongly  in  the  case 
of  a  partnership  trade  which  cannot  otherwise  be  continued.  It 
is  said,  that  the  Acts  of  Parliament  relating  to  bankrupts  intended 
to  level  these  specific  liens,  as  they  do  judgments  unexecuted;  but 
that  is  because  of  the  express  words  of  the  Act  of  Parlia- 
[245]  ment,  that  judgments  unexecuted  should  be  levelled;  for 
otherwise  they  would  continue  specific  liens. 

Another  question  is  between  the  assignees  and  the  sisters;  in 
which  arises  a  difficulty  in  respect  of  the  penning  of  the  former 
decree,  which  could  not  then  be  foreseen,  as  then  no  bankruptcy 
had  taken  place,  and  the  Harwoods  themselves  were  partners. 
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The  sisters  insist  on  two  specific  liens ;  first  by  the  inquisition 
taken  by  the  elegit;  secondly,  by  assignment  of  the  oflScers  of 
excise  when  the  effects  were  seized.  Upon  which  a  very  different 
question  arises,  as  between  the  assignees  and  the  sisters,  from 
what  it  was  between  Skip  and  the  sisters;  for  as  against  Skip  the 
sisters  could  only  affect  the  share  of  Harwood,  on  the  authority  of 
Heydon  v.  Heydon,  and  2  Lord  Raym.  871 ;  it  was  immaterial  to 
Skip  to  enter  into  the  question,  whether  they  are  general  creditors 
or  not ;  but  as  the  assignees  can  only  affect  a  share  of  that  share, 
it  may  be  very  material  to  them,  whether  the  sisters  have  gained 
a  preference  by  those  two  liens.  And  that  may  be  influenced  by 
the  opinion  of  the  Judges  in  Byal  v.  Bowles,  for  the  sisters  on  the 
elegit  do  not  take  possession  of  the  goods,  but  leave  them  abso- 
lutely with  the  Harwoods.  The  question  therefore  arises,  whether 
by  this  clause  they  are  not  excluded,  being  either  a  plain  consent 
or  great  laches ;  and  it  holds  more  strongly  against  a  creditor  by 
execution  than  any  other ;  for  if  a  creditor  by  fieri  facias  seizes 
the  goods  of  the  debtor,  and  suffers  them  to  remain  long  in  the 
debtor's  hands,  and  another  creditor  obtains  a  subsequent  judg- 
ment and  execution,  it  has  been  determined  often  that  it  is  evi- 
dence of  fraud.  Twiners  Case,  3  Co.  Rep.  18,  in  the  first  creditor, 
and  the  goods  in  the  hands  of  the  debtor  remain  liable.  As  to 
them  therefore  the  point  shall  remain  till  the  determination  of 
that  question. 

The  bill  therefore  must  be  dismissed,  so  far  as  it  seeks  to  come 
upon  the  specific  lien  of  Skip;  but  in  justice  to  the  assignees,  the 
other  question  must  be  reserved  j  and  if  by  the  determination  of 
Ryal  V.  Bowles,  I  shall  think  the  sisters  have  lost  their  specific 
lien,  I  may  come  at  it  by  varying  the  former  decree ;  considering 
them,  instead  of  partners,  as  gaining  a  lien,  but  as  having  lost  it 
by  laches,  and  to  receive  a  dividend  as  general  creditors  of  the 
Harwoods. 

The  only  diflSculty  objected  is,  that  on  a  bill  to  carry  a  former 
decree  into  execution,  the  Court  can  only  do  that,  and  not  vary ; 
and  the  general  rule  is  so.  But  there  are  several  instances  wherein 
the  Court  has  considered  the  directions,  and  whether  there  was 
any  mistake ;  as  has  been  done  by  Lord  Cowper,  to  attain  the  jus- 
tice of  the  case ;  and  may  be  done  here,  especially  as  between  new 
parties. 
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Ez  parte  Bnflhi. 

6  Veeej,  119-129  (5  R.  R.  936). 

Pcttrtnership.  —  Dissolution — Joint  Creditors. 

[119]  A  fair  dissolution  of  partnership  between  two :  one  retiring,  and  assign- 
ing the  partnership  property  to  the  other,  and  taking  a  bond  for  the  value 
and  a  covenant  of  indemnity  against  the  debts :  the  other  continued  the  trade 
separately  a  year  and  a  half,  and  then  became  a  bankrupt.  The  Lord  Chan- 
cellor was  of  opinion  the  joint  creditors  had  no  equity  attaching  upon  partner- 
ship effects  remaining  in  specie  ;  and  at  all  events  such  a  claim  ought  to  be  by 
a  bill,  not  a  petition. 

In  June,  1797,  Thomas  Cooper  of  Epsom,  brewer,  took 
[*  120]  James  Cooper  into  partnership.  That  partnership  was  *  dis- 
solved by  articles  dated  the  3rd  of  November,  1798; 
under  which  the  buildings,  premises,  stock  in  trade,  debts,  and 
effects  were  assigned  to  James  Cooper  by  Thomas  Cooper,  who 
itetired  from  the  trade.  Upon  the  2nd  of  April,  1800,  a  commis- 
sion of  bankruptcy  issued  against  James  Cooper,  under  which  the 
joint  creditors  attempted  to  prove  their  debts;  but  the  commis- 
sioners refused  to  permit  them ;  upon  which  a  petition  was  pre- 
sented to  Lord  EossLYN,  who  made  an  order  that  the  joint  creditors 
should  be  at  liberty  to  prove,  with  the  usual  directions  for  keep- 
ing distinct  accounts,  and  an  application  of  the  joint  estate  to  the 
joint  debts,  and  of  the  separate  estate  to  the  separate  debts.  At  a 
meeting  for  the  purpose  of  declaring  a  dividend,  the  commissioners 
postponed  the  dividend,  in  order  to  give  an  opportunity  of  apply- 
ing to  the  Lord  Chancellor,  in  consequence  of  which  this  peti- 
tion was  presented ;  praying,  that  the  partnership  effects  remaining 
in  specie,  and  possessed  by  the  assignees,  may  be  sold,  and  that 
the  outstanding  debts  may  be  accounted  joint  estate. 

By  the  articles  of  dissolution  the  parties  covenanted  to  abide  by 
a  valuation  to  be  made  of  the  partnership  property;  and  James 
Cooper  covenanted  to  pay  the  partnership  debts  then  due,  and  to 
indemnify  Thomas  Cooper  against  them;  and  Thomas  Cooper 
covenanted  not  to  carry  on  the  trade  of  a  brewer  for  twenty  years 
within  twenty  miles  of  Epsom.  A  bond  for  £3000,  the  calculated 
value  of  the  partnership  property  assigned,  was  given  to  Thomas 
Cooper  by  James  Cooper  and  his  father,  as  surety.  In  pursuance 
of  the  covenant  the  partnership  property,  consisting  of  leases,  the 
premises  where  the  trade  had  been  carried  on,  stock,  implements. 


E.  a  VOL.  XIX.]    SECT.  IV. — DISSOLUTION  AND  ITS  CONSEQUENCES.    627 
Ho.  Si.  — Ex  parte  Bnlllii,  6  Veiey,  190-196. 

outstanding  debts,  and  other  effects,  were  valued  by  arbitrators  at 
£2030,  after  charging  all  the  partnership  debts  then  dua  James 
Cooper  by  his  affidavit  stated,  that  all  the  joint  creditors  knew  of 
the  dissolution  and  the  assignment  of  the  property ;  that  advertise- 
ments were  published,  and  the  deponent  after  the  dissolution 
received  many  debts  due  to  the  partnership,  but  paid  more  on 
account  of  the  partnership.  His  father  by  affidavit  stated,  that  he 
paid  the  interest  of  the  bond  regularly ;  and  intended  to  pay  the 
principal,  when  due. 

Mr.  Bomilly  and  Mr.  CuUen  for  the  joint  creditors,  and  Mr. 
Bell  for  Thomas  Cooper. 

Mr.  Mansfield  and  Mr.  Cooke,  for  the  assignees. 

Mr.  Eomilly,  in  reply. 

Lord  Chancellor  (Lord  Eldon):—  [126] 

This  case  is  admitted,  unless  Ex  parte  Bumahy  (Cooke's 
Bank.  Laws,  253,  4th  ed.  ^)  applies  to  it,  to  be  new  in  its  circum- 
stances. Therefore,  if  I  was  of  opinion  that  the  petition  could  be 
supported,  I  should  be  very  unwilling  to  express  that  in  bank- 
ruptcy, where  my  opinion  would  not  be  subject  to  review.  If 
the  case  I  have  mentioned  has  decided  the  point,  there  is  the 
authority  of  Lord  Hardwicke  upon  it ;  which  would  weigh  down 
the  most  considerable  doubt  that  I  could  be  disposed  to  entertain. 
I  feel  great  difficulty  in  complying  with  the  prayer  of  the  peti- 
tion ;  and,  when  I  read  it,  was  struck  with  it,  as  a  new  case,  and 
as  one  upon  which  I  do  not  clearly  see  my  way  to  the  relief 
prayed.  It  is  the  case  of  two  partners,  who  owed  several  joint 
debts,  and  had  joint  effects.  Under  these  circumstances  their 
creditors,  who  had  a  demand  upon  them  in  respect  of  those  debts, 
had  clearly  no  lien  whatsoever  upon  the  partnership  effects.  They 
had  power  of  suing,  and  by  process  creating  a  demand,  that  would 
directly  attach  upon  the  partnership  effects.  But  they  had  no 
lien  upon  or  interest  in  them  in  point  of  law  or  equity.  If  any 
creditor  had  brought  an  action,  the  action  would  be  joint;  his 
execution  might  be  either  joint  or  several.  He  might  have  taken 
in  execution  both  joint  and  separate  effects.  It  is  also  true,  that 
the  separate  creditors  of  each  by  bringing  actions  might  acquire  a 
certain  interest  even  in  the  partnership  effects,  taking  them  in 
execution  in  the  way  in  which  separate  creditors  can  affect  such 

1  8th  ed.  by  Mr.  Boots,  269. 
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property.  But  there  was  no  lien  in  either.  The  partnership 
might  dissolve  in  various  ways :  first,  by  death ;  secondly,  by  the 
act  of  the  parties,  that  act  extending  to  nothing  more  tlian  mere 
dissolution,  without  any  special  agreement  as  to  the  disposition  of 
the  property,  the  satisfaction  of  the  debts,  much  less  any  agree- 
ment for  an  assignment  from  either  of  the  partners  to  the  others. 
The  partnership  might  also  be  dissolved  by  the  bankruptcy  of  one 
or  of  both,  and  by  effluxion  of  time.  If  it  dissolved  by  death, 
referring  to  the  law  of  merchants  and  the  well  known  doctrine  of 
this  Court,  the  death  being  the  act  of  God,  the  legal  title  in  some 
respects,  in  all  the  equitable  title,  would  remain  notwithstanding 
the  survivorship;  and  the  executor  would  have  a  right  to  insist 
that  the  property  should  be  applied  to  the  partnership  debts.  I 
do  not  know  that  the  partnership  creditors  would  have  that  right, 
supposing  both  remained  solvent.      So,  upon  the  bankruptcy  of 

one  of  them  there  would  be  an  equity  to  say  the  assignees 
[*  127]   stand  in  the  place  of  the  bankrupt,  and  can  *take  no  more 

than  he  could ;  and  consequently  nothing,  until  the  part- 
nership debts  are  paid.  So,  upon  a  mere  dissolution,  without  a 
special  agreement,  or  a  dissolution  by  effluxion  of  time,  to  wind 
up  the  accounts  the  debts  must  be  paid,  and  the  surplus  be  dis- 
tributed in  proportion  to  the  different  interests.  In  all  these  ways 
the  equity  is  not  that  of  the  joint  creditors,  but  that  of  the  part- 
ners with  regard  to  each  other,  that  operates  to  the  payment  of 
the  partnership  debts.  The  joint  creditors  must  of  necessity  be 
paid  in  order  to  the  administration  of  justice  to  the  partners  them- 
selves. When  the  bankruptcy  of  both  takes  place,  it  puts  an  end 
to  the  partnership  certainly,  but  still  it  is  very  possible,  and  it 
often  happens  in  fact,  that  the  partners  may  have  different  interests 
in  the  surplus ;  and  out  of  that  a  necessity  arises  that  the  partner- 
ship debts  must  be  paid:  otherwise  the  surplus  cannot  be  dis- 
tributed according  to  equity,  and  no  distinction  has  been  made 
with  reference  to  their  interests,  whether  in  different  proportions, 
or  equally.  Many  cases  have  occurred  upon  the  distribution  be- 
tween the  separate  and  joint  estates,  and  the  principle  in  all  of 
them,  from  the  great  case  of  Mr.  Fordyce,  has  been,  that  if  the 
Court  should  say  that  what  has  ever  been  joint  or  separate  prop- 
erty shall  always  remain  so,  the  consequence  would  be  that  no 
partnership  could  ever  arrange  their  affairs.  Therefore  a  honft  fide 
transmutation  of  the  property  is  understood  to  be  the  act  of  men 
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acting  fairly,  winding  up  the  concern,  and  binds  the  creditors ;  and 
therefore  the  Court  always  lets  the  arrangements  be,  as  they  stand, 
not  at  the  time  of  the  commission,  but  of  the  act  of  bankruptcy. 

Thomas  Cooper  is  admitted  to  be  solvent.  He  certainly  has  no 
such  equity  as  if  the  partnership  had  been  dissolved  by  bank- 
ruptcy, death,  effluxion  of  time,  or  any  other  circumstance  not 
his  own  act  But  he  dissolves  the  partnership  a  year  and  a  half 
ago;  and,  instead  of  calling  upon  these  effects  according  to  his 
equity  at  the  dissolution  to  pay  the  partnership  debts,  he  assigns 
his  interest  to  the  other,  to  deal  as  he  thinks  fit  with  the  property, 
to  act  with  the  world  respecting  it ;  desiring  only  a  bond  to  pay  a 
given  value  in  three  or  four  years.  Therefore  he  or  his  executors 
could  not  sue.  If  it  was  necessary  for  the  creditors  to  operate 
their  relief  through  his  equity,  he  has  no  equity.  It  is 
*  then  said,  *  and  the  circumstance  had  struck  me,  that  all  [*  128] 
the  property  is  not  assignable  at  law,  for  instance  the 
debts ;  but  as  between  the  two  Coopers  they  were  the  property  of 
the  bankrupt;  for  debts  are  within  the  statute  of  King  James, 
(Stat.  21  Jac.  I.  c.  19,  s.  10,  11) ;  and  if  left  in  the  order  and  dis- 
posal of  the  bankrupt,  he  is  proprietor  of  the  debt  Therefore 
Thomas  Cooper  could  never  set  up  the  insufficiency  of  the  legal 
operation  of  the  assignment  against  his  own  deed.  The  assign- 
ment was  not  made  subject  to  the  payment  of  the  debts,  but  in 
consideration  of  a  covenant,  leaving  no  duty  upon  the  property, 
but  attaching  a  personal  obligation  upon  the  assignee  to  pay  the 
debts.  The  creditors  therefore  cannot  rest  upon  the  equity  of  the 
partner  going  out  I  was  struck  with  the  argument  of  inconven- 
ience :  the  inconvenience  on  all  sides  is  great  To  say  this  seems 
to  me  a  monstrous  proposition:  that  which  at  any  time  during 
the  partnership  has  been  part  of  the  partnership  effects  shall  in 
all  future  time  remain  part  of  the  partnership  effects,  notwith- 
standing a  bond  fide  Act  Suppose  an  improbable  case,  that  the 
partners  in  Child's  house  chose  to  shift  their  shop  from  Temple 
Bar  to  the  west  end  of  the  town,  and  that  house,  now  the  property 
of  the  partnership,  was  londi  fide  bought  by  one  of  the  partners ; 
and  the  money  was  invested  in  the  purchase  of  the  new  house,  in 
which  they  were  going  to  reside :  suppose  a  still  more  improbable 
case,  that  a  year  and  a  half  or  ten  years  afterwards  they  became 
bankrupt,  would  that  house  be  part  of  the  partnership  effects  ?  It 
would  be  so,  if  it  remained  without  the  legal  interest  being  passed, 
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or  without  any  equitable  claim,  taking  it  out  of  the  reach  of  a 
legal  execution ;  but  where  the  effect  is  a  bo^id  fide  transaction  of 
this  sort,  if  it  were  held  at  any  time  afterwards  to  be  partnership 
property,  not  for  the  purpose  of  satisfying  demands  of  the  part- 
ners, or  of  any  creditor,  who  cannot  otherwise  be  satisfied,  but  to 
enable  them  to  undo  all  the  intermediate  equities,  commercial 
transactions  could  not  go  on  at  all.  It  would  be  much  less  incon- 
venience to  examine  the  hona  fides  of  each  transaction,  than  to  say 
such  transactions  shall  never  take  place. 

The  case  of  West  v.  Skip  (p.  618,  avUe)  falls  within  some  of 
the  observations  I  have  made.     Heath  v.  Perdval,  1  P.  Wms.  682, 

does  not  apply  at  all.      The  bond  in  that  case  was  not 
[•  129]  given  up ;  and  therefore  the  creditor  keeping  *  the  best 

security,  and  refusing  to  part  with  it,  no  inference  can  be 
made  against  the  conclusion  arising  from  that  Hankey  v.  Oar-^ 
ratty  1  Vea  Jr.  236,  is  also  very  different  There  the  partnership 
was  dissolved  by  bankruptcy  or  by  death ;  and  there  was  no  actual 
transfer  of  the  property  to  take  it  out  of  the  reach  of  legal  execu- 
tion. I  am  unwilling  to  make  any  observation  upon  Bumaby's 
Case,  I  do  not  know  how  to  understand  it  Whether  there  was 
anything  special  in  the  assignment,  I  cannot  find  out  from  the 
report.  I  shall  endeavour  to  find  the  papers.  It  looks  very  like 
this  case;  if  it  is  in  specie  this  case,  as  an  authority  I  should 
think  myself  bound  to  submit  to  it  But  if  it  is  not  in  specie 
this  case,  there  is  so  much  doubt  whether  this  relief  can  be  given, 
that  I  am  satisfied  it  ought  to  be  given,  if  at  all,  in  a  jurisdiction 
where  my  opinion  would  be  subject  to  review.  My  present  in- 
clination is,  that  the  creditors  have  not  this  equity.  I  have  con- 
siderable doubt  also,  whether,  if  they  have  it,  Thomas  Cooper 
would  be  benefited  by  it;  and  a  farther  subject  of  grave  and  seri- 
ous doubt  is,  whether,  if  the  joint  creditors  disturb  the  arrange- 
ment, the  separate  creditors  would  not  have  a  right  to  set  Uie 
arrangement  right  at  his  expense. 

I  now  think  there  is  a  circumstance  that  distinguishes  Bumaby*s 
Case.  The  assignment  was  not  by  one  to  the  other  two,  but  by 
one  to  one  of  the  other  two;  which  may  be  very  different.  I 
think  that  circumstance  distinguishes  the  case  so  much,  that  I 
shall  consult  the  interest  of  the  parties  better  by  saying,  they  may 
file  a  bill,  if  they  think  proper,  than  by  farther  delay. 

The  petition  was  dismissed. 
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ENGLISH  NOTES. 

By  the  Partnership  Act  1890  (53  &  54  Vict.  c.  39)  it  is  ecacted 
(sect.  39)  as  follows :  — 

''  39.  On  the  dissolution  of  a  partnership  every  partner  is  entitled,  as 
against  the  other  partners  in  the  firm,  and  all  persons  claiming  through 
them  in  respect  of  their  interests  as  partners,  to  hare  the  property  of  the 
partnership  applied  in  payment  of  the  dehts  and  liabilities  of  the  firm, 
and  to  have  the  surplus  assets  after  such  payment  app  lied  in  payment 
of  what  may  be  due  to  the  partners  respectively  after  deducting  what 
may  be  due  from  them  as  partners  to  the  firm ;  and  for  that  purpose  any 
partner  or  his  representatives  may  on  the  termination  of  the  partnership 
apply  to  the  Court  to  wind  up  the  business  and  affairs  of  the  firm.'' 

AMERICAN  NOTES. 

The  theory  of  a  partner's  lien  or  equity  and  of  the  derivative  rights  of  the 
firm  creditors  is  discussed  in  Story  on  Partnership,  7th  ed.,  §§  07,  826,  360; 
Bates  on  Partnership,  §§  820-824;  Parsons  on  Partnership,  4th  ed.,  §  246; 
17  Am.  &  Eng.  Encycl.  of  Law,  1st  ed.,  pp.  1197  e/  seq. 

Story  says,  §  326 :  <<  Each  partner,  upon  the  dissolution  of  the  partnership, 
has  a  perfect  right,  in  the  first  place,  to  require  that  the  partnership  funds 
shall  be  directly  and  regularly  applied  to  the  discharge  of  the  partnership 
debts  and  liabilities ;  and  after  these  are  discharged,  to  have  his  share  of  the 
residue  of  the  partnership  funds.  This  right  is  a  privilege  or  lien  on  those 
funds,  fully  recognized  and  enforced  by  Courts  of  Equity  ;  and  through  this 
right  of  the  partners  themselves  is  worked  out  the  known  equity  of  the  joint 
creditors,  to  have  a  priority  of  payment  of  their  debts  out  of  the  same  funds, 
in  opposition  and  preference  to  the  separate  creditors  of  each  partner." 

In  Case  v.  Beauregard^  09  United  States,  119, 124, 1^5,  Mr.  Justice  Stuong 
stated  the  law  as  follows :  <*  The  right  of  each  partner  extends  only  to  the 
share  of  what  may  remain  after  payment  of  the  debts  of  the  firm  and  a  set- 
tlement of  its  accounts.  Growing  out  of  the  right,  or  rather  included  in  it, 
is  the  right  to  have  the  partnership  property  applied  to  the  payment  of  the 
partnership  debts  in  preference  to  those  of  any  individual  partner.  This  is 
an  equity  that  partners  have  between  themselves,  and  in  certain  circumstances 
it  enures  to  the  benefit  of  the  creditors  of  the  firm.  The  latter  are  said  to 
have  a  privilege  or  preference,  sometimes  loosely  denominated  a  Mien,'  to 
have  the  debts  due  to  them  paid  out  of  the  assets  of  a  firm  in  course  of  liqui- 
dation, to  the  exclusion  of  the  creditors  of  its  several  members.  Their  equity, 
however,  is  a  derivative  one.  It  is  not  held  or  enforceable  in  their  own  right. 
It  is  practically  a  subrogation  to  the  equity  of  the  individual  partner,  to  be 
made  effective  only  through  him.  Hence,  if  he  is  not  in  a  condition  to  enforce 
it,  the  creditors  of  the  firm  cannot  be." 

Among  the  many  American  cases  recognizing  the  lien  of  partners  on  the 
partnership  property  are  DoneUon  v.  Posey,  13  Alabama,  752 ;  Duryea  v.  Burt, 
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28  California,  669;  Allen  v.  HawUy,  6  Florida,  142;  Pearson  v.  Keedy,  6  B. 
Monroe  (Ky.),  128 ;  Crocker  v.  Crooker,  46  Maine,  250 ;  Freeman  v.  Steicart, 
41  Mississippi,  188;  Hill  v.  Beach,  12  New  Jersey  Eq.,  31 ;  Menagh  v.  Whit- 
well,  52  New  York,  146 ;  Lane  v.  Jones,  9  Lea  (Tenn.),  627. 

The  lien  attaches  to  partnership  land,  as  well  as  personalty,  regardless  of 
the  state  of  the  legal  title.  Duryea  v.  Burty  Crocker  v.  Crooker,  and  Lane  v. 
Jones,  supra.  See  also  Roberts  v.  McCarty,  9  Indiana,  16 ;  Evans  v.  Hawley, 
36  Iowa,  83;  Divine  v.  Mitchum,  4  B.  Monroe  (Ky.),  488;  Arnold  v.  Wain- 
Wright,  6  Minnesota,  368 ;  Dilworth  v.  Mayfield,  36  Mississippi,  40 ;  Priest  y. 
Chouteau,  85  Missouri,  398  ;  Hiscock  v.  Phelps,  49  New  York,  97 ;  MendenhaU 
V.  Benbow,  84  North  Carolina,  646 ;  -Di^^f*  v.  Brown,  78  Virginia,  292. 

The  futility  of  treating  as  a  lien,  or  "  ^ajrt-lien,"  the  right  of  firm  credi- 
tors to  resort  to  the  partnership  assets  is  pointed  out  in  Parsons  on  Partner- 
ship, 4th  ed.,  §  246 :  **  Not  many  years  since,  there  began  —  perhaps  not  with 
Lord  Eldon,  but  confirmed  by  him  —  a  way  of  explaining  the  rights  and  de- 
termining the  remedies  of  partners,  by  supposing  a  kind  of  lien  on  the  part- 
nership property  by  the  partners,  and  a  kind  of  lien  by  the  creditors  on  the 
partners'  lien.  This  is  not  the  language  used;  but  it  is  said  that  partners 
have  a  lien  on  the  property  for  the  payment  of  the  debts,  and  that  creditors 
have  a  ^uoxi-lien,  and  by  means  of  this,  and  through  the  lien  of  the  partners, 
they  worked  out  their  effectual  remedy  against  the  property. 

"  This  theory  is  certainly  obscure,  and  hardly  capable  of  being  definitely 
stated ;  nor  does  it  appear  to  lead  in  any  direct  or  distinct  way  to  the  result, 
for  the  sake  of  which  it  seems  to  have  been  constructed.  There  is  no  doubt 
that  creditors  of  the  firm  have  an  equitable  preference,  or  right,  which  courts 
of  equity  enforce.    But  not  much  is  gained  by  regarding  this  as  a  lien." 

For  cases  illustrating  the  *< startling  and  unjust  result"  worked  out  by 
some  Coui*ts  from  this  theory  of  the  ^uo^lien  of  firm  creditors,  see  Parsons, 
§  248,  note  1. 

Whatever  be  the  nature  of  the  firm  creditors*  rights,  it  is  clear,  as  stated 
in  the  rule,  that  they  cannot  be  made  available  against  any  bond  fide  trans- 
mutation of  the  property  by  the  acts  of  the  partners. 

*'  The  partnership  creditors,  except  when  they  are  given  the  benefit  of  the 
partner's  equity,  have  of  themselves  no  other  claim  than  any  creditor  has  on 
his  debtor's  property.  .  .  .  The  partners  have  jointly  the  same  right  of  ab- 
solute disposition  of  their  joint  property  that  any  individual  has.  They  may 
sell  it,  pledge  it,  convert  it  into  other  forms,  divide  it  up  among  themselves, 
devote  it  to  the  payment  of  debts  or  part  of  the  debts,  or  exercise  other  owner- 
ship over  it,  subject  only  to  each  other's  rights,  and  to  the  operation  of  statutes 
forbidding  voluntary  conveyances  to  hinder  and  defraud  creditors."  Bates 
on  Partnership,  §  824. 

American  cases  in  accord  with  the  doctrine  of  Ex  parte  Ruffin  are  Mayer 
V.  Clark,  40  Alabama,  259;  Schleicher  v.  Walker,  28  Florida,  680;  Ladd  v. 
Griswold,  9  Illinois,  25;  Maquoketav.  WUley,  35  Iowa,  323;  Woodmansie  v. 
Holcomb,  34  Kansas,  35;  Wilson  v.  Soper,  13  B.  Monroe  (Ky.),  411;  Gnffitk 
V.  Buck,  13  Maryland,  102;  Rohb  v.  Mudge,  14  Gray  (Mass.),  534;  Schmid- 
lapp  V.  Currie,  55  Mississippi,  597;   Sexton  v.  Anderson,  95  Missouri,  378; 
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Stanton  v.  Westover,  101  New  York,  265 ;  Holmes  v.  Hawes,  8  Iredeirs  Eq. 
(N.  C.)  21;  Waterman  v.  Hunty  2  Rhode  Island,  298;  Croone  v.  Bivens,  2 
Head  (Tenn.),  339.  Other  cases  are  cited  iu  Story  on  Partnership,  7th  ed., 
§  358,  note  4;  Parsons  on  Partnership,  §  246,  note  (f) ;  Ames's  Cases  on 
Partnership,  p.  196 ;  17  Am.  &  £ng.  Encycl.  of  Law,  1st  ed.,  pp.  980  et  $eq. 
See  also  note  iu  80  American  Reports,  533. 

The  difficulty  arises,  of  course,  in  determining  what  transfers  of  property 
are  fraudulent  as  against  creditors.  While  there  are  many  American  cases  to 
the  effect  that,  if  the  transfer  leaves  the  firm  insolvent  and  no  equivalent  is 
obtained,  it  is  fraudulent  in  law,  whatever  the  intent  of  the  parties,  there  is, 
on  the  other  hand,  a  strong  body  of  authority  holding  that  if  the  transfer  is 
bond  Jide  it  is  valid,  even  if  in  fact  the  firm  is  left  insolvent.  The  cases  are 
collected  in  Parsons  on  Partnership,  4th  ed.,  §  248,  note  1.  See  also  Burdick 
on  Partnership,  97-107. 


No.  25.  — COOK  V.  COLLINGRIDGE. 
(1822.) 

No.  26.  — SMITH  v.  EVERETT. 
(1859.) 

No.  27.  — ARUNDELL  v.  BELL, 
(c.  A.  1883.) 

RULE. 

The  good-will  of  a  commercial  partnership  is  partner- 
ship assets ;  and  in  the  absence  of  special  provisions  in  the 
partnership  contract,  on  the  dissolution  of  the  partnership 
the  value  of  the  good-will  should  be  ascertained  either  by 
an  actual  sale  of  the  business  as  a  going  concern,  or  by  an 
estimate  of  what  the  business  would  be  worth  if  so  dis- 
posed of. 

In  a  strictly  professional  partnership  there  is  not,  as  a 
general  rule  in  the  absence  of  express  agreement,  any 
assets  capable  of  being  sold  or  valued  as  good-will. 
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Cook  Y.  CoUingridge. 

Jacob,  607-625;  27  Beav.  456-459  (23  B.  B.  155,  767). 

Partnership.  —  Bights  on  Dissolution.  —  Chod-  WiU. 

[607]  Sale  of  a  testator's  share  Id  a  partnership  trade,  and  the  property  be- 
loogiDg  to  it,  by  his  execators,  to  his  partners,  for  the  purpose  of  being 
resold  to  one  of  his  executors,  set  aside,  and  his  estate  held  entitled  to  his  aliquot 
proportion  of  the  subsequent  profits,  as  if  the  partnership  had  continued. 

Interest  allowed  at  £5  per  cent  on  sums  paid  out  to  his  estate. 

Articles  of  partnership,  providing  that,  upon  its  expiration,  the  stock  in  trade 
should  be  divided,  received,  and  taken  by  the  partners,  according  to  their  respect- 
ive interests.  Held,  that  they  could  not  be  carried  into  execution  literally,  and 
that  therefore,  by  the  general  law  of  partnership,  the  settlement  must  be  by  a 
sale  and  division  of  the  whole. 

In  the  year  1803,  William  Cook,  Thomas  CoUingridge,  James 
CoUingridge,  Thomas  Eowley,  and  George  Mansell,  entered  into  a 
partnership  for  seven  years  in  the  business  of  eoachmakers.  At 
the  expiration  of  the  term  Thomas  CoUingridge  retired  from  the 
business,  receiving  his  share  of  the  capital,  and  a  sum  of  £2000 
for  his  share  of  the  good-will.  The  other  four  renewed  the  part- 
nership for  another  term  of  seven  years,  from  the  1st  of  January, 
1811,  to  the  1st  of  January,  1818,  and  articles  of  agreement  for 
this  second  partnership  were  drawn  up,  dated  in  September,  1812. 
By  these  articles,  after  reciting  the  proportions  of  the 
[*  608]  partnership  property  belonging  to  the  different  *  partners, 
it  was  agreed  that  James  CoUingridge  should  be  entitled 
to  two  fifths  of  the  stock  and  profits,  and  Cook,  Eowley,  and 
Mansell,  to  one  fifth  each.  CoUingridge  was  to  draw  out  of  the 
trade  quarterly  the  sum  of  £350  for  his  maintenance,  and  the 
other  three  £175  each. 

It  was  provided  that  at  the  end,  expiration,  or  other  sooner 
determination  of  the  copartnership,  the  accounts  and  concerns  of 
the  trade  should  be  settled,  and  after  payment  or  making  pro- 
vision for  payment  of  all  rents  and  arrears  of  rents,  and  all  other 
debts  owing  from  the  partnership,  and  making  all  just  allowances 
and  deductions,  all  the  joint  stock,  property,  leases,  and  effects 
whatsoever,  and  all  debts,  moneys,  bonds,  bills,  notes,  and  other 
securities  belonging  or  owing  to  them,  should  be  divided,  re- 
ceived, and  taken  by  the  partners  respectively,  and  their  re- 
spective executors  and  administrators,  rateably  and  in  proportion  to 
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their  respective  rights  and  interests  therein.  In  case  any  one  or 
more  of  the  partners  should  happen  to  die  during  the  continuance 
of  the  partnership,  it  was  provided  that  the  surviving  partners  or 
partner  should  carry  on  the  partnership  trade  for  the  then  remain- 
der of  the  term  of  seven  years,  for  the  joint  benefit  of  themselves 
and  the  personal  representatives  of  the  deceased  partner  or  part- 
ners, in  the  same  proportions,  and  in  like  manner,  as  if  such  de- 
ceased partner  or  partners  had  continued  living;  and  all  debts, 
sums  of  money,  cash,  bonds,  bills,  notes,  and  other  securities  for 
money,  claims,  and  demands  whatsoever,  then  owing  or  belonging 
to  the  partnership,  were  to  be  collected  and  got  in  by  the  surviv- 
ing partners  with  all  convenient  speed,  consistent  with  the  inter- 
est of  the  partnership  trade,  and  all  proper  steps  and  remedies 
were  to  be  taken  by  them  for  that  purpose ;  and  when  got  in,  they 
were,  in  the  first  place,  to  be  applied  in  paying  and  dis- 
charging all  debts  owing  *  by  the  partnership,  and  after  [*  609] 
payment  thereof,  and  after  retaining  so  much  as  should  be 
necessary  for  carrying  on  the  partnership  trade,  the  residue  was 
from  time  to  time  to  be  accounted  for  by  the  surviving  partners, 
and  divided  amongst  them  and  the  executors  or  administrators  of 
the  deceased  partner,  rateably  and  in  proportion  to  their  respective 
shares  and  interests,  reserving  only  so  much  thereof  as  should  be 
necessary  for  well  and  effectually  carrying  on  the  trade.  If  the 
debts  owing  and  belonging  to  the  partnership  should  be  insufficient 
to  discharge  the  demands  upon  it,  the  deficiency  was  to  be  made 
up  by  the  surviving  partners  and  the  executors  or  administrators 
of  the  deceased  partner,  rateably  and  in  proportion  to  their  respect- 
ive shares.  It  was  also  provided,  that  if  all  the  partners  should 
happen  to  die  during  the  continuance  of  the  term,  then,  upon  the 
decease  of  the  last,  the  like  course,  order,  and  manner  of  proceed- 
ing should  be  observed  with  respect  to  the  accounts  and  concerns 
as  was  agreed  upon  in  case  of  the  partnership  determining  by 
effluxion  o(  time. 

W.  Cook  died  in  August,  1813,  having  by  his  will  directed  his 
executors,  during  the  continuance  of  the  copartnership  term  of 
seven  years,  to  receive  his  quarterly  allowance  of  £175,  which 
they  were  to  divide  amongst  his  wife  and  his  two  sons,  William 
Cook,  Junior,  and  the  plaintiff  John  Cook,  in  certain  proportions. 
He  directed  his  executors  to  purchase  £10,000  three  per  cent  con- 
sols, and  to  pay  the  dividends  of  it  to  his  wife  for  her  life,  —  the 
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principal,  after  her  death,  to  sink  into  the  residue  of  his  estate. 
He  gave  the  residue  to  his  executors,  upon  trust,  by  any  ways  and 
means  they  in  their  discretion  should  think  fit,  to  convert  it  into 
money,  and  to  pay  one  third  of  it  to  his  son  William  Cook,  an- 
other third  part  to  his  son  John  Cook,  and  out  of  the 
[*  610]  other  third  part  he  directed  that  C.  L  Gray,  *  the  hus- 
band of  his  daughter  Maria  Gray,  should  receive  £500, 
and  that  the  remainder  of  it  should  be  invested  upon  trusts  for  the 
separate  use  of  his  daughter  for  her  life,  and  upon  her  death  to  be 
divided  amongst  her  children.  He  appointed  his  son  William 
Cook,  his  partner  James  Collingridge,  and  Samuel  CoUingridge, 
to  be  his  executors. 

After  the  death  of  Cook,  the  business  was  carried  on  by  the  sur- 
viving partners,  upon  the  footing  of  the  partnership  articles,  until 
the  expiration  of  the  term  of  seven  years,  in  January,  1818. 

Some  time  before  that  period  disputes  arose  between  the  surviv- 
ing partners  and  William  Cook  the  younger  on  one  side,  and 
John  Cook  on  the  other.  The  partners  had  determined  to  take 
William  Cook  into  the  concern,  but  refused  to  accede  to  the  wishes 
of  John  Cook  to  become  a  member  of  the  firm.  In  consequence 
of  these  disagreements,  he,  in  January,  1817,  gave  a  notice  to  the 
executors  of  his  father  William  Cook  deceased,  requiring  them  at 
the  expiration  of  the  seven  years'  term  to  sell  all  the  partnership 
stock  in  trade  and  effects,  as  the  only  means  of  producing  the  full 
value.  Some  negotiations  took  place  afterwards,  but  no  agree- 
ment was  come  to. 

Soon  after  the  expiration  of  the  term  the  executors  of  W.  Cook 
determined  to  sell  his  share  of  the  partnership  property  at  a  valua- 
tion. They  named  one  appraiser  for  the  purpose  of  making  the  val- 
uation, and  another  was  named  by  Mansell  and  Sowley.  The  two 
persons  thus  appointed  valued  the  stock  in  trade  at  £24,146  18«., 
and  the  leasehold  premises  belonging  to  the  trade  at  £9106; 
the  good  will  was  not  valued,  but  it  was  agreed  that  it  should  be 
estimated  at  £11,000.  On  the  17th  of  March,  1818,  Samuel 
Collingridge,  one  of  the  executors,  wrote  to  the  plaintiff 
[*  611]  John  Cook,  enclosing  the  above  *  valuation,  and  stating 
that  it  was  the  intention  of  the  executors  to  sell  the  tes- 
tator's interest  in  the  stock  in  trade  and  good-will  to  the  surviv- 
ing partners  for  the  sum  of  £8850  11».  7rf.,  being  a  fifth  of  the 
valuation.     To  this  letter  no  answer  was  returned. 
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The  sale  determined  upon  was  afterwards  carried  into  effect  by 
indenture  dated  the  27th  of  May,  1818,  made  between  James  Col- 
lingridge,  Samuel  CoUingridge,  and  William  Cook  the  younger, 
as  executors  of  W.  Cook  deceased,  of  the  one  part,  and  the  said 
James  CoUingridge  and  Mansell  and  Rowley,  the  surviving  part- 
ners, on  the  other  part,  by  which  the  former  assigned  the  testator's 
share  of  the  partnership  property  to  the  latter,  in  consideration 
of  £8850  11^.  Id.  By  another  deed,  bearing  date  on  the  29th  of 
May,  one  fifth  part  of  the  partnership  property  was  assigned  to 
William  Cook  the  younger,  in  consideration  of  the  same  sum, 
which  was  paid  by  him,  and  he  was  then  admitted  into  the  part- 
nership with  James  CoUingridge,  Mansell,  and  Bowley. 

John  Cook  was  apprised  by  letter  of  the  sale  to  the  surviving 
partners  having  been  effected  In  March,  1819,  he  filed  the  bill 
in  this  cause  against  James  and  Samuel  CoUingridge,  William 
Cook,  Mansell,  and  Eowley;  C.  L.  Gray  and  his  wife,  and  their 
two  infant  children,  were  also  made  defendants,  as  being  entitled 
to  one  third  of  the  residue  of  the  testator's  estate.  The  bill 
alleged  that  the  sale  of  the  testator's  interest  in  the  partnership 
property  was  coUusively  managed,  and  that  the  full  value  was  not 
obtained;  it  prayed  that  the  sale  might  be  set  aside,  that  there 
might  be  a  resale,  and  an  account  of  the  profits  of  the  trade.  It 
also  contained  some  charges  as  to  the  circumstances  under  which 
the  testator's  will  was  made,  and  complained  that  hopes 
of  *  being  admitted  into  the  partnership  had  been  held  [*  612] 
out  to  the  plaintiff;  but  no  relief  was  prayed  on  these 
points. 

The  defendants,  the  executors  and  partners,  by  their  answers, 
insisted  that  the  sale  was  fair  and  londi  fide ;  that  the  full  value 
had  been  obtained,  and  that  a  more  beneficial  mode  of  disposing 
of  the  testator's  share  of  the  partnership  property  could  not  have 
been  adopted.  They  admitted  the  profits  of  the  trade  since  1818 
to  have  been  considerable,  amounting  to  more  than  £10,000  per 
annum.  The  defendants,  the  Grays,  by  their  answer,  said  they 
believed  the  property  was  fairly  sold  to  the  surviving  partners  at 
a  proper  valuation,  and  that  the  sale  was  advantageous,  and  they 
had  therefore  declined  to  join  in  the  suit.  Witnesses  were  exam- 
ined on  the  part  of  the  defendants  to  prove  the  mode  in  which  the 
valuation  was  made :  they  stated  that  the  full  value  was  set  upon 
the  property,  and  that  in  any  other  mode  of  selling  it,  so  large  a 
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price  could  not  have  been  obtained.  The  testator's  legacies  had 
been  paid,  and  several  sums  had  been  also  paid  by  the  executors 
to  the  plaintiff  on  account  of  his  share  of  the  residua 

The  cause  was  heard  in  November,  1821,  before  the  Vice-Chan- 
CELLOR,  who  was  of  opinion  that  the  residuary  legatees  of  the  tes- 
tator were  entitled  to  set  aside  the  sale,  and  to  have  a  fifth  part  of 
the  profits  of  the  trade  from  January,  1818 ;  but  as  the  children 
of  C.  L  Gray  and  his  wife,  who  were  interested  in  the  residue, 
being  infants,  were  not  competent  to  elect,  a  decree  was  made, 
which,  after  directing  the  usual  accounts  of  the  testator's  estate, 
referred  it  to  the  Master  to  inquire  whether  it  would  be  most 
beneficial  to  the  testator's  estate  to  confirm  the  sale  of  his  interest 
in  the  partnership  concern  made  by  the  executors,  or  to 
[*  613]  have  it  considered  that  the  *  partnership  business  had, 
since  the  1st  of  January,  1818,  been  carried  on,  as  to  one 
fifth  share,  on  account  of  his  estate,  and  that  his  residuary  legatees 
were  entitled  to  insist  upon  a  sale  of  the  whole  partnership  stock 
and  effects,  in  order  to  ascertain  the  utmost  value  of  his  share. 

The  defendants,  the  executors  and  partners,  appealed  from  the 
part  of  the  decree  which  directed  this  inquiry,  and  moved  to  stay 
the  proceedings  pending  the  appeal. 

The  Attorney -General,  Mr.  Heald,  Mr.  Shadwell,  Mr.  Eoupell, 
Mr.  Hose,  and  Mr.  Koe,  for  the  different  defendants,  in  support 
of  the  appeal. 

The  question  turns  upon  the  proper  mode  of  disposing  of  the 
testator's  interest  in  the  partnership  property.  The  plaintiff  by 
his  notice  to  the  executors  required  that  the  whole  of  the  stock  in 
trade  should  be  sold,  and  the  produce  divided  among  the  partners 
and  the  testator's  estate,  and  he  insists  that  a  sale  of  the  whole 
ought  now  to  be  directed.  But  the  articles  of  partnership  do  not 
contemplate  a  sale  at  the  dissolution  of  it ;  they  provide  that  the 
leases  and  stock  shall  be  divided  between  the  partners  and  their 
representatives,  which  precludes  the  idea  of  a  general  sale.  The 
executors  were,  therefore,  obliged  either  to  have  a  division  of  the 
stock  according  to  these  articles,  or  to  sell  the  testator's  interest ; 
and  in  preferring  the  latter  they  were  making  the  most  advanta- 
geous exercise  of  the  extensive  discretion  vested  in  them  by  the 
testator.  The  valuation  is  shown  to  have  been  ample,  and  in  no 
other  way  could  a  larger  price  have  been  procured.  A  consider- 
able sum  was  allowed  for  the  good-will|  which  in  strictness  the 
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testator's  estate  was  not  entitled  to;  for  in  the  absence  of  any 
provision  to  the  contrary,  the  good-will  survived  to  the  other 
partners. 

*  The  executors  notified  their  intention  to  the  plaintiff  [*  614] 
before  the  sale  was  completed,  and  as  he  expressed  no  dis- 
satisfaction, they  were  justified  in  presuming  that  he  was  content 
with  the  arrangement.  If  he  had  then  dissented  they  might  have 
suspended  the  prosecution  of  it,  and  have  agreed  with  him  upon 
some  other  mode  of  sal&  It  was  not,  however,  till  a  long  time 
after  the  conveyances  had  been  executed  that  he  complained  of  the 
transaction,  and  he  ought  therefore  to  be  considered  as  having 
waived  any  objection  to  it,  by  his  silence  and  acquiescence.  His 
discontent  arises  only  from  the  defendant's  declining  to  admit  him 
into  the  partnership. 

But  even  if  the  sale  could  be  set  aside,  the  testator's  estate  will 
not  be  entitled  to  any  share  of  the  profits  made  since  the  expira- 
tion of  the  term,  his  capital  engaged  in  it  having  been  paid  out 
The  principle  upon  which  accounts  of  profits  made  in  trade  have 
been  directed  in  former  cases  has  been,  that  the  parties  carrying 
on  the  trade  have,  in  breach  of  their  duty,  employed  in  it  and 
endangered  the  property  of  others.  That  was  the  principle  of 
Crawshay  v.  Collins,  15  Ves.  218  (p.  682  et  seq.  post).  Feather- 
storihaugh  v.  Femoick,  17  Ves.  298  (p.  570,  ante),  and  Heathcote 
V.  Hvime,  1  J.  &  W.  122  (20  R  R  248) ;  and  the  share  of 
the  profits  given  was  in  proportion  to  the  amount  of  capital 
employed.  In  Burden  v.  Burden,  1  Ves.  &  B.  170  (12  R  R 
210),  also,  which  was  much  relied  on  in  the  argument  before 
the  Vice-Chancelloe,  the  property  of  the  testator  was  retained 
in  the  trade  by  his  brother  and  executor,  and  therefore  he  was 
decreed  to  account  for  the  profits.  This  case  is  distinguished 
from  those,  by  the  circumstance  of  the  testator's  capital  not  hav- 
ing been  retained.  Besides  this,  the  profits  are  chiefly 
owing  to  the  skill  *  and  exertions  of  the  defendants  and  to  [•  615] 
their  connections,  to  the  benefit  of  which  other  persons  can 
have  no  claim. 

Mr.  E.  Grant  for  the  defendants,  the  Grays. 

Mr.  Hart  and  Mr.  Bomilly  for  the  plaintiff,  insisted  on  the 
principle  by  which  a  trustee  or  executor  is  disqualified  from  deal- 
ing with  the  trust  property  for  his  own  benefit  The  transaction 
in  this  case,  though  sought  to  be  disguised,  was  in  effect  a  sale  to 
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W.  Cook,  one  of  the  executors.  It  was  previously  arranged  that 
he  was  to  be  the  purchaser,  and  appraisers  appointed  between  him 
and  his  executors  and  partners.  Even  if  the  valuation  was  fair, 
we  cannot  be  bound  by  it  under  such  circumstances ;  and  he  must 
be  considered  as  a  trustee  in  respect  of  this  purchase,  and,  conse- 
quently, account  for  the  profits  made  by  it  In  Burden  v.  Burden 
the  testator's  partner  and  executor  took  his  share  of  the  trade  and 
partnership  property  at  a  valuation ;  the  sale  was  set  aside,  and  he 
was  decreed  to  account  for  the  profits,  and  pay  one  moiety  to  the 
testator's  estate. 

The  meaning  of  the  articles  must  have  been,  that  at  the  end  of 
the  term  there  should  be  a  sale  of  the  stock,  and  that  the  produce 
should  be  shared  between  the  partners,  that  being  the  only  prac- 
ticable mode  of  division.  It  could  not  be  intended  that  the  spe- 
cific articles  of  property  should  be  divided.  The  defendants  ought, 
therefore,  to  have  sold  the  whole,  as  required  by  the  plaintiff; 
they  could  not  compel  him  to  acquiesce  in  any  other  mode  of 
adjusting  the  account,  and  not  having  followed  the  proper  course, 
it  follows,  on  the  same  principle  as  in  Featherstonkav^h  v.  Fen- 
vrick,  that  the  partnership  must  be  considered  as  not  hav- 
[•  616]  ing  been  dissolved,  *  but  as  still  subsisting  on  the  former 
terms.  It  is  now  to  be  wound  up  by  a  sale  and  an  ac- 
count of  the  profits. 

The  plaintiff,  before  the  transaction  of  the  sale,  had  given  to 
the  executors  a  notice,  calling  upon  them  to  sell  the  property 
openly.  Upon  their  afterwards  informing  him  that  their  inten- 
tions were  different,  he  was  not  bound  to  repeat  his  desires,  of 
which  they  were  already  in  possession,  and  which  they  had  re- 
solved not  to  comply  with.  He  did  not  consent;  and  his  not 
again  expressing  his  dissent  cannot  be  deemed  a  waiver  of  his 
right,  which  it  was  their  duty  to  have  attended  to  spontaneously. 

The  Lord  Chancellor  (Lord  Eldon)  :  — 

This  is  an  appeal  from  a  part  of  the  decree  made  in  this  cause 
by  the  Vice-Chancellor,  by  which  he  has  directed  the  Master  to 
inquire  whether  it  will  be  most  for  the  benefit  of  the  parties  in- 
terested in  the  testator's  estate,  to  confirm  the  sale  of  his  interest 
in  the  partnership  property  which  has  been  made,  or  to  have  it 
considered  that  the  business  has  been  carried  on  as  to  one  fifth 
part  on  account  of  his  estate,  and  the  gravamen  of  the  appeal  is, 
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that  this  reference  implies  that,  if  it  is  found  most  beneficial  not  to 
confirm  the  sale,  a  decree  is  to  be  made  for  an  account  of  one  fifth 
of  the  profits,  and  that  some  mode  is  to  be  adopted  for  a  new  sale. 

In  making  this  reference,  the  Vice-Chancellob  was  guided  by 
the  consideration  that  the  plaintiff  John  Cook  was  the  only  party 
complaining  of  the  sale,  he  being  interested  in  the  question  to- 
gether with  other  persons ;  and  it  seems  to  have  been  his  opinion, 
that  if  it  should  be  found  to  be  more  beneficial  to  all  the 
parties  interested  *  not  to  disturb  what  had  been  done,  he  [*  617] 
ought  not  to  allow  the  plaintiff  alone  to  disturb  it  on  any 
notion  of  his  liking  something  else  better ,  intending  to  confirm  it 
or  not,  according  to  what  might  be  most  beneficial  for  the  parties, 
and  not  to  set  it  aside  only  because  the  plaintiff  desired  it  He 
appears  to  have  collected  from  the  answer  of  the  Grays  that  they 
were  satisfied  with  what  had  been  done,  though  it  does  not  seem 
so  to  me,  unless  they  stated  ore  tenvs  at  the  bar  that  they  were  so. 
For  their  answer  does  not  prove  that  they  knew  what  it  was  that 
had  been  done ;  they  appear  to  have  considered  the  transaction  as 
a  sale  to  the  surviving  partners,  not  as,  what  it  appears  to  me  that 
it  really  was,  a  sale  to  William  Cook,  one  of  the  executors. 

The  case  depends  upon  the  will  of  the  testator,  and  upon  articles 
of  partnership  not  very  capable  of  being  literally  carried  into  exe- 
cution. The  articles,  dated  in  1812,  begin  in  the  usual  manner 
with  stating  their  agreement  to  become  partners  and  their  shares 
of  the  capital,  and  then  follow  clauses  providing  for  what  was  to 
be  done  upon  the  determination  of  the  partnership,  or  upon  the 
death  of  any  of  the  partners.  They  first  put  the  case  of  its  ending 
by  the  expiration  of  the  term  of  seven  years,  or  other  sooner  deter- 
mination :  in  that  event  the  property  of  every  description  belong- 
ing to  the  business  was  to  be  divided,  received,  and  taken  by  them 
respectively  according  to  their  respective  interests.  Now  the 
property  of  the  partnership  consisted  of  leasehold  premises,  of 
materials  necessary  for  the  manufacture,  and  other  stock  in  trade, 
and  of  what  would  be  still  more  diflScult  to  deal  with  according 
to  these  articles,  a  number  of  agreements  with  customers  to  pro- 
vide them  with  carriages  for  certain  periods  at  specified  rates.  It 
is  difficult  to  conceive  what  was  to  be  done  according 
*  to  the  articles  with  these  engagements,  unless  they  hap-  [*  618] 
pened  to  end  at  the  expiration  of  the  seven  years.  This, 
however,  was  the  agreement  on  which  the  partnership  was  formed 
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Another  case  is  then  put,  of  the  death  of  one  or  more  of  the  part- 
ners during  the  term  of  seven  years;  the  trade  was  then  to  be 
carried  on  till  the  end  of  the  term,  and  in  the  mean  time  the  out- 
standing debts  to  be  collected  and  divided  with  as  much  expedi- 
tion as  could  be,  reserving  enough  to  carry  on  the  trade.  This 
again  would  not  be  very  easy  to  manage,  as  it  would  be  very 
likely  to  be  a  matter  of  dispute  how  much  would  be  necessary  for 
that  purpose.  Another  case  is  then  put,  that  of  the  death  of  all 
the  partners  within  the  term ;  and  then  it  was  provided  that  the 
same  course  should  be  pursued  to  assign  the  proportion  of  each  as 
in  the  case  of  a  determination  by  eiSuxion  of  tima 

It  happened  that  William  Cook  died  in  1813,  having  previously 
made  his  will.  There  is  a  good  deal  introduced  into  the  plead- 
ings and  evidence,  with  the  view  of  showing  that  his  sons  John 
Cook  and  William  Cook  were  intended  to  be  partners.  But  I  pass 
that  over,  it  not  being  within  the  authority  of  the  Court  to  declare 
what  might  have  been  fit  to  have  been  done  as  to  taking  them 
into  the  business,  and  the  fact  was,  that  neither  of  them  was  a 
partner,  and  neither  of  them  had  a  right  to  become  one.  The  case 
must  be  looked  at  only  with  reference  to  the  articles,  and  to  the 
will,  and  to  the  acts  of  the  parties. 

The  will  notices  the  articles  of  partnership,  and  directs  the 
quarterly  payments  which  the  testator  was  entitled  to  during  the 
continuance  of  the  trade,  to  be  paid  to  his  wife  and  sons.  He 
gives  the  residue  of  his  property  to  his  executors,  upon 
[*  619]  trust  to  convert  it  into  *  money  by  any  ways  and  means 
which  they  should  think  fit  On  this  clause  we  may  ob- 
serve, that  each  of  them  is  invested  with  the  character  of  trustee 
as  well  as  with  that  of  executor,  and  a  large  discretion  is  given  to 
them  as  to  the  mode  of  sale,  as  large  as  this  Court  can  permit  to 
be  given,  having  regard  to  the  rules  which  the  Court  has  estab- 
lished with  respect  to  trustees  selling  to  themselves ;  but  this  is 
certainly  not  a  discretion  authorising  them  to  do  that  which  the 
rules  of  equity  will  not  allow. 

Then,  how  has  this  discretion  been  dealt  with?  I  should  be 
sorry  to  be  understood  to  impute  any  wrong  motive  to  any  one, 
for  I  believe  they  all  meant  well.  Their  intention  appears  to 
have  been  that  W.  Cook  should  become  a  partner,  and,  in  a  sense, 
he  was  a  partner  from  January,  1818,  though  the  deeds  were  not 
executed  till  May.     They  were  aware  that  the  sale  could  not  be 
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made  to  W.  Cook,  that  the  executor  could  not  sell  to  the  executor ; 
the  form  in  which  it  was  done  was,  that  the  executors  sell  to  the 
surviving  partners,  and  they  sell  to  W.  Cook ;  and  I  confess  that, 
according  to  my  notion  of  the  rule  of  the  Court,  if  it  were  clear 
that,  according  to  the  articles  of  partnership,  the  stock  was  to  be 
valued  and  sold  at  a  valuation,  it  would  be  difficult  even  then  to 
say  that  the  sale  could  stand,  if  in  truth,  whatever  were  the  form, 
it  was  a  sale  by  one  executor,  who  was  a  partner,  to  another  execu- 
tor, who  was  also  a  selling  party,  and  who  was  about  to  become  a 
partner;  for  it  was  fully  understood  that  he  was  to  be  a  partner. 

The  manner  in  which  they  go  to  work  is  this.  On  the  one  side 
there  was  James  Collingridge,  who  was  both  a  partner  and  an 
executor;  Samuel  Collingridge,  an  executor;  and  W.  Cook,  an 
executor,  and  about  to  become  a  partner.  On  the  other 
side  were  the  then  partners,  'Two  persons  are  appointed  [*  620] 
to  make  a  valuation  of  the  leases,  materials,  and  other 
stock.  On  the  27th  of  May  the  testator's  share  is  assigned  to  the 
surviving  partners,  as  if  for  themselves,  and  on  the  29th  of  May 
it  is  assigned  to  William  Cook,  reciting  that  they  had  agreed  to 
take  him  into  partnership.  There  was  only  one  intermediate  day. 
It  is  impossible  not  to  see  that  this  was  all  one  transaction,  and 
that,  on  the  part  of  James  Collingridge  and  W.  Cook,  it  was  that 
species  of  transaction  which  the  law  will  not  permit ;  I  mean  that 
the  law  will  not  permit  parties  invested  with  a  trust  to  deal  with 
it  so  as  to  benefit  themselves,  and  this  principle,  as  far  as  it  goes, 
will  affect  third  persons  who  lend  themselves  to  such  a  transaction. 

This  view  makes  it  not  very  material  what  is  the  meaning  of 
the  articles.  It  might  be  the  meaning  literally  that  the  leases, 
stock,  and  engagements  were  to  be  divided,  and  that  the  partners 
were  to  take  a  share  of  each  articla  The  Vige-Chancellor 
thought  the  division  was  to  be  by  means  of  a  sale.  Being  myself 
of  opinion  that  it  is  impossible  to  act  upon  the  articles  taken  liter- 
ally, the  general  law  of  partnership  must  be  applied,  which  ap- 
pears to  me  to  be  properly  laid  down  in  Featherstonhaugh  v. 
Fenvnck,  17  Ves.  298  (p.  570,  ante).  To  the  doctrine  there  laid 
down  by  Sir  W.  Grant  as  to  the  adjusting  the  affairs  of  a  part- 
nership on  its  dissolution,  I  entirely  accede. 

I  cannot  say  that  this  was  such  a  sale  as  should  have  been  mada 
And  the  valuation  was  such  that  it  would  be  difficult  for  any  one 
to  say  that  it  was  proper ;  for  they  valued  the  property,  putting  a 
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distinct  value  upon  each  articla  But  the  question  was, 
[*621]   not  what  each  individual  *  article  was  worth,  but  what 

was  the  value  of  the  whole,  every  part  being  valued  in 
connection  with  every  other.  And  it  does  not  rest  there,  for  if 
W.  Cook,  the  executor,  was  to  be  the  buyer,  he  ought  to  have  con- 
sulted his  cestui  que  trusts  as  to  who  should  be  the  valuers,  and  as 
to  the  principle  on  which  the  valuation  should  be  made. 

One  of  the  most  firmly  established  rules  is,  that  persons  dealing 
as  trustees  and  executors  must  put  their  own  interest  entirely  out 
of  the  question,  and  this  is  so  difficult  to  do  in  a  transaction  in 
which  they  are  dealing  with  themselves,  that  the  Court  will  not 
inquire  whether  it  has  been  done  or  not,  but  at  once  says  that 
such  a  transaction  cannot  stand.  Therefore,  it  being  admitted 
that  it  will  be  more  beneficial  to  the  persons  interested  in  the 
testator's  estate  that  the  partnership  should  be  considered  as  not 
having  been  terminated,  I  think  they  are  entitled  to  have  it  so 
considered.  They  will  be  entitled  to  an  account  of  the  profits, 
and  to  have  the  stock  sold.  With  respect  to  the  mode  of  sale,  it 
would  be  very  desirable  that  the  parties  should  agree  upon  it :  but 
if  they  cannot,  I  do  not  know  any  way  of  managing,  except  by 
referring  it  to  the  Master  to  inquire  what  will  be  the  most  bene- 
ficial manner  of  disposing  of  it. 

The  cause  was  mentioned  again  on  a  motion  on  the  part  of  the 
defendants  to  vary  the  minutes.  They  contended  that  an  allow- 
ance should  be  made  to  William  Cook,  for  his  services  in  the 
business;  and  that  the  testator's  estate  was  not  entitled  to  one 
fifth  of  the  profits  made  since  January,  1818,  but  only  to  a  share 
proportionate  to  the  amount  of  his  capital  engaged,  as  in  Craw- 
shay  V.  Collins;  and  that  the  sums  from  time  to  time  paid 
[•  622]  out  from  the  trade  to  the  testator's  family,  ♦  ought  to  be 
considered  as  reducing  his  share  of  the  capital  involved, 
and,  consequently,  as  reducing  his  share  of  the  profits.  They  also 
desired  that  the  Master  might  make  a  separate  report  as  to  the 
mode  in  which  the  property  was  to  be  sold. 

The  Lord  Chancellor  :  — 

In  giving  my  judgment  I  took  pains  to  state  my  opinion  that 
there  was  no  blame  attaching  on  any  of  the  parties,  for  I  believe 
they  all  meant  well,  and  I  do  not  know  that  what  is  now  desired 
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will  ultimately  prove  most  advantageous  to  the  persons  concerned. 
The  ground  of  my  decision  was,  that  there  was  a  sale  by  the 
executors  to  one  of  themselves,  and  that  the  other  persons  who 
were  parties  to  the  transaction  were  affected  by  the  same  rule 
of  policy.  I  was  bound  to  say  that  it  could  not  stand.  If  I 
could  myself  determine  the  most  beneficial  mode  of  sale,  I 
should  be  glad  to  do  it;  but  it  is  impossible  for  me  to  settle 
that,  as  I  do  not  sufficiently  understand  the  subject  But  cer- 
tainly taere  should  be  no  delay  about  it;  therefore  let  the  Master 
make  a  separate  report  upon  the  mode  of  sale,  and  let  him  pro- 
ceed de  die  in  diem. 

With  respect  to  the  allowance  claimed  by  W.  Cook  for  his  ser- 
vices, I  happened  to  have  to  consider  that  in  Crawshay  v.  Collins, 
and  in  Brown  v.  De  TasteL  And  with  respect  to  that  decision  of 
Crawshay  v.  Collins,  I  am  sure  that  if  it  be  true,  as  it  has  been 
said,  that  it  has  frightened  any  one,  it  frightened  me  most  when  I 
found  what  it  was  supposed  to  have  decided :  it  did  not  decide  one 
quarter  of  what  has  been  supposed.  In  Brown  v.  De  Tastet,  Jacob, 
284  (23  R  R  59),  the  Vice-Chancelloe  thought  that  the 
*  shares  of  profits  paid  to  the  acting  partners  ought  to  be  [*  623] 
considered  as  their  wagea  I  altered  that,  because  I 
thought  that  it  ought  to  be  left  open  to  the  Master  to  consider 
what  it  would  be  proper  to  allow,  and  if  anything  could  be 
claimed  for  their  services,  it  might  be  claimed  before  the  Master. 
I  have  never  said  that  the  persons  by  whose  labour  and  trouble  the 
business  is  carried  on  were  not  to  have  a  reasonable  allowance  for 
it  Here,  taking  the  partnership  not  to  have  determined,  which 
is  the  principle  of  the  decree,  we  must  consider  it  to  have  been 
carried  on  in  the  same  manner  as  before,  and  therefore  William 
Cook,  or  any  other  person,  may  claim  whatever  is  reasonable 
But  I  will  add  a  direction,  which  I  think  was  added  in  Brown  v. 
De  Tastet,  for  the  Master  to  state  his  reasons  for  allowing. or  dis- 
allowing what  may  be  claimed. 

There  is  more  difficulty,  I  confess,  as  to  the  other  point;  but  my 
strong  opinion  is,  that  this  is  not  similar  to  Crawshay  v.  Collins 
or  Brown  v.  De  Tastet,  for  it  is  not  merely  a  case  of  excluding  a 
partner,  but  of  a  sale  of  a  partner's  share  set  aside ;  and  it  is  diffi- 
cult to  say  that  advances  of  money  made  from  the  trade  are  to  be 
considered  as  payments  of  his  capital,  when  they  were  made  not 
in  that  character,  but  as  payments  of  part  of  the  purchase  money. 
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But  it  seems  to  me  to  be  reasonable  that  interest  should  be  allowed 
upon  those  advances  at  five  per  cent 

His  Lordship  doth  declare,  that  the  sale  of  the  said  testator's 
interest  in  the  copartnerhip  concern  in  the  pleadings  mentioned 
is  void.  And  his  Lordship  doth  also  declare  that  the  interest  of 
the  executors  of  the  said  testator  W.  Cook  in  the  said  copartner- 
ship concern  is  not  yet  terminated.  And  his  Lordship 
[*  624]  doth  order  that  it  be  *  referred  to  Mr.  H. ,  one,  &c. ,  to 
inquire  what  is  the  most  beneficial  mode  for  all  parties  of 
disposing  of  the  partnership  property  and  effects.  And  the  said 
Master  is  to  state  the  same,  with  his  opinion  thereon,  to  the  Court, 
and  is  to  be  at  liberty  to  proceed  de  die  in  diem  upon  the  said  in- 
quiry, and  is  to  make  a  separate  report  thereof,  with  liberty  to 
state  such  special  circumstances  as  to  him  shall  appear  material, 
and  thereupon  such  further  order  shall  be  made  as  shall  be  just. 
And  it  is  ordered,  that  the  said  Master  do  take  an  account  of  the 
profits  of  the  said  trade  from  the  last  settlement  of  accounts  which 
the  said  Master  shall  find  to  have  been  made  by  the  said  testator, 
or  his  executors,  since  his  death.  And  it  is  ordered  that  the  said 
Master  do  take  an  accoimt  of  all  such  sums  of  money  as  have  been 
taken  out  of  the  said  trade,  and  of  all  such  sums  of  money  as  have 
been  paid  to  the  executors  of  the  said  William  Cook  for  or  in  re- 
spect of  the  said  testator's  interest  in  the  said  partnership  business 
and  property,  by  any  of  the  parties,  and  state  when  and  by  whom 
the  same  have  been  so  taken  out  And  it  is  ordered  that  the  said 
Master  do  take  an  account  of  all  sum  or  sums  of  money  which 
shall  have  been  advanced  or  paid  to  the  executors  of  the  said  W. 
Cook  for  or  in  respect  of  the  alleged  purchase  of  the  said  testator's 
interest  in  the  said  trade  in  the  pleadings  mentioned,  and  calcu- 
late interest  at  the  rate  of  five  per  cent  per  annum  upon  such  sum 
or  sums  as  he  shall  find  to  have  been  so  advanced  and  paid.  And 
his  Lordship  doth  reserve  the  consideration  of  the  allowance  of 
such  interest  until  the  account  of  the  profits  shall  have  been  taken. 
And  for  the  better  taking  the  said  accounts,  and  discovery  of  the 
matters  aforesaid,  the  parties  are  to  be  examined  on  interrogatories, 
and  to  produce  before  the  said  Master,  upon  oath,  all  deeds,  papers, 
and  writings  in  their  custody  or  power  relating  thereto  as 
[*  625]  the  said  Master  shall  direct,  who  in  taking  *  the  said  ac- 
counts is  to  make  unto  the  parties  all  just  allowances: 
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and  as  to  such  of  the  said  allowances  as  are  claimed  and  objected 
to  before  the  said  Master,  he  is  to  state  his  reasons  on  allowing  or 
disallowing  the  same.  Further  directions  and  costs  reserved,  and 
liberty  to  apply.  —  Eeg.  Lib.  A,  1822,  fol.  729. 

It  appears  from  the  decree  in  the  suit  made  in  1824,  and  re- 
ported in  a  note  to  27  Beav.  456-459,  that  subsequently  to  the 
above  decision  of  the  Lord  Chancellor  thei-e  were  discussions  for 
a  compromise,  on  the  footing  that  the  sale  by  auction  should  be 
abandoned,  and  that  there  should  be  a  purchase  by  valuation,  and 
various  proposals  were  submitted  by  the  parties  as  to  the  principle 
of  the  valuation. 

The  formal  decree  on  the  subsequent  hearing  before  Lord  Eldon, 
L.  C,  after  reciting  the  proceedings  which  had  been  taken  in  the 
suit,  proceeded  as  follows :  — 

His  Lordship  doth  order,  that,  with  the  follow-  [27  Beav.  458] 
ing  declarations  and  direction,  it  be  referred  back 
to  the  Master  to  review  his  report,  viz.  :  —  His  Lordship  doth  de- 
clare that  in  this  case  the  partnership  expired  by  effluxion  of 
time,  and  that  there  exist  no  obligations  restraining  the  partners, 
or  any  of  them,  from  carrying  on  the  same  business  or  trade  as 
that  in  which  they  were  engaged  in  the  partnership  which  has  so 
expired,  and  forming  a  new  establishment  or  establishments  in  the 
same  business  or  trade,  after  the  sale  of  the  business  or  trade  of 
the  late  partnership  is  made :  And  his  Lordship  doth  declare,  that 
there  exists  no  obligation  upon  any  of  the  said  partners  to  restrain 
them  from  uniting  in  a  new  partnership  after  such  sale,  in  the 
said  business  or  trade,  with  any  other  of  the  said  partners,  or  any 
other  persons,  after  such  sale :  And  his  Lordship  doth  declare,  that 
the  claim,  therefore,  to  have  any  estimated  value  put  upon  any 
subject  that  can  be  considered  as  described  by  the  term  good-will 
cannot  be  supported  upon  the  same  grounds  or  principles  as  those 
upon  which  a  compensation  or  value  was,  in  this  establishment, 
received  from  a  partner  buying  the  share  of  a  partner  going  out  of 
business  of  this  establishment,  and  retiring  from  trade  and  busi- 
ness altogether :  And  his  Lordship  doth  declare,  that,  in  this  case, 
if  the  property  of  the  present  establishment  is  sold,  and  the  pres- 
ent partners,  or  any  of  them,  with  any  other  or  others  of  them  or 
other  persons,  engage  in  a  new  establishment  carrying  on  the 
same  trade  or  business  (which  they  are  fully  at  liberty  to  do),  it  is 
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obvious,  that  if  by  good-will  is  meant  the  value  of  the 
[*  469]  chance  that  the  customers  of  partners  *  retiring  altogether 

will  deal  with  those  who  purchase  from  such  retiring 
partners  and  succeed  to  their  establishment,  a  good-will  of  that 
nature  cannot  be  valued  on  the  same  principle,  as  where  the  per- 
sons retiring,  but  not  retiring  altogether  from  trade,  have  also  a 
chance,  and  a  great  chance,  of  carrying  the  old  customers  into 
their  new  establishment,  which  must  most  materially  affect,  if  it 
does  not  destroy,  the  chance  that  the  persons  purchasing  the  old 
establishment  will  retain  many  of  the  customers  of  the  old  estab- 
lishment :  And  his  Lordship  doth  declare,  that,  on  the  other  hand, 
though  the  value  of  the  chance  that  such  customers  can  be  retained 
by  those  who  purchase  the  old  establishment  cannot  be  the  subject 
of  estimate,  it  was  going  on  too  far,  to  hold  that  chance  is  to  be 
treated  as  of  no  speculative  value,  or  of  none  to  be  regarded  in 
the  sale :  And  doth  declare,  it  therefore  appears  to  be  reasonable, 
that  if  the  partners  in  the  old  establishment  are  to  be  allowed  to 
stand  amongst  the  proposed  purchasers  of  its  property,  in  order  to 
bring  the  interests  to  sale  fairly  (which  interests  include  the  real 
property  and  leasehold  and  all  other  tangible  subjects,  and  the 
contracts  for  building  coaches,  and  contracts  for  jobbing  coaches, 
or  any  interests  besides  that  can  be  enumerated  as  belonging  to 
the  said  subjects  of  sale  not  under  the  term  good-will),  other  per- 
sons proposing  to  buy  should  have  as  reasonable  good  information 
as  the  present  partners,  if  they  propose  to  buy ;  and  if,  in  addi- 
tion to  the  specification  of  articles  which  can  be  enumerated,  they 
are  informed  of  the  last  three  or  four  years'  profits,  and  who  are 
the  persons  that  are  the  customers  of  the  present  concern,  they 
may  then  speculate  (as  far  as  the  nature  of  the  transaction  can 
admit  of  them  speculating)  prudently,  what  they  will  give  for  the 
chance  of  retaining  the  old  customers,  or  any  of  them,  having  re- 
gard to  the  fact  that  the  old  partners  are,  or  some  of  them  are, 
about  to  engage  in  the  same  business,  and  may  attract  to  their  new 
establishment  those  customers,  many  or  some  of  them :  And  doth 
declare,  that  no  Court  can  prevent  the  late  partners  from  engaging 
in  the  same  business,  and  therefore  the  sale  cannot  proceed  upon 
the  same  principles  as  if  a  Court  could  prevent  their  so  engaging : 
And  doth  declare,  that  in  this  case,  as  it  appears  to  this  Court  to 
bo  circumstanced,  the  valuation  and  estimate  is  and  can  only  be, 
that  which  every  bidder,  according  to  his  own  speculations,  can 


R.  0.  VOL.  XIX.]     SECT.  IV. — DISSOLUTION  AND  ITS  CONSEQUBNCES.    649 
Vo.  S8.  — Smith  t.  Swett,  97  Bear.  448. 

fancy  to  be  the  'worth  of  his  chance  ot  retaining  old  customers,  and 
their  not  following  the  old  partners,  or  any  of  them,  into  a  new 
establishment :  And  doth  declare,  that  it  seems  to  this  Court  also, 
in  the  circumstances  of  this  case,  to  be  advisable  to  allow  the  old 
partners,  or  any  of  them,  or  any  persons  interested,  to  bid  for  or  pro- 
pose to  be  buyers  of  the  concern.  —  Eeg.  Lib.  A,  1824,  foL  561. 

It  does  not  appear,  and  it  is  hardly  probable,  that  the  suit  was 
ever  prosecuted  to  a  final  conclusion. 

Smith  v.  Everett 

27  Beavan,  446-456  (s.  c.  29  L.  J.  Ch.  236). 

Partnership.  —  Bank.  —  Good-will  —  Survworship. 

Under  the  7  &  8  Vict,  c  82,  the  right  of  a  country  bank  to  issue  notes  [446] 
belongs  beneficially,  on  the  death  of  a  partner,  to  the  surviving  partner. 

The  good-will  in  a  partnership  business  does  not,  on  the  death  of  one  partner, 
survive  beneficially  to  the  others;  when  it  has  any  value,  a  due  proportion  be- 
longs to  the  estate  of  the  deceased  partner,  but  the  surviving  partner  has  still 
the  right  to  carry  on  the  same  business  and  at  the  same  place. 

After  the  decease  of  one  of  two  partners  in  a  bank,  the  survivor  sold  the 
business  for  £10,000.  Held,  that  the  estate  of  the  deceased  was  entitled  to  a 
share  of  so  much  of  the  £10,000  as  was  attributable  to  the  good  will,  and  special 
inquiries  were  directed  to  ascertain  the  value,  having  regard  to  the  fact,  first, 
that  the  partnership  premises  belong  to  the  survivor,  secondly,  that  he  had  still 
the  right  to  carry  on  the  same  business  in  the  same  locality,  and  thirdly,  that  the 
sole  right  of  issuing  notes,  under  the  7  &  8  Vict.  e.  S2,  belonged  to  him. 

One  of  several  executors  may  settle  an  account  with  a  person  accountable 
to  the  estate,  and  in  the  absence  of  fraud  the  settlement  will  be  binding  on  the 
others,  though  dissenting. 

Charles  William  Everett  and  William  Smith  carried  on  busi- 
ness in  partnership  as  bankers  at  Salisbury.  The  bank,  called  the 
"  New  Sarum  Bank,"  was  established  in  1811  by  Mr.  Everett  and 
others,  and  Mr.  Smith,  who  had  formerly  been  a  clerk  in  the 
bank,  was  admitted  as  a  partner  about  1835.  The  partnership 
between  Mr.  Everett  and  Mr.  Smith  was  carried  on  under  the 
style  of  "  Everett  and  Smith. '  The  bank  was  one  of  issue  and 
deposit,  and,  under  the  Bank  Regulation  Act  (7  &  8  Vict  c.  32), 
it  was  entitled  to  issue  notes  to  the  extent  of  £15,695.  On  these 
notes  were  printed  the  arms  of  the  city  of  Sarum  and  the  name  of 
the  firm,  and  of  the  '*  New  Sarum  Bank. "  The  partners  had  exe- 
cuted no  articles  of  partnership,  and  were  entitled  to  the  profits  in 
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equal  moieties.  The  house  in  which  the  business  was  carried  on 
was  Mr.  Everett's  own  freehold  property,  and  had  been  rented, 
from  year  to  year,  by  the  partnership  firm. 

William  Smith  died  on  the  8th  of  July,  1856,  having  appointed 
his  widow  (the  plaintiff),  and  Mr.  Everett,  and  two  gentlemen 
named  E.  and  J.  Nicholson,  his  executors.  Mr.  Everett  renounced 
and  disclaimed  on  the  11th  of  June,  1857,  and  the  others 
[*  447]  proved  the  will.  *  After  the  testator's  death,  the  business 
was  carried  on  by  Mr.  Everett  alone  on  the  same  premises, 
and  under  the  style  of  Everett  and  Smith,  until  the  7th  of  Feb- 
ruary, 1857.  In  December,  1856,  Messrs.  Pinckney  entered  into 
negotiations  with  Mr.  Everett  alone,  for  the  purchase  of  the  bank- 
ing business;  they  were  willing  to  give  £10,000  for  it,  but  being 
advised  that  any  new  firm  would  lose  the  privilege  of  issuing 
notes,  under  the  Bank  Eegulation  Act  of  1844  (7  &  8  Vict  c.  32), 
unless  Mr.  Everett  remained  in  the  firm,  they  required  him  to 
enter  into  a  temporary  partnership  with  them.  Ultimately,  on 
the  27th  of  January,  1857,  an  agreement  was  signed,  by  which, 
in  consideration  of  £10,000  paid  to  Mr.  Everett,  he  agreed  to 
enter  into  partnership  with  Messrs.  Pinckney  for  one  year,  and 
Mr.  Everett  agreed  to  grant  to  Messrs.  Pinckney  a  lease  of  the 
bank  premises  for  seven  years,  with  the  option  of  becoming  the 
purchasers  during  that  period.  Messrs.  Pinckney  were  to  take 
and  bear  all  profits  and  losses,  and  to  indemnify  Mr.  Everett, 
who,  on  his  part,  bound  himself,  during  the  first  six  months,  to 
take  an  active  part  in  the  management  of  the  bank. 

They  carried  on  the  business  under  the  old  name  of  the  **  New 
Sarum  Bank, "  but  changing  the  style  or  firm  to  *  Everett  and 
Pinckney, "  they  continued  to  issue  their  notes  in  a  similar  form 
to  the  old  ones,  with  the  variation  as  to  the  firm. 

Subsequently  to  this,  Mr.  Everett,  on  the  3rd  of  March,  1857, 
sent  to  the  solicitors  of  E.  and  J.  Nicholson  (the  executors)  a  copy 
balance  sheet,  which  was  examined  with  the  books  by  their  ac- 
countant and  found  correct  E.  and  J.  Nicholson  adopted  the 
account  on  the  5th  of  November,  1857,  they  settled  it  and  re- 
ceived the  balance  of  the  testator's  capital  with  interest, 
[*  448]  which  *  interest  (as  the  Court  held)  was  paid  in  lieu  of  the 
profits  from  the  testator's  death.  This  was  held  to  be  a 
final  settlement,  but  in  the  account  no  credit  was  given  to  the 
estate  of  Mr.  Smith  for  any  share  in  the  amount  obtained  by  the 
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sale  of  the  business.  Mr.  Everett  had  also,  at  the  same  time,  sent 
a  copy  of  the  balance  sheet  to  the  plaintiff,  the  executrix.  Her 
solicitor,  however,  insisted  that  the  testator's  estate  was  entitled 
to  a  moiety  of  the  value  of  the  good-will,  and  in  November  re- 
quired to  be  furnished  with  the  particulars  of  the  arrangement 
with  Messrs.  Pinckney,  but  it  was  never  procured  until  after  the 
institution  of  this  suit.  She  in  no  way  concurred  in  the  settle- 
ment of  accounts  made  by  her  co-executors,  and  even  dissented  to 
the  account  furnished. 

Mrs.  Smith,  on  the  12th  December,  1857,  filed  this  bill  against 
Mr.  Everett  and  her  co-executors,  praying  a  declaration,  "  that  the 
estate  of  Mr.  Smith  was  entitled,  on  his  death,  to  one  moiety  of 
the  good-will  of  the  banking  business  of  'Everett  and  Smith,'  and 
of  the  profits  arising  therefrom  since  his  death,  and  that  Mr. 
Everett  might  pay  to  the  executors  of  Mr.  Smith  one  moiety  of 
the  £10,000  with  interest." 

The  benefit  of  survivorship  to  the  right  to  issue  country  bank 
notes  being  one  of  the  questions  discussed,  it  may  be  convenient 
to  refer  to  the  act  regulating  the  matter. 

The  7  &  8  Vict  c.  32,  prohibits  (sect  10)  any  new  bank  issu- 
ing bank  notes,  or  any  existing  bank  (sects.  11  and  13)  to  issue 
more  than  their  then  average  amount  But  it  is  provided  (sect. 
11)  that  **  the  right  of  any  company  or  partnership  to  continue  to 
issue  such  notes  shall  not  be  in  any  manner  prejudiced  or  affected 
by  any  change  which  may  thereafter  take  place  in  the  personal 
composition  of  such  company  or  partnership,  either  by  the 
*  transfer  of  any  shares  or  share  therein,  or  by  the  admis-  [*  449] 
sion  of  any  new  partner  or  member  thereto,  or  by  the  re- 
tirement of  any  present  partner  or  member  thereof.  ' 

The  cause  now  came  on  for  hearing. 

Mr.  R  Palmer  and  Mr.  Batten  for  the  plaintiff. 

The  settlement  of  accounts  between  Mr.  Everett  and  the  execu- 
tors, Messrs.  E.  and  J.  Nicholson,  is  not  binding  on  the  plaintiff. 
In  it  no  credit  was  given  for  the  share  of  the  good-will,  and  at  the 
time  it  was  settled,  the  plaintiff  was  pressing  for  an  account  of 
the  particulars  of  the  sale  of  Messrs.  Pinckney,  which  she  was 
never  able  to  obtain  imtil  after  the  institution  of  this  suit  There 
is,  therefore,  no  bar  to  her  now  obtaining  relief  in  respect  of  tes- 
tator's share  of  the  produce  of  the  good-wilL 

The  beneficial  interest  in  the  good-will  of  a  partnership  trade 
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forms  part  of  the  common  assets,  and  it  does  not,  on  the  death  of 
one  partner,  survive,  except  by  express  agreement  Wedderbum 
V.  JVedderbum,  22  Beav.  104;  Crawshay  v.  CoIUm,  15  Ves.  218 
(p.  682,  post)  I  Coke,  Litt  182  a,  s.  282 ;  Cook  v.  CoUingridge, 
Jacob,  607  (p.  634,  ante).  It  should  have  been  sold  with  the 
right  to  issue  bank  notes  under  the  7  &  8  Vict  c  32,  ss.  10,  11, 
12,  which  clearly  formed  a  partnership  right  or  asset  No  doubt 
there  are  difficulties  in  selling  the  good-will  of  a  business  so  as  to 
make  it  available,  consistently  with  the  right  of  the  surviving 
partner  to  carry  on  the  same  trade ;  Cook  v.  Collingridge ;  Collyer 
on  Partnership,  p.  174;  but  every  difficulty  on  that  head  is  re- 
moved when  a  sale  has  actually  taken  place  and  the  value 
[*  450]  realised,  as  in  *  this  case.  The  testator's  estate  is  entitled 
to  some  portion  at  least  of  the  £10,000  paid  for  the  busi- 
ness, StmiU  v.  Graves,  3  De  G.  &  Sm.  706,  which  must  be  ascer- 
tained by  an  inquiry.  They  also  referred  to  Clements  v.  Hall,  24 
Beav.  333,  2  De  G.  &  J.  173,  and  to  Willett  v.  Blavford,  1  Hare, 
253 ;  Broum  v.  De  Tastet,  Jacob,  284  (23  R  R  59). 

Mr.  Selwyn  and  Mr.  Surrage,  for  the  defendant  Everett,  argued 
that  the  settlement  of  accounts  between  Mr.  Everett  and  the  two 
executors  was  final  and  binding  on  the  plaintiff  and  the  estate  of 
the  testator,  for  that  each  executor  had  complete  power  over  the 
whole  property.  Herbert  v.  Pigott,  2  Or.  &  M.  384;  and  see 
Williams  on  Executors,  Part  3,  c.   2. 

They  insisted  that  the  good-will  survived  to  Mr.  Everett,  for 
he  was  one  of  the  original  founders  of  the  bank,  and  Smith  had 
paid  no  consideration  for  it,  when  he  had  been  taken  into  partner- 
ship ;  —  that  the  executors  of  Smith  had  no  right  to  a  share  in  the 
good-will,  which  had  never  been  purchased  by  or  ceded  to  him. 
Morris  v.  Moss,  25  L.  J.  Ch.  194 ;  Aiisten  v.  Boys,  24  Beav.  598. 
That  the  good-will  of  the  business  of  a  country  banker  was  insep- 
arable from  the  right  to  issue  notes  and  the  place  of  business,  both 
of  which  belonged  exclusively  to  the  defendant,  the  first  being  a 
personal  right  conferred  by  the  statute,  and  not  being  capable  of 
assignment  to  a  purchaser,  and  the  second  his  freehold.  Good- 
will "  is  not  a  commodity  on  which  a  specific  value  can  be  placed, 
or  for  which  a  definite  allowance  can  be  made.  Therefore,  upon 
the  death  of  one  partner  it  is  not  stock  of  which  the  ex- 
[*  451]  ecutor  of  a  deceased  partner  can  compel  a  division,  *  unless 
he  can  also  compel  a  sale  of  the  whole  premises  and  stock, 
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as  in  the  case  of  a  partnership  at  wilL  Under  these  latter  circum- 
stances, however,  the  good-will  would  accompany  the  rest  of  the 
stock,  and  might  create  some  additional  speculative  value  in  the 
mind  of  a  purchaser. "     Collyer  on  Partnership,  pp.  81,  172. 

That  if  the  good-will  had  been  sold  alone,  it  would  have  been 
unaccompanied  by  any  right  to  the  banking  premises  or  by  any 
partnership  stock  or  effects,  or  the  right  to  issue  notes,  or  to  pre- 
vent Mr.  Everett  afterwards  engaging  in  the  same  business  at  the 
same  house  in  Salisbury ;  per  Lord  Eldon  in  Cook  v.  Collingridge, 
stated  in  Collyer  on  Partnership,  p.  173 ;  and  that  it  would  there- 
fore be  of  no  value  whatever.  Davies  v.  Hodgson,  25  Beav.  182 ; 
and  Eobertsan  v.  Quiddington,  M.  R  17  July,  1860. 

[The  Master  of  thb  Bolls  directed  the  registrar's  book  to  be 
sent  for,  in  order  that  the  decree  in  Cook  v.  CoUingridge  (see  it 
stated,  p.  634,  ante)  might  be  examined.  ] 

Lastly.  That  the  £10,000  was  paid,  not  for  the  good-will,  but 
as  a  consideration  for  taking  Mr.  Pinckney  into  partnership. 

Mr.  Townsend  for  the  co-executor. 

Mr.  Batten  in  reply. 

Sir  J.  EoMiLLY,  M.  R. 

There  are  some  points  in  this  case  which  are  tolerably  clear,  but 
ther^  is  one  with  respect  to  which  I  must  exsunine  the  evidence 
more  carefully  before  I  pronounce  any  judgment. 

*  In  the  first  place,  I  entertain  no  doubt  that  if  two  [*  452] 
persons  carry  on  business,  and  one  of  them  dies,  a  share 
in  the  good-will  (where  it  is  of  any  value  at  all)  forms  part  of  the 
estate  of  the  deceased  partner,  and  his  share  of  it  is  in  proportion 
to  his  interest  in  the  concern.  But  this  must  be  limited  by  the 
rights  of  the  surviving  partner,  and  the  consequences  which  neces- 
sarily follow  from  the  death  of  one  of  the  partners. 

In  this  case,  if,  upon  the  death  of  Mr.  Smith,  the  whole  busi- 
ness had  been  sold,  the  purchaser  would  have  had  no  right  to  issue 
bank  notes ;  at  least  that  is  my  opinion  on  the  construction  of  the 
Act  of  Parliament ;  and  this  circumstance  would  have  considerably 
diminished  the  amount  of  the  profits  of  the  banking  business,  and 
the  amount  of  the  purchase-money.  I  am  also  of  opinion,  that 
after  a  sale  no  one  would  have  had  any  right  to  prevent  Mr. 
Everett  from  carrying  on  the  very  same  business  on  the  very  same 
premises  as  before.     He  might  not  have  been  entitled  to  the  use 
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of  the  words  "  New  Sarum  Bank ; "  but  provided  there  was  then 
no  bank  in  Salisbury  called  the  "  Old  Sarum  Bank, "  he  might 
have  changed  the  word  "  new  "  into  **  old, "  and  carried  on  his 
business  under  that  name  and  exactly  in  the  same  place.  It  is 
therefore  easy  to  see,  that  the  price  which  could  have  been  ob- 
tained by  a  sale  of  the  good-will,  that  is,  for  the  right  to  carry  on 
the  business  under  the  name  of  the  "  New  Sarum  Bank, "  with  the 
chance  of  retaining  the  customers  of  the  former  bank,  was  exceed- 
ingly small,  not  to  say  infinitesimal. 

But  that  would  not  conclude  the  question ;  because  if,  in  point 
of  fact,  the  business  has  been  sold,  a  portion  of  the  purchase- 
money  may  be  attributable  to  that  particular  right,  which  did  not 
exclusively  survive  to  Mr.  Everett,  and  one-half  of  this 
[*453]  would  belong  to  the  estate  *of  the  testator.  It  follows 
therefore  that  it  would  be  necessary  to  ascertain,  by  in- 
quiry, what  portion  of  the  £10,000  was  properly  attributable  to 
the  good-will  of  the  business,  but  having  regard  to  the  fact,  that 
Mr.  Everett  could,  after  the  sale,  carry  on  the  same  business 
alone,  with  a  very  slight  alteration  in  the  title  of  the  firm,  and 
that  he  could  have  done  so  on  the  same  premises,  and,  in  addi- 
tion, that  he  alone  had  the  right  to  continue  to  issue  bank  notes, 
and  that  he  alone  could  confer  that  right  upon  any  other  person. 
How  much  of  the  £10,000,  after  estimating  the  value  of  all  those 
rights,  would  remain  to  divide  between  Mr.  Everett  and  the  estate 
of  the  testator  it  is  impossible  for  me  to  state. 

I  am  of  opinion,  that  this  would  be  the  right  of  the  plaintiff, 
and,  if  there  were  nothing  further  in  the  case,  I  should  simply 
make  a  declaration  to  that  effect.  But  it  appears  that,  the  testa- 
tor having  died  in  July,  1856,  his  capital  in  the  concern  was  re- 
tained until  November  following,  when  it  was  paid  to  two  of  his 
executors  with  interest  from  the  death  of  testator  down  to  that 
time.  I  am  of  opinion,  that  the  interest  must  be  taken  as  paid  in 
lieu  of  the  profits  made  by  the  testator's  capital  during  that  in- 
terval, and  that  it  must  be  treated  as  having  been  accepted  as 
such,  and  the  persons  who  accepted  it  cannot  now  give  it  up,  and 
require  a  share  of  the  profits  in  lieu  of  it  I  also  find,  that  the 
business  was  sold  by  Mr.  Everett  to  Messrs.  Pinckney  in  Janu- 
ary, 1857,  and  that  this  was  known  to  the  plaintiff  and  to  the 
executors  not  later  than  March,  1857,  and  in  that  month  a  bal- 
ance-sheet, including  the  profits  down  to  the  death  of  the  testator, 
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was  sent  by  Mr.  Everett  to  the  executors,  who  appointed  a  per- 
son to  examine  the  accounts.  The  books  at  the  bank  were  ex- 
amined in  May,  for  the  purpose  of  ascertaining  whether  the 
account  was  correct,  and  in  November  the  two  executors 
♦  adopted  the  account,  and  it  was  settled  by  Mr.  Everett's  [*  454] 
paying  them  the  testator's  capital  and  share  of  the  profits 
due  at  his  death,  and  interest  from  that  time  in  lieu  of  profits. 

I  am  of  opinion  that  the  settlement  in  November,  1857,  fol- 
lowed by  the  payment  of  the  balance  with  interest  on  it,  finally 
concluded  the  account  between  the  estate  of  Mr.  Smith  and  Mr. 
Everett,  in  respect  of  the  testator's  capital,  and  share  of  the  profits 
up  to  that  day. 

That  settlement  of  accounts  was  made  by  the  two  executors 
alone,  but  I  am  of  opinion  that  it  concludes  the  plaintiff,  and  for 
this  reason :  —  two  out  of  the  three  executors  joined  in  that  trans- 
action, and  it  is  a  settled  principle  with  respect  to  the  power  of 
executors,  that  any  one  of  several  executors  may  settle  an  account 
with  a  person  accountable  to  the  estate,  and  that  such  settlement 
is  binding  on  the  other  executors.  In  Herbert  v.  Pigott,  2  Cr.  & 
M.  384,  executors  brought  an  action  against  a  debtor  to  the  testa- 
tor's estate;  two  of  the  executors  released  the  debt;  and  it  was 
held  to  be  binding.  Although  a  question,  which  I  apprehend  is 
now  settled,  has  been  raised,  whether  the  same  principle  extends 
to  one  of  several  administrators,  still  there  can  be  no  question 
that  one  of  several  executors  has  power  to  act  so  as  to  bind  the 
estate,  subject  of  course  to  any  question  of  his  liability  to  the 
parties  interested  in  the  estate  for  any  impropriety  of  conduct, 
and  subject  to  this  also,  that  if  there  be  any  fraud  or  gross 
error  in  the  settlement  of  the  account  it  may  be  a  ground  for 
re-opening  it 

I  am  of  opinion,  that  the  two  executors  had  power  to  bind  the 
plaintilf  in  his  settlement  of  accounts  in  November,  1857, 
and  that  she  is  bound  thereby ;  but  I  *  wish  to  read  the  [*  455] 
evidence,  in  order  to  ascertain  whether  that  settlement  of 
account  included  or  was  intended  to  include  that  portion,  however 
small  it  may  have  been,  of  the  good-will  which  belonged  to  the 
estate  of  the  testator.  If  the  two  executors  considered  they  were 
settling  all  the  claims  of  the  estate  of  the  testator,  including  every- 
thing relating  to  the  partnership,  I  should  be  of  opinion  that  it 
concluded  the  matter. 
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Sir  J.  EoMiLLY,  M.  R :  — 

The  perusal  of  the  evidence  does  not  satisfy  me  that  the  good- 
will of  the  business,  or  so  much  of  it  as  belonged  to  Mr.  Smith, 
was  included  in  the  settlement  of  accounts  of  November,  1857. 
It  is  clear  that  the  solicitors  of  the  two  executors  thought  there 
was  nothing  more  to  be  settled,  and  they  probably  thought  that 
the  good-will  was  worth  nothing,  and  probably  it  was  worth  but 
little,  after  making  the  deductions  and  with  the  qualifications 
which,  on  a  former  occasion,  I  stated  must  be  made.  I  consider 
that  the  burthen  of  proof  lies  on  Mr.  Everett  to  show  that  the 
value  of  the  good-will  was  included,  and,  at  present,  he  has  not 
done  it     I  shall  therefore  direct  the  following  inquiries:  — 

First  Whether  the  settlement  of  the  5th  of  November,  1859, 
included  the  good-will  belonging  to  the  testator  in  the  business  ? 
And  if  it  shall  appear  that  it  was  not  so  included,  I  shall  declare 
that  the  estate  of  Smith  is  entitled  to  so  much  of  the  £10,000 
as  was  paid  in  respect  of  Smith's  share  in  the  good- will  of  the 
business. 

I  must  then  direct  an  inquiry  how  much  of  the  £10,000 
[•  456]  was  paid  in  respect  of  the  share  of  Mr.  Smith  ♦  in  the 
good-will  of  the  business,  having  regard,  in  making  such 
inquiries,  to  the  following  facts:  — 

1.  That  the  premises  in  which  the  partnership  business  was 
carried  on  belonged  to  the  defendant  Mr.  Everett 

2.  That  the  defendant  Mr.  Everett  was  entitled  to  carry  on  the 
business  of  a  banker  at  Salisbury,  in  t^e  same  premises,  after  the 
good-will  had  been  sold. 

3.  That  there  survived  to  Mr.  Everett  the  sole  and  exclusive 
right  of  issuing  notes. 

Note.  — By  the  certificate,  dated  the  22nd  of  December,  1859, 
it  was  found,  first,  that  the  settlement  did  not  include  the  good- 
will ;  and  secondly,  that,  having  regard  to  the  facts  stated  in  the 
decree,  £2000  was  paid  in  respect  of  the  share  of  Mr.  Smith  in 
the  good-will  of  the  business. 
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Amndell  v.  Bell. 

52  L.  J.  Ch.  537-541  (s.  c.  49  L.  T.  845,  31  W.  B.  477). 
Partnership.  —  Solicitor'' s  BiMiness.  —  Dissolution.  —  Good-will.    [587] 

In  1877  the  three  partners  in  a  firm  of  solicitors  agreed  that  the  partnership 
should  be  dissolved,  that  two  of  them  should  continue  to  carry  on  the  partner- 
ship business,  and  should  employ  the  third  as  a  clerk  at  a  salary,  and  that  all  the 
books,  papers,  and  other  property  of  the  firm  should  vest  in  and  be  the  property 
of  the  two  continuing  partners.  The  third  partner  died  shortly  afterwards, 
and  in  an  action  by  his  administratrix  against  the  two  continuing  partners,  an 
order  was  made  directing  the  partnership  accounts  to  be  taken  as  from  January, 
1874. 

In  taking  the  accounts,  the  plaintiff  claimed  that  a  sura  should  be  allowed  in 
respect  of  the  interest  of  the  deceased  partner  in  the  **  good- will  **  of  the  partner- 
ship business,  which  was  put  at  £10,000,  being  five  years'  purchase  of  the  esti- 
mated annual  profits  of  the  business. 

Held<t  that  under  the  circumstances  no  sum  could  be  allowed  in  re-  [588] 
spect  of  the  alleged  '^good-will"  of  the  business. 

Per  Jessel,  M.  R. — As  a  general  rule,  and  in  the  absence  of  express  contract, 
there  is  not,  in  a  partnership  between  solicitors,  any  partnership  asset  which  is 
capable  of  being  sold  or  valued  as  the  ''  good- will''  of  the  partnership  business. 

On  the  30th  of  November,  1877,  Messrs.  Bell,  Steward,  & 
Anindell,  who  had  for  some  years  previously  thereto  carried  on 
and  were  then  carrying  on  business  in  co-partnership  as  solicitors, 
entered  into  a  deed  by  which  it  was  agreed  that  the  partnership 
should  be  dissolved;  that  Bell  and  Steward  should  continue  to 
carry  on  the  partnership  business  together,  employing  Arundell  as 
their  clerk  at  a  salary  of  £100  a  month,  plus  a  commission  on 
profits ;  and  that  the  books,  papers,  and  other  property  of  the  firm 
should  vest  in  and  be  the  property  of  Bell  and  Steward.  This 
arrangement  was  carried  into  effect ;  but  in  April,  1878,  Arundell 
died,  and  shortly  afterwards  his  administratrix  commenced  this 
action  against  Bell  and  Steward,  claiming  to  have  the  partnership 
accounts  taken. 

In  January,  1879,  an  order  was  made  directing  an  account  of 
all  the  partnership  dealings  and  transactions  as  from  the  1st  of 
January,  1874,  and  in  due  course  the  chief  clerk  made  his 
certificate. 

The  plaintiff  then  took  out  a  summons,  which  was  adjourned 
into  Court,  claiming  (amongst  other  things)  to  vary  the  certifi- 
cate by  inserting  in  the  accounts  an  allowance  in  her  favour  in 
VOL.  XIX. — 42 
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respect  of  Arundeirs  interest  in  the  good-will  of  the  business. 
This  was  put  at  £10,000,  being  five  years'  purchase  of  an  esti- 
mated annual  profit  of  £2000  a  year. 
Kat,  J. ,  having  disallowed  the  claim,  the  plaintiff  appealed. 
Sir  H.  Gififard,  Q.  C. ,  and  Chester,  for  the  appellant 
Graham  Hastings,  Q.  C. ,  and  Onslow,  for  the  respondents. 

The  Master  of  the  Eolls.  —  This  case  involves  some  consid- 
erations of  a  general  character,  but  it  also  involves  the  construc- 
tion of  a  particular  article  of  agreement.  As  regards  the  first 
point,  it  is  a  matter  of  general  interest;  as  regards  the  second 
point,  it  depends  entirely  upon  the  construction  of  the  document 
in  question. 

The  first  point  which  strikes  one  is  this,  whether  in  the  ordinary 
case  of  a  partnership  between  solicitors  there  is  any  good-will  to 
sell.  Now  in  an  ordinary  case,  especially  where,  as  in  this  case, 
the  offices  do  not  belong  to  the  firm,  it  is  difficult  to  see  what 
there  is  to  sell.  The  practice  of  resorting  to  a  particular  office  is 
of  very  little  use  as  regards  solicitors,  who  change  their  offices,  as 
we  know,  without  detriment  to  their  business.  No  one  imagines 
that  whether  a  solicitor  is  carrying  on  business  at  No.  4  New 
Square,  or  No.  5  New  Square,  or  No.  6  New  Square,  it  makes  the 
slightest  di£ference  to  his  business;  but  in  this  case,  as  I  said 
before,  the  offices  do  not  belong  to  the  firm,  and  therefore  the 
habit  of  resorting  to  a  particular  office  cannot  be  sold.  Then  you 
cannot  sell  the  clients'  papers,  which  are  the  most  valuable  things 
of  all.  A  man  often  does  get  the  papers  of  another  solicitor;  but 
it  is  illegal.  When  a  solicitor  is  in  possession  of  papers  he  must 
take  care  of  them  for  the  client  who  has  entrusted  them  to  his 
custody.  Therefore  they  cannot  be  sold.  It  may  be  quite  true 
that,  if  a  solicitor  does  do  so,  and  hands  over  the  papers,  although 
it  is  illegal,  the  purchaser  may  get  something  by  it ;  but  that,  of 
course,  would  not  justify  the  act  Then  what  is  there  to  sell? 
You  might  sell  the  debts  or  the  bills  of  costs  due  from  the  clients ; 
but  that  would  not  be  good-will.  Then  the  only  other  suggestion 
is,  that  you  can  sell  the  right  of  the  firm's  name.  I  take  it  you 
cannot  According  to  our  practice  it  is  wrong.  I  will  not  say 
whether  it  is  absolutely  illegal  or  not,  for  it  is  not  necessary  to  go 
into  that  question.  In  the  case  of  an  unqualified  man,  of  course 
it  is  absolutely  illegal ;  and  even  in  the  case  of  a  qualified  solici- 
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tor,  it  is  not  allowed  to  him  to  practise  in  the  name  of  another 
qualified  solicitor  —  I  will  not  say  it  is  penal.  A  solicitor  must 
not  issue  a  writ  except  in  his  own  name.  He  can,  and  may,  and 
frequently  does,  associate  with  his  own  name  the  name  of  a  dead 
partner  whose  name  also  appears;  but  a  solicitor  must 
not,  according  to  our  rules,  *  issue  writs  in  the  name  of  [*  539] 
another  solicitor. 

Therefore  it  appears  to  me  that  there  is  nothing  analogous  to  the 
good-will  in  an  ordinary  trade  which  you  can  sell  in  the  case  of  a 
partnership  of  living  solicitors. 

Secondly,  even  if  there  were  anything  to  sell,  it  appears  to  me 
to  be  also  contrary  to  the  intention  of  the  parties  in  this  case.  If 
you  can  sell  anything  at  all  you  will  sell  something  which  will 
entitle  the  purchaser  to  embarrass  or  prevent  the  remaining  part- 
ners from  carrying  on  their  business  as  usual  Of  course  the 
assumption  must  be  that  the  purchaser  must  get  something,  but 
that  is  not  the  intention  of  the  partners  here.  When  persons  go 
into  partnership,  they  intend  that  when  they  dissolve  each  shall 
carry  on  business ;  and  to  say  that  they  are  to  be  embarrassed  or 
prevented  in  the  absence  of  express  contract  is,  in  my  opinion,  to 
introduce  a  new  term,  into  the  partnership  articles  of  solicitors.  I 
am  not  going  to  lay  down  whether  or  not  by  special  agreement 
inter  se  you  can  sell  something  analogous  to  good-will  —  that,  of 
course,  is  matter  of  special  contract ;  but  it  does  appear  to  me  that, 
as  a  general  rule,  there  is  nothing  in  the  nature  of  a  partnership 
asset  to  be  sold  which  can  fairly  be  termed  good-will  in  an  ordi- 
nary partnership  between  solicitors.  Now  I  will  assume  that 
that  is  not  so,  and  then  I  will  examine  these  articles  of  agree- 
ment It  appears  to  me  that  it  is  clearly  contrary  to  the  meaning 
of  these  articles  to  say  that  something  called  "  good-will  "  is  to  be 
put  up  for  sale  and  sold  as  an  asset  of  the  partnership.  The  eifect 
of  such  a  sale  would  be  to  interfere  in  some  way  or  another  with 
Messrs.  Bell  &  Steward  carrying  on  their  business.  Now  assume 
for  this  purpose  that  there  was  something  to  sell,  and  therefore 
something  which  the  purchaser  would  get  which  would  diminish 
to  the  extent  of  the  value  of  the  purchase-money  the  right  of 
Messrs.  Bell  &  Steward  to  carry  on  the  business.  I  am  looking 
at  the  articles  of  partnership  as  a  whole  —  I  do  not  rely  upon  any 
particular  words  in  them,  but  I  look  at  the  nature  of  the  agree- 
ment.    Now  the  nature  of  the  agreement  was  this,  that  Messrs. 
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Bell  &  Steward  were  to  carry  on  their  business,  and  that  Mr. 
Arundell,  who  had  been  their  partner,  was  to  become  their  clerk 
for  six  months  at  a  salary  of  £100  a  month.  That  shows  that  the 
old  business  was  to  be  continued.  Messrs.  Bell  &  Steward  would 
get  the  benefit  of  carrying  it  on  as  solicitors,  and  Mr.  Arundell 
would  get  the  benefit  of  being  a  managing  clerk  at  £100  a  month. 
Now  it  appears  to  me,  quite  independently  of  the  mere  wording 
of  the  agreement,  that  these  arrangements  are  wholly  inconsistent, 
as  I  look  at  the  agreement,  with  the  notion  that  anything  was  to 
be  sold  in  the  nature  of  good-will  which  would  interfere  with  the 
business  being  carried  on;  and,  that  being  so,  it  appears  to  me 
that  the  agreement  itself  negatives  the  idea  of  anything  being  sold 
away  to  a  stranger ;  and,  being  silent  as  to  anything  being  paid  by 
Messrs.  Bell  &  Steward,  it  also  negatives  the  idea  that  they  are  to 
pay  anything  in  the  shape  of  good-will.  Therefore  on  the  word- 
ing, or  rather  on  the  construction  of  this  agreement  as  a  whole,  it 
is  plain  to  my  mind  that  the  good-will,  or  the  so-called  good-will, 
was  not  to  be  sold,  and  that  Messrs.  Bell  &  Steward  were  to  carry 
on  the  business.  I  do  not  take  quite  the  same  view  as  the  learned 
Judge  took  in  the  Court  below,  because,  although  I  do  not  say 
that  Mr.  Arundell  could  not  be  restrained  from  carrying  on  busi- 
ness, it  appears  to  me  plain  that  it  was  the  intention  of  the  par- 
ties that  he  should  not,  because  he  is  to  devotis  his  whole  time  to 
the  management  of  the  business  of  Messrs.  Bell  &  Steward.  For 
these  reasons  I  think  the  appeal  of  the  plaintiff  must  be  dismissed. 

Baggallay,  L.  J.  —  I  agree  in  thinking  that  this  appeal  must 
be  dismissed.  Now,  I  am  not  prepared  at  the  present  moment  to 
say  that  in  no  case  of  a  dissolution  of  partnership  may  there  not 
be  a  something  analogous  to  good-will,  or  that  which  might  be 
made  the  subject  of  contract  between  the  parties  and  treated  as 
having  a  certain  value  which  might  be  capable  of  being  ascer- 
tained, but  as  far  as  regards  the  general  proposition  that  under  all 
circumstances  the  good-will  of  a  business  of  a  partnership  between 
solicitors  can  be  put  up  to  auction  and  sold  to  the  highest  bidder, 

I  am  at  the  present  moment  not  disposed  to  assent  to  that 
[*  540]  proposition,  *  although  I  do  not  think  it  necessary  in  the 

view  I  take  of  this  case  to  express  any  definite  opinion 
upon  it  It  appears  to  me  it  would  be  very  difficult  to  imagine 
how  to  describe  the  particu  ar  interest  which  you  call  "  the  good- 
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will"  in  the  particulars  of  sale;  and  even  assuming  you  did  so 
describe  it,  and  some  man  came  forward  and  became  the  purchaser 
of  the  good-will,  what  would  he  get  ?  I  cannot  at  all  follow  it, 
and  it  is  not  necessary  to  express  a  decided  opinion  upon  that 
point  But  whatever  interest  there  might  have  been  which  under 
any  circumstances  could  be  treated  as  in  the  nature  of  good-will 
and  as  an  asset  of  the  partnership,  I  am  of  opinion  the  terms  of 
the  particular  deed  of  November,  1877,  exclude  it  in  the  present 
case.  It  is  impossible,  I  think,  to  look  at  it  without  coming  to 
that  conclusion.  The  very  first  clause  of  it  provides  that  when 
the  partnership  is  to  be  dissolved  that  all  the  profits  of  the  busi- 
ness, whatever  it  might  be,  are  to  be  enjoyed  by  the  two  partners 
other  than  Mr.  Arundell,  and  arrangements  are  made  by  which 
Mr.  Arundell  is  to  be  taken  into  the  service  of  the  new  firm,  as 
you  may  call  it,  at  a  particular  salary.  It  is  clear  upon  the  face 
of  this  instrument  that  there  was  to  be  no  such  interest  that  could 
be  considered  in  the  nature  of  or  analogous  to  the  good- will  which 
would  entitle  Mr.  Arundell  to  the  profits. 

LiNDLBV,  L.  J.  — I  also  am  of  opinion  that,  upon  the  construc- 
tion of  the  articles  of  dissolution  which  are  before  us,  this  appeal 
ought  to  be  dismissed.  It  is  not  necessary  for  the  decision  of  this 
case  to  enter  into  the  wider  question  whether  it  is  possible  that 
the  good-will  of  a  solicitor's  business  may  be  a  saleable  asset 
under  some  deeds  or  not  I  say  nothing  about  that  —  I  would 
rather  not  lay  down  a  general  law  on  the  subject  When  you 
come  to  look  at  the  agreement  between  these  parties,  I  do  not 
think  there  is  any  difficulty  at  all.  The  first  clause  is  that  the 
partnership  shall  be  dissolved  as  from  the  30th  of  November, 
1877,  and  that  Mr.  Arundell  shall  have  no  interest  in  the  profits 
of  the  business  which  shall  be  earned  after  that  date^  That  ex- 
cludes him  from  the  profits  of  a  business  which  was  to  be  con- 
tinued by  somebody  else.  Then  it  says,  "  and  the  signature  of  the 
partnership  hereby  dissolved  shall  henceforth  be  vested  solely  for 
all  formal  purposes  and  for  winding  up  the  said  partnership  in  the 
said  Alfred  Bell  and  Frederick  William  Steward  alone.*  That 
probably  would  prevent  them  using  the  partnership  name  except 
for  formal  purposes  and  for  winding  up.  To  that  extent  there  is 
a  limitation  of  the  good-will  in  their  hands.  Then,  to  pass  on  to 
the  2nd  clause,  Mr.  Arundell  stipulates  that  he  will  act  as  a  clerk 
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to  manage  such  business  as  Mr.  Bell  shall  require  for  six  months, 
at  a  salary  of  £100  per  montL  Then,  again,  there  is  another 
clause,  which  says  that  Mr.  Arundell  shall  give  his  whole  time 
during  the  next  six  months  to  the  management  of  the  business  of 
Messrs.  Bell  &  Steward.  That  of  course  excludes  him  from  set- 
ting up  a  rival  business  in  opposition  to  the  one  from  which  he 
has  retired,  during  those  six  months  at  all  events.  That  practi- 
cally gives  the  partners  the  benefit  or  almost  all  the  benefit  that 
they  would  get  if  they  had  the  good -will  in  so  many  words.  Then 
to  pass  on  to  the  5th  clause,  it  is  this :  —  "  The  books,  papers,  and 
other  property  belonging  to  the  partnership  hereby  dissolved,  and 
to  the  partnership  heretofore  carried  on  between  the  said  parties 
hereto  and  the  late  Mr.  Samuel  Steward  (other  than  and  except 
accrued  profits,  book  debts,  and  realised  money  assets  in  which  the 
said  Cecil  Arundell,  subject  to  all  liabilities  affecting  the  same, 
shall  retain  his  present  position),  shall  as  regards  the  said  Cecil 
Arundell  henceforth  vest  in  and  be  the  property  of  the  said  Alfred 
Bell  and  Frederick  William  Steward,  to  and  for  their  own  abso- 
lute use  and  benefit,  who  will  give  all  proper  facilities  to  the  said 
Cecil  Arundell  at  all  times  hereafter  to  inspect  the  same  *  —  and 
so  forth. 

Now  if  the  question  were,  whether  the  continuing  partners 
could  obtain  an  injunction  to  restrain  Mr.  Arundell  from  practis- 
ing as  a  solicitor  in  competition  with  the  firm  after  a  period  of  six 
months,  there  would,  I  think,  be  some  diflSculty  —  that  is  to  say, 
there  is  considerable  doubt  in  my  mind  whether  under  the  word 

"  property  *  the  good-will  to  the  full  extent  which  I  have 
[*  541]  mentioned  would  pass.     *  Probably  it  would  not ;  but  on 

the  other  hand  if  it  did  pass,  it  would  pass  expressly 
under  these  words.  The  "  books,  papers,  and  other  property  be- 
longing to  the  partnership,  *  whatever  that  may  mean,  clearly  pass 
to  them ;  and  what  we  have  to  look  to  is  this,  to  see  whether  the 
agreement  between  the  parties  negatives  a  sale  of  a  good-will  as  a 
distinct  asset,  supposing  it  is  saleable.  Now  though  that  is  not 
actually  negatived  in  the  further  words,  yet  to  sell  the  good-will, 
supposing  it  was  a  saleable  asset,  would  be  to  entirely  upset  the 
whole  of  the  arrangements  between  the  parties.  It  would  be  con- 
trary to  it  What  they  did  and  what  they  expressed  appears  to 
me  to  have  been  this,  that,  subject  to  a  possible  doubt  as  to  the 
right  of  Mr.  Arundell  to  carry  on  business  in  his  own  name  and 
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to  solicit  the  old  clients  of  the  firm  after  the  expiration  of  six 
months,  these  gentlemen  were  to  have  all  the  rest  of  the  good- 
will The  agreement  certainly  gives  them  the  good-will,  subject, 
possibly,  to  that  limitation.  It  seems  to  me  we  should  be  setting 
up,  not  the  agreement  between  the  parties,  but  another  agreement, 
if  we  were  to  interpolate  into  this  some  provision  for  varying  that 
benefit  which  unquestionably  they  were  to  have,  for  that  was  the 
arrangement  between  the  parties.  It  seems  to  me  that  the  view 
taken  by  the  learned  Judge  was  right,  and  that  the  appeal  should 
be  dismissed  with  costs. 

ENGLISH  NOTES. 

The  Partnership  Act,  1890  (53  &  54  Vict.  c.  39),  does  not  deal  with 
questions  relating  to  the  good-will  of  a  partnership  business.  And 
therefore  (according  to  section  46)  the  rules  settled  by  the  decisions 
remain  in  force  unaffected  by  the  Act. 

The  points  relating  to  the  good-will  of  a  partnership  business  are 
summarised  by  Lindley  on  Partnership  (6  ed.  p.  445)  as  follows :  — 

'^The  saleable  yalue  of  the  good- will  of  a  partnership  business, 
whatever  that  value  may  be,  must  be  considered  as  belonging  to  the 
firm,  unless  there  is  some  agreement  to  the  contrary;  and  it  follows 
from  this :  — 

"  1.  That  if  a  firm  is  dissolved,  and  there  is  no  agreement  to  the  con- 
trary, the  good-will  must  be  sold  for  the  benefit  of  all  the  partners,  if 
any  of  them  insist  on  such  sale.  Pawsey  v.  Armstrong^  18  Ch.  D.  698; 
Bradbury  v.  Dickens,  27  Beav.  53. 

'*2.  That,  so  far  as  is  possible,  having  regard  to  the  right  of  every 
partner  to  carry  on  business  himself,  the  Court  will,  on  a  dissolution, 
interfere  to  protect  and  preserve  the  good-will  until  it  can  be  sold. 
See  Turner  v.  Major,  3  Giff.  442. 

"  3.  That  if  a  partner  has  himself  obtained  the  benefit  of  the  good-will, 
he  can  be  compelled  to  account  for  its  value,  ».  e.,  for  what  it  would  have 
sold  for,  he  being  himself  at  liberty  to  compete  in  business  with  the 
purchaser.  Smith  v.  Everett,  27  Beav.  446;  Mellersh  v.  Keen,  27  Beav. 
236,  28  Beav.  453." 

Besides  the  cases  above  set  forth,  and  the  case  of  Churton  v.  Douglas 
No.  28,  p.  666,  post,  which  particularly  relates  to  the  winding  up  of  a 
partnership,  the  case  of  Trego  v.  Hunt,  set  forth  under  the  title  "  Good- 
will," 12  K.  C.  442  et  seq,,  and  the  numerous  cases  cited  and  commented 
on  in  the  judgments  of  that  case,  may  be  consulted. 
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AMERICAN  NOTES. 

The  law  relating  to  the  good-will  of  a  partnership  is  discussed,  and  the 
American  cases  collected,  in  Story  on  Partnership,  7th  ed.  §  09 ;  Parsons  on 
Partnership,  4th  ed.  §  181 ;  Lindley  on  Partnership,  2nd  Am.  ed.  *  443, 
note  1 ;  Bates  on  Partnership,  §§  657-668;  Burdick  on  Partnership,  350-350; 
17  Am.  &  £ng.  Encycl.  of  Law,  1st  ed.  1184-1193.  See  also  a  note  in  3 
Lawyers'  Reports  Annotated,  769,  and  an  article  on  "  How  the  Good- Will  is  to 
be  dealt  with  in  Partnerships,"  in  9  American  Law  Register,  New  Series,  211. 

^'  There  is  a  peculiar  species  of  interest  which  arises  in  cases  of  partnership, 
and  is  often  treated  as  in  some  sort  a  part  of  the  partnership  property.  It  is 
what  is  commonly  called  the  good-will  of  the  trade  or  business.  This  good, 
will  may  be  properly  enough  described  to  be  the  advantage  or  benefit  which 
is  acquired  by  an  establishment  beyond  the  mere  value  of  the  capital,  stock, 
funds,  or  property  employed  therein,  in  consequence  of  the  general  public 
patronage  and  encouragement  which  it  receives  from  constant  or  habitual 
customers,  on  account  of  its  local  position  or  common  celebrity,  or  reputation 
for  skill  or  affluence,  or  punctuality,  or  from  other  accidental  circumstances 
or  necessities,  or  even  from  ancient  partialities  or  prejudices.''  Story  on 
Partnership,  7th  ed.  §  99. 

In  a  few  States  good-will  has  been  defined  by  statute.  Thus  the  Civil 
Code  of  California,  §§  992,  993,  declares  that  "  the  good-will  of  a  business  is 
the  expectation  of  continued  public  patronage,  but  it  does  not  include  a  right 
to  use  the  name  of  any  person  from  whom  it  was  acquired.  The  good-will  of 
a  business  is  property,  transferable  like  any  other."  This  provision  has  also 
been  enacted  in  Montana,  Civil  Code,  §§  1371, 1372,  and  in  North  Dakota, 
Civil  Code,  §§  3486,  3487. 

The  good-will  of  an  establishment  rests  in  the  probability  that  its  old  cus- 
tomers will  continue  their  custom  and  commend  it  to  others.  Myers  v.  Kala- 
mazoo Buggy  Co,y  54  Michigan,  215.  See  also  Chittefiden  v.  Witbeck,  60 
Michigan,  401;  Hegeman  v.  Hegeman,  8  Daly  (N.  Y.),  1. 

Both  law  and  equity  treat  it  as  a  valuable  pecuniary  asset.  Bell  v,  EUis, 
33  California,  620 ;  Dougherty  v.  Van  Nostrandj  1  Hoffman's  Ch.  Rep.  (N.  Y.) 
68;  Williams  v.  WUsorij  4  Sandford's  Ch.  Rep.  (N.  Y.)  379;  Bininger  v.  Clark^ 
10  Abbot's  Practice  Rep.,  New  Series  (N.  Y.),  264. 

Like  any  other  asset,  it  may  be  transferred  by  the  combined  action  of  all 
the  partners.  Cruess  v.  Fessler,  39  California,  336 ;  Herfort  v.  Cramer,  7  Col- 
orado, 483;  Wallingford  v.  Burr,  17  Nebraska,  137.  And  a  sale  of  all  inter- 
est in  the  assets  of  a  firm  passes  the  good-wiU,  though  it  is  not  expressly 
mentioned.  Hoxie  v.  Chaney,  143  Massachusetts,  592.  See  also  M^Farland 
V.  Stewart,  2  Watts  (Penn.),  111. 

Upon  the  dissolution  of  a  partnership,  unless  there  is  an  agreement  to  the 
contrary,  either  partner  has  a  right  to  secure  the  sale  of  the  good-wilL  Shep' 
pard  V.  Boggs,  9  Nebraska,  257 ;  Dayton  v.  Wilkes,  17  Howard's  Practice  Rep. 
(N.  Y.)  510.  A  receiver  may  be  appointed  to  carry  on  the  business  until  it 
can  be  sold  as  a  going  concern.  Marten  v.  Van  Schaick,  4  Paige  Ch.  Rep. 
(N.  Y.)  479.     "  And  in  the  mean  time  every  partner  will  be  enjoined  from 
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conductiDg  the  same  business,  but  not  from  conducting  a  similar  business, 
if  he  carries  it  on  as  his  own,  and  in  such  a  manner  as  to  indicate  that 
it  is  not  the  business  of  the  old  firm."  Burdick  on  Pai*tner8hip,  355 ;  citing 
Dayton  v,  Wilkes,  supra.  See  also  Bininger  v.  Clark,  60  Barbour  (N.  Y.),  113, 
and  notes  to  case  Xo.  28,  infra. 

In  case  of  the  death  of  a  partner  there  is  no  survival  of  the  good-will,  but 
if  the  surviving  partner  carries  on  the  business,  he  must  account  to  the  repre- 
sentatives of  the  deceased  partner  for  the  value  of  the  good-will.  Dougherty 
V.  Van  Nostrand,  1  Hoffman's  Ch.  Rep.  (N.  Y.)  68;  Rammelsherg  v. 
MitcheU,  20  Ohio  State,  22;  Holden  v.  McMakin,  1  Parsons'  Select  Cases 
(Penn.),  270.  See  Woerner's  American  Law  of  Administration,  2nd  ed. 
§127. 

When  a  partner  retires  from  the  business,  assenting  to  the  retention  of  the 
place  of  business  by  the  other  partners,  and  the  future  conduct  of  the  business 
by  them  under  the  old  name,  the  good-will  remains  with  them  as  a  matter  of 
course.    Menendez  v.  Holt,  128  United  States,  514,  522. 

The  last  part  of  the  rule,  to  the  effect  that  in  professional  partnerships 
there  is  ordinarily  no  salable  good-will,  accords  with  the  view  expressed  by 
Judge  Story.  <<  It  seems  that  good-will  can  constitute  a  part  of  the  partner- 
ship effects  or  interests  only  in  cases  of  mere  commercial  business  or  trade, 
and  not  in  cases  of  professional  business,  which  is  almost  necessarily  con- 
nected with  personal  skill  and  confidence  in  the  particular  partner."  Story 
on  Partnership,  7th  ed.  §  99.  And  in  McCall  v.  Moschcomiz,  10  New  York 
Civil  Proceedings  Rep.  107,  the  Court  said  that  the  good-will  of  a  millinery 
business,  which  depends  largely  upon  the  skill  of  one  of  the  partners,  is  no 
more  the  property  of  the  co-partnership  or  the  subject  of  sale  than  would  be 
the  good-will  of  an  attorney's  business  or  that  of  an  artist. 

In  some  cases,  however,  Courts  have  recognized  contracts  for  the  sale  of 
the  good-will  of  one's  practice  as  a  physician.  Warjield  v.  Booth,  33  Mary- 
land, 63;  Dwight  v.  Hamilton,  113  Massachusetts,  175. 

"  It  is  doubtful,  however,  if  this  is  properly  called  good-wilL  A  sale  of 
such  an  interest  by  one  physician  to  another  is  nothing  more  than  the  agree- 
ment of  the  selling  party  to  retire  from  practice  and  to  recommend  his  patients 
to  his  successor."  Parsons  on  Partnership,  4th  ed.  §  181,  note  4 ;  citing  Hoyt 
v.  Holly,  39  Connecticut,  326. 

Burdick,  however,  says,  at  p.  354 :  «  Some  Judges  have  gone  so  far  as  to 
assert  that  there  is  no  salable  good-will  in  a  professional  partnership,  because 
it '  has  no  local  existence,  but  is  entirely  personal,  depending  upon  the  trust 
and  confidence  which  persons  may  repose  in  the  integrity  and  ability '  of  its 
members.  This  view  is  based  largely  upon  Lord  Eldon's  narrow  definition 
of  good-will.  The  better  doctrine  appears  to  be  that  such  partnerships  have 
a  good-will  which  may  or  may  not  possess  a  money  value,  accoixUng  to  the 
circumstances  of  each  case." 
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No.  28.  — CHURTON  v.  DOUGLAS. 

(1859.) 

RULE. 

The  *'  good-will "  of  a  business  includes  the  advantages 
which  may  be  derived  from  the  partners  holding  them- 
selves out  as  carrying  on  the  business  identified  with  the 
name  of  a  particular  firm.  The  sale  of  "  good-will "'  does 
not  preclude  the  vendor  from  carrying  on  a  similar  busi- 
ness ;  but  he  must  not  carry  it  on  in  the  name  of  the  old 
firm,  or  otherwise  represent  himself  to  be  carrying  on  busi- 
ness in  continuation  of  the  business  carried  on  by,  or  in 
succession  to,  the  old  firm. 

Churton  v.  Douglas. 

28  L.  J.  Ch.  84I-S49  (8.  c.  Johnson,  174). 
[841]    Vendor  a'nd  Purchaser.  —  Good-mU,  —  Name  of  Firm,  —  Fraud. 

The  good-wiU  of  a  business  comprises  all  the  advantages  that  may  be  derived 
from  the  purchasers  holding  themselves  out  to  the  public  tis  the  persons  inter- 
ested in  that  business  which  has  been  identified  with  the  name  of  a  particular 
firm.  Therefore,  though  it  is  well  settled  that  the  sale  of  a  good- will  does  not 
imply  a  contract  on  the  part  of  the  vendor  not  to  set  up  again  in  a  similar  busi- 
ness, he  is  not  at  liberty  to  hold  out  to  the  public  that  he  is  continuing  the  same 
business  by  using  the  name  of  the  old  firm,  even  though  his  own  name  may  be 
the  only  one  that  appeared  in  that  firm. 

For  some  years  previously  to  July,  1857,  the  defendant,  John 
Douglas,  together  with  the  plaintiflfs,  Churton  and  Bankart,  and 
one  Booker,  carried  on  the  business  of  stuff-merchants  at  Bradford 
in  co-partnership,  under  the  firm  or  style  of  *  John  Douglas  &  Co.  * 
A  notice  of  dissolution  had,  however,  been  given  by  the  plaintiff 
Churton,  and  would  expire  on  the  1st  of  January,  1858.  In  July, 
1857,  the  defendant,  John  Douglas,  who  was  also  a  partner  in  the 
firm  of  John  Muir  &  Co.,  of  Manchester,  wished  to  retire  from 
the  firm  of  John  Douglas  &  Co. ,  and  the  plaintiffs  entered  into  a 
negotiation  with  him  for  the  purchase  of  his  interest  in  the  busi- 
ness. The  plaintiflfs  alleged  that  in  the  course  of  that  negotiation 
some  discussion  arose  between  the  plaintiflfs  and  the  defendant^ 
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John  Douglas,  as  to  any  resumption  by  the  latter  of  the  business 
of  a  stuff-merchant  at  Bradford,  and  that  the  defendant  repeatedly 
and  positively  declared  to  the  plaintiffs  that  he  had  not  the  re- 
motest intention  of  resuming  that  or  any  other  trade  at  Bradford ; 
but  that  he  would  not  enter  into  any  written  agreement  on  the 
subject  These  allegations  were  denied  by  the  defendant,  who 
deposed  that,  upon  the  execution  of  the  articles  of  agreement  of 
July,  1857,  hereafter  mentioned,  a  suggestion  was  made  to  him 
that  such  articles  should  contain  a  stipulation  on  his  part  not  to 
resume  the  business  of  a  stuff-merchant  at  Bradford,  but  that  he 
refused  to  agree  to  any  provision  of  that  nature,  and  that,  in  fact, 
he  had  previously  informed  the  plaintiffs  of  his  intention  to  leave 
it  open  to  himself  to  resume  such  business.  Ultimately,  articles 
of  agreement  were  entered  into,  on  the  13th  of  July,  1857,  by 
which  the  defendant,  in  consideration  of  £15,337  10^.  5d.  (being 
the  estimated  amount  of  his  share  in  the  business  taken  as  it  then 
stood  in  the  partnership  books,  together  with  a  bonus  or  profit  of 
£1500),  agreed  to  sell,  and  the  plaintiffs  agreed  to  purchase,  upon 
the  terms  and  conditions  therein  expressed,  all  his  shares,  rights, 
and  interest  in  the  trade  or  business  then  carried  on  by 
him  and  the  said  G.  Bankart,  «  A.  C.  Churton,  and  W.  H.  [♦  842] 
Booker,  at  Bradford  aforesaid,  in  co-partnership  and  under 
the  firm  of  John  Douglas  &  Co. ,  and  the  good-will  thereof ;  and  in 
all  and  singular  the  book  and  other  debts  of  the  same  co-partner- 
ship and  the  securities  for  the  said  debts  respectively ;  and  in  all 
the  contracts  and  engagements  entered  into  with,  and  orders  given 
to  the  same  co-partnership ;  and  in  all  and  singular  the  moneys, 
goods,  wares,  merchandise,  stock-in-trade,  fixtures,  furniture, 
articles  and  effects,  matters  and  things  belonging  to  the  said  co- 
partnership, or  in  anywise  used  in  or  appertaining  or  belonging  to 
the  said  trade  or  business.  It  was  also  provided  that  if  the  con- 
sent of  Booker  should  be  obtained,  the  sale  was  to  be  considered 
as  taking  effect  immediately ;  but  if  such  consent  should  not  be 
obtained,  it  was  to  be  considered  as  taking  effect  from  the  1st  of 
January,  1858,  when  the  old  partnership  would  determine  under 
Churton's  notice  already  mentioned ;  and  the  plaintiffs  were  to  be 
entitled  to  all  profits  which  had  accrued  or  might  accrue  from  the 
shares,  right,  and.  interest  thereby  agreed  to  be  sold,  and  were  to  be 
bound  by  and  have  the  advantage  of  certain  arrangements  entered 
into  by  the  defendant  with  Booker;  and  the  dissolution  of  the 
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part3iership  was  to  be  gazetted  on  the  1st  of  January,  1858,  or  so 
soon  before  as  the  consent  of  Booker  could  be  obtained.  And  after 
making  provisions  for  the  payment  of  the  consideration-money 
(which  provisions  were  duly  performed  by  the  plaintiffs),  it  was 
agreed  that  the  defendant  should  let  to  the  plaintiffs  the  ware- 
houses and  buildings  situate  in  Hall  Ings  in  Bradford,  in  which 
the  business  of  the  firm  of  John  Douglas  &  Co.  had  theretofore 
been  carried  on,  for  seven  years  from  the  1st  of  January,  1858,  at 
a  rent  of  £550. 

Shortly  after  the  execution  of  the  agreement,  the  plaintiffs  pur- 
chased Booker's  interest;  and  in  the  month  of  August,  1857,  the 
following  notice  and  circular  was  forwarded  to  the  customers  of 
the  firm  of  John  Douglas  &  Co.  :  — 

"  Notice  is  hereby  given,  that  the  partnership  heretofore  sub- 
sisting between  us,  the  undersigned,  carrying  on  business  as  stuff- 
merchants  in  Bradford,  in  the  county  of  York,  under  the  firm  of 
John  Douglas  &  Co.,  was  dissolved  by  general  consent  on  the  13th 
day  of  July  last 

"  John  Douglas,  Geo.  Bankart, 
"  A.  C.  Churton,  W.  H.  Booker.  * 

"  Bradfobd,  Angnut  18, 1857. 

"  Gentlemen,  —  Eef erring  to  the  notice  above,  we  beg  to  inform 
you  that  the  business  will  be  carried  on  in  all  respects  as  hereto- 
fore, under  the  style  or  firm  of  Churton,  Bankart  &  Hirst  (late 
John  Douglas  &  Co. ) ;  and  all  debts  due  to  and  owing  by  the  late 
firm  will  be  received  and  discharged  by  us. 

"  We  are  yours,  most  respectfully, 

*  A.  C.  Churton,  Geo.  Bankart, 
-  M.  S.  Hirst.  • 

On  the  30th  of  June,  1858,  the  defendant  executed  a  lease  of 
the  premises  referred  to  in  the  agreement,  in  pursuance  of  the 
stipulations  therein  contained.  The  defendant  was  the  owner  of 
the  premises  (consisting  also  of  a  warehouse)  which  immediately 
adjoined  the  premises  let  to  the  plaintiffs.  After  the  dissolution 
of  the  old  firm  of  Douglas  &  Co. ,  the  plaintiffs,  as  partners  to- 
gether under  agreement  between  themselves,  continued  to  carry  on 
the  business  formerly  carried  on  by  that  firm  in  the  premises 
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occupied  by  that  firm,  over  which  they  placed  a  large  sign  extend- 
ing over  the  adjoining  warehouse  (above  mentioned  as  the  defend* 
ant's  property),  and  which  sign  bore  the  inscription  "  Churton, 
Bankart  &  Hirst,  late  John  Douglas  &  Co.  *  In  the  early  part  of 
January,  1859,  the  plaintiffs  for  the  first  time  discovered  that  the 
defendant  had  been  for  some  months  in  communication  with  a  Mr. 
Liversedge,  the  cashier  both  of  the  old  firm  and  the  new,  and  that 
Mr.  Liversedge  had  been  the  medium  of  communication  with  Mr. 
Parker,  who  was  also  in  the  service  of  the  firm.  The  substance  of 
these  communications  was,  that  the  defendant  intended  to  recom- 
mence business  at  Bradford,  as  a  stuff-merchant,  and  that,  if  the 
parties  communicated  with  would  enter  his  service,  they  should 
have  an  interest  in  the  business  in  addition  to  their  salaries.  The 
result  was,  that  Mr.  Liversedge  and  two  other  persons  left  the  ser- 
vice of  the  plaintiffs  and  entered  that  of  the  defendant, 
and  on  the  15th  of  January,  the  defendant  *  issued  the  [*  843] 
following  circular  to  the  manufacturers  of  Bradford:  — 

"  Sir,  — Finding  that  I  have  not  convenience  for  conducting  the 
stuff-trade  in  Manchester,  I  beg  to  inform  you  that  this  depart- 
ment will  be  transferred  to  Bradford  in  February  next,  when  the 
business  will  be  conducted  under  the  firm  of  John  Douglas  & 
Co.  upon  my  premises  in  Hall  Ings.  —  I  remain,  your  obedient 
servant,  John  Douglas.  " 

On  the  3rd  of  February  the  defendant  issued  the  following  cir- 
cular to  the  customers  of  the  plaintiffs :  — 

*'  Bhadfobd,  February  Srd,  1859. 
**  Gentlemen,  —  I  beg  to  inform  you  that  the  premises  belong- 
ing to  me  in  Hall  Ings  will  be  opened  for  business  about  the  15th 
inst,  by  Messrs.  Liversedge,  Parker  &  Shepherd,  in  connection 
with  myself,  as  stuff-merchants,  to  be  carried  on  under  the  firm  of 
John  Douglas  &  Co.  These  gentlemen  were  a  long  time  in  my 
employment,  the  two  former  upwards  of  fifteen  years,  during 
which  they  had  every  opportunity  for  acquiring  a  thorough  knowl- 
edge of  the  manufactures  of  this  district ;  and  their  application  to 
business  is  so  well  known,  it  is  unnecessary  for  me  to  say  more 
than  that  I  have  every  confidence  that  all  orders  with  which  you 
may  be  pleased  to  favour  the  firm  will  be  properly  executed.  —  I 
remain,  your  obedient  sen'ant,  John  Docolab.  * 
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This  circular  the  defendant  caused  to  be  widely  distributed 
among  the  plaintiffs'  customers. 

On  the  1st  of  February,  1859,  Mr.  Thomas  Shepherd,  one  of  the 
men  who  had  left  the  plaintiffs  and  gone  over  to  the  defendant, 
issued  the  following  circular :  — 

"  Bbadfobd,  February  Ist,  1869. 

"  Having  ceased  to  represent  the  firm  of  Messrs.  Churton, 
Bankart  &  Hirst,  of  this  town,  and  having  joined  Messrs.  John 
Douglas  &  Co. ,  I  beg  to  thank  you  for  all  past  favours,  and  trust 
I  shall  be  in  the  position  to  merit  that  confidence  which  I  have 
enjoyed  so  long.  Should  you  be  pleased  to  send  me  any  orders 
prior  to  my  visiting  you  personally,  if  addressed  to  Messrs.  John 
Douglas  &  Co. ,  Bradford,  they  will  receive  the  best  attention  of 
yours,  very  respectfully,  Thomas  Shepherd.  * 

None  of  the  three  last-mentioned  circulars  came  to  the  knowl- 
edge of  the  plaintiffs,  or  any  of  them,  imtil  some  days  after  they 
were  respectively  issued. 

On  the  14th  of  February,  1859,  the  warehouse  referred  to  in 
the  defendant's  circular,  which  is  that  already  mentioned  as  being 
the  defendant's  property,  and  next  door  to  that  demised  by  him 
to  the  plaintiffs,  was  placarded  with  the  name  of  John  Douglas  & 
Co.,  and  since  then  large  door-plates  had  been  put  up  with  the 
name  of  John  Douglas  &  Co.  engraved  upon  them. 

On  the  26th  of  February,  1859,  the  plaintiffs  filed  the  present 
bill  against  the  defendant,  and,  after  stating  the  facts,  chaiged 
that  the  defendant  intended  to  carry  on  the  business  of  a  stuff- 
merchant  at  the  premises  placarded  as  above  mentioned ;  that  his 
design  was,  as  the  plaintiffs  believed,  to  represent  his  business  as 
a  continuance  of  that  carried  on  by  the  old  firm  of  John  Douglas 
&  Co.  ;  that  his  proceedings  were  calculated  to  create,  and  unless 
restrained  would  create,  an  impression  to  that  effect  amongst  the 
customers  of  the  plaintiffs  and  the  public  generally.  The  bill 
prayed  for  an  injunction  to  restrain  the  defendant  from  resuming 
or  carrying  on  the  business  of  a  stuff -merchant  at  the  warehouse 
in  the  bill  mentioned  as  being  next  door  to  that  of  the  plaintiffs, 
or  elsewhere  in  or  in  the  immediate  neighbourhood  of  Bradford, 
either  alone  or  in  partnership  with  any  other  person  or  persons 
whatsoever,  and  either  under  the  style  or  firm  of  John  Douglas  & 
Co.  or  under  any  other  style  or  firm. 
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Mr.  Amphlett  and  Mr.  Wickens  now  moved  for  an  injunction 
in  the  terms  of  the  prayer. 

The  Solicitor-Greneral  and  Mr.  Pemberton  appeared  for  the 
defendant 

The  arguments  on  both  sides  are  fully  considered  in  the 
judgment. 

The  cases  cited  were :  — 

Cruttwellv.  Lye,  17  Ves.  335  (11  R  E.  98);  Shackle  y.  Baker, 
14  Ves.  468;  Harrison  v.  Gardner,  2  Madd.  198  (17  R  R  207); 
Kennedy  v.  Zee,   3  Mer.  441  (17  R  R  110) ;   Leioia  v. 
Langdon,  7  Sim.  421,  4  L.  J.  (N.  S.)  Ch.  258;  *  Burgess  [♦844] 
v.  Burgess,  1  De  Q.  M.  &  G.  896 ;  22  L  J.  Ch.  675. 

Wood,  V.  C.  — I  will  tell  you,  Mr.  Amphlett,  what  I  think 
you  are  entitled  to,  and,  if  you  ask  for  anything  more,  I  will  hear 
you  in  reply.  It  strikes  me  you  are  entitled  to  an  injunction 
restraining  the  defendant,  John  Douglas,  from  carrying  on  the 
business  of  a  stufT-merchant,  either  alone  or  in  partnership  with 
any  other  person  or  persons  whomsoever,  under  the  style  or  firm  of 
John  Douglas  &  Co.,  or  in  any  other  manner  holding  out  that  he 
is  carrying  on  the  business  of  a  stu£f-merchant,  in  continuation  of 
or  in  succession  to  the  business  carried  on  by  the  said  late  firm  of 
John  Douglas  &  Co. 

Mr.  Amphlett,  having  waived  the  right  to  reply,  — 

Wood,  V.  -C. ,  delivered  judgment  as  follows :  — 
It  seems  to  me  that  the  case,  to  the  extent  to  which  I  propose 
to  award  the  injunction,  is  an  extremely  plain  one.  The  Solicitor- 
General  argued  that  the  case  now  set  up  was  an  afterthought,  and 
not  any  part  of  the  case  made  by  the  bill ;  but  it  appears  to  me 
that  the  injunction,  to  the  extent  to  which  I  think  it  right  it 
should  be  awarded,  is  an  injunction  that  is  completely  in  pursu- 
ance  of  the  twenty-ninth  paragraph  of  the  bill.  The  twenty-ninth 
paragraph  is  this :  — "  The  defendant's  intention  and  design,  as 
the  plaintiffs  verily  believe,  is  to  represent  his  business  as  a  con- 
tinuation of,  and,  in  fact,  identical  with  that  carried  on  by  the 
firm  of  John  Douglas  &  Co.,  dissolved  in  July,  1857,  and  his  pro- 
ceedings are  calculated  to  create,  and  unless  restrained  will,  as 
the  plaintiffs  believe  and  have  no  doubt,  create  an  impression  to 


672  PARTNERSHIP. 


No.  88.  — Chnrton  t.  DoaglM,  88  L.  J.  Gh.  844. 


that  effect  among  customers  of  the  plaintiff  as  well  as  the  mer- 
chants and  manufacturers  of  Bradford  and  the  public  generally. ' 
That  statement,  I  think,  is  clearly  established  upon  the  evidence 
before  me.  The  facts  of  the  case  are  these :  that  the  business  was 
carried  on  under  the  firm  of  John  Douglas  &  Co.  apparently  for 
some  considerable  time.  The  exact  time  is  not  stated  in  the  bill, 
but  I  see  in  the  circular  which  Mr.  Douglas,  the  defendant,  issued 
upon  commencing  business  with  Liversedge,  Parker  &  Shepherd 
this  expression,  "  these  gentlemen  were  a  long  time  in  my  employ- 
ment; the  two  former  upwards  of  fifteen  years.*  It  is  certain, 
therefore,  that  the  firm  had  been  established  a  considerable  time, 
and  the  firm  being  so  established,  negotiations  took  place  in  the 
spring  of  1857,  which  were  not  concluded  until  July.  The 
arrangement  ultimately  agreed  to,  and  which  differed  from  that 
which  was  at  first  proposed  to  be  made,  was,  that  the  defendant 
should  retire  from  the  business  and  the  plaintiff  Hirst  come  in 
his  place.  And  it  was  then  agreed  that  the  price  to  be  paid  to 
the  defendant  should  be  this :  that  his  share  in  the  business  should 
be  taken  as  it  stood  in  the  partnership  books,  and  that  he  should 
have  a  bonus  or  profit,  as  it  is  called,  of  £1500.  The  Solicitor- 
General  contended,  not  putting  it  very  forward  however,  that  the 
good -will  of  the  business  was  never  meant  to  be  included  at  all, 
and  that  in  truth  nothing  was  paid  for  good-will.  I  apprehend 
that  when  a  man  is  paid  for  his  share  as  it  stands  in  the  books, 
he  sells  his  share  as  in  a  going  concern,  and  is  in  a  very  different 
position  from  that  of  a  person  at  the  dissolution  of  a  partnership, 
when  the  whole  affair  has  to  be  wound  up,  and  will  only  get  what 
it  will  produce.  It  is  in  evidence  (though  I  ought  not  to  rely 
very  much  upon  it,  because  it  is  evidence  in  reply,  and  there  has 
not  been  an  opportunity  of  answering  it,  but  it  is  sworn  to,  and  I 
do  not  think  it  is  suggested  that  it  is  erroneously  sworn  to),  that 
the  debts  were  taken  as  they  stood  in  the  books.  I  think  the 
aflSdavit  says  that  all  debts  were  treated  as  good.  We  all  know, 
when  a  partnership  is  dissolved,  the  number  of  debts  thrown  off  as 
bad  is  considerably  greater  than  the  number  which  are  kept  on  the 
list  in  the  current  course  of  business.  He  gets,  therefore,  the 
benefit  of  his  share  in  the  business  as  a  going  concern,  and,  look- 
ing at  it  in  that  way  only,  it  seems  to  me  it  was  clearly  intended 
that  the  good-will  should  be  disposed  of.  But  I  find  the  good* 
will  included  in  the  agreement.     That  agreement  was  carefully 
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settled  by  Mr.  Douglas's  solicitor,  and  I  give  him  the 
benefit  of  that  careful  preparation  with  *  reference  to  the  [*  845] 
exclusion  of  anything  which  I  do  not  iind  there.  I  think 
also  that  I  cannot  do  less  than  hold  him  most  distinctly  to  every- 
thing I  do  find  thera  I  take  everything  inserted  there  to  have 
been  inserted  carefully.  In  that  agreement  I  find  he  assigns  his 
share,  right,  and  interest  in  the  business  ''  and  the  good-will 
thereof ;  *  and  the  question  which  then  comes  to  be  considered  is 
this :  what  is  included  in  the  word  "  good-will "  ?  The  authori- 
ties, I  think,  are  conclusive  upon  this  point,  that  the  mere  ex- 
pression of  parting  with  and  selling  the  good-will,  does  not  imply 
a  contract  on  the  part  of  the  person  parting  with  that  good-will 
not  to  set  up  again  in  a  similar  business.  I  use  the  expression 
"  similar  "  to  avoid,  at  present,  including  the  case  (which  I  think 
has  a  material  bearing  on  this)  of  a  vendor  seeking  to  carry  on  the 
identical  business.  He  does  not  contract  that  he  will  not  carry 
on  an  exactly  similar  business  with  all  the  advantages  which  he 
might  acquire  from  his  industry  and  labour,  and  from  the  regard 
people  may  have  for  him,  and  that  in  a  place  next  door  if  he  likes 
to  the  very  place  where  the  former  business  was  carried  on ;  and 
upon  the  authorities  it  is  settled  that  it  is  the  fault  of  those  who 
wish  for  any  protection  against  such  a  course,  if  they  do  not  take 
care  to  insert  provisions  to  that  effect  in  the  deed,  namely,  that 
the  business  shall  not  be  carried  on  in  the  district  by  the  vendor. 
Further  than  that,  I  think  the  defendant  is  fully  entitled  to  the 
benefit  of  the  observation  that  it  was  proposed  to  him  to  insert 
such  a  provision,  and  that  he  refused  it  Therefore,  I  think  this 
case  goes  a  step  higher  than  the  authorities,  and  that  the  defend- 
ant is  entitled  to  put  his  case  in  the  highest  possible  form  with 
regard  to  his  right  to  carry  on  the  business,  provided  he  does  not 
interfere  with  what  he  had  sold,  namely,  the  *  good-will,  *  what- 
ever that  may  mean. 

It  is  said  that  Lord  Eldon  has  plainly  laid  down  in  the  case  of 
Shackle  v.  Baker,  and  afterwards  in  Cruttwell  v.  Lye,  and  again 
in  Kennedy  v.  Let,  this  principle,  that  good-will  simpliciter  carries 
no  more  with  it  than  the  advantage  which  is  possessed  by  occupy- 
ing the  premises  which  were  occupied  by  the  former  firm,  and  the 
chance  which  is  thereby  given  of  the  customers  being  attracted  to 
those  premises.  It  is  rather  too  narrow  a  view  of  what  is  laid 
down  by  Lord  Eldon  there,  to  say  that  it  is  confined  to  that. 
VOL.  XIX.  —  43 
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Good-will,  I  apprehend,  must  mean  every  advantage  —  affirmative 
advantage,  if  I  may  so  express  it,  as  contrasted  with  the  negative 
advantage  of  the  vendor  not  carrying  on  the  business  himself,  — 
that  has  been  acquired  by  the  old  firm  by  carrying  on  its  business, 
everything  connected  with  the  premises,  or  the  name  of  the  firm, 
and  everything  connected  with  or  carrying  with  it  the  benefit  of 
the  business.  When  Lord  Eldon  is  speaking  of  a  nursery-garden 
which  the  customers  must  frequent  to  look  at  the  plants,  and 
when  Sir  Thomas  Plumer,  in  another  case,  is  speaking  of  a  retail 
shop  which  a  person  must  enter  in  order  to  buy  the  goods  there 
exposed,  they  are  only,  as  it  appears  to  me,  giving  these  as  illus- 
trations of  what  good-will  is.  But  it  would  be  absurd,  as  it  seems 
to  me,  to  say  that  when  a  large  wholesale  business  is  conducted, 
the  public  are  mindful  whether  it  is  carried  on  at  one  end  of  the 
Strand  or  the  other,  or  in  Fleet  Street  or  in  the  Strand,  or  any 
place  adjoining,  and  that  they  regard  that,  and  do  not  regard  the 
identity  of  the  house  of  business,  namely,  the  firm.  The  word 
"  firm,"  I  believe,  like  many  mercantile  terms,  is  derived  from  an 
Italian  word,  which  means  simply  "  signature, "  and  it  is  as  much 
the  name  of  the  house  of  business,  as  John  Nokes  or  Thomas  Stiles 
is  the  name  of  an  individual.  The  name  of  a  firm  is  a  very  im- 
portant part  of  the  good-will.  A  person  says,  "  I  have  always 
bought 'good  articles  at  such  a  house  of  business;  I  knew  it  by 
that  name,  and  I  send  to  that  house  of  business  for  that  purpose. " 
There  are  cases  every  day  in  this  Court  with  regard  to  the  use  of 
the  name  of  a  particular  firm,  connected  generally,  no  doubt,  with 
the  question  of  trade-marks.  But  the  question  of  trade-marks  is, 
in  fact,  the  same  question.  The  firm  stamps  its  name  on  the 
articles.  It  stamps  the  name  of  the  firm  which  is  carrying  on  its 
business  on  its  articles  as  a  proof  that  they  emanate  from  that 

firm,  and  it  becomes  the  known  firm,  to  which  applica- 
[*  846]  tions  are  made.     And  when  a  person  parts  with  *  the 

good-will  of  a  business,  he  means  to  part  with  all  that 
good  disposition  which  customers  entertain  towards  his  particular 
shop  or  house  of  business,  and  which  may  induce  them  to  continue 
their  custom  with  it  It  cannot  be  put  at  anything  short  of  that. 
Surely  the  name  that  is  there  used  is  an  important  part  of  the 
good-wilL  Indeed,  we  know  at  this  moment  that  there  are  large 
banking  firms  and  brewing  firms  and  others  in  this  metropolis 
which  have  not  a  single  member  in  them  of  the  individual  name 


I      ^ 
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which  is  exposed  in  the  firm.  That  being  so,  it  appears  to  me 
that,  when  the  defendant  parted  with  the  good-will  to  the  plain- 
tiffs, he  handed  over  to  them  all  the  benefit  that  might  be  derived 
from  holding  themselves  out  as  the  persons  interested  in  that  busi- 
ness which  had  been  identified  as  being  carried  on  by  the  particu- 
lar firm. 

It  does  not  follow,  I  admit,  from  that  (and  this  is  a  point  which 
the  Solicitor-General  much  insisted  upon)  that  there  is  a  right  to 
use  the  name  of  that  firm  simpliciter,  especially  as  it  contained  an 
individual  and  only  name  —  the  name  of  the  defendant.  It  may 
be  that  the  good-will  of  a  business  is  parted  with,  together  with 
the  right  of  representing  the  vendor  to  the  world  as  carrying  on 
that  very  business.  But  it  may  also  be  that  the  licence  of  using 
the  single  name  of  the  vendor  used  in  the  firm  is  not  sold.  Incon- 
venience might  naturally  result  to  Mr.  John  Douglas  from  having 
his  name  so  exposed;  and  therefore  it  was  very  reasonable,  and 
not  in  the  least  inconsistent  with  their  case,  that  the  plaintiffs 
should  apply  to  him  for  leave  to  call  themselves  **  John  Douglas 
&  Co. "  simpliciter.  That,  it  is  said,  he  declined.  But  he  was 
aware  of  their  calling  themselves  "  Successors  to  John  Douglas  & 
Company, "  or  "  Late  John  Douglas  &  Company  "  ;  that  is  to  say, 
that  they  identified  their  house  of  business  as  the  house  of  busi- 
ness formerly  carried  on  by  John  Douglas  &  Co.  That,  I  appre- 
hend, they  were  entitled  to  under  the  sale  of  the  good-will ;  and 
after  the  sale  of  the  good-will  no  one  else  had  a  right  to  do  so. 
Certainly,  the  defendant  had  not  the  right  The  name  had  be- 
come a  known  name,  and  the  defendant  himself,  having  assigned 
over  the  good-will,  was  not  entitled  to  represent  himself  to  the 
world  as  carrying  on  that  business  which  had  been  carried  on  by 
John  Douglas  &  Co.  He  had  parted  with  all  right  to  represent 
himself  as  carrying  on  that  business  when  he  sold  the  good-will. 
If  it  were  otherwise,  he  would  be  attracting  to  himself  the  cus- 
tom, not  merely  by  his  own  ability,  not  by  the  simple  fact  of 
calling  himself  John  Douglas  alone,  but  by  representing  himself 
as  carrying  on  that  same  business  which  he  had  disposed  of,  by 
which  he  would  be  obtaining  the  custom  of  that  business,  which 
emphatically  must  be  meant  by  the  term  "  good-will, "  namely, 
that  custom  which  is  drawn  by  the  business  in  the  belief  that  it  is 
the  long-continued  business.  One  sees  constantly  advertised  in 
the  shops  **  Old-established  business  '  and  the  like,  and  there  is  a 
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considerable  degree  of  attraction  apparently  from  the  constant  re- 
petition of  these  words.  "  Late  John  Douglas  &  Co. "  imports 
this :  —  "  We  are  the  people  who  carry  on  the  business  fonnerly 
the  business  of  John  Douglas  &  Co. "  The  Solicitor-General  has 
argued  that  he  had  a  right  to  put  the  case  higher,  and  to  call  upon 
the  Court  to  restrain  the  plaintiflFs  from  making  any  use  of  the 
name  "  John  Douglas  &  Ca , "  because  he  says  the  evidence  estab- 
lishes that  the  defendant  told  the  plaintiffs  that  he  intended  to 
carry  on  the  business  of  a  stuff-merchant  (of  which  I  give  him  the 
benefit),  and  that  he  might  carry  it  on  under  the  firm  of  John 
Douglas  &  Co.  But  it  seems  to  me  that  there  is  a  complete 
denial  of  that  portion  of  the  defendant's  casa  Looking  at  the 
likelihood  of  the  case,  I  would  ask  any  one  to  consider,  if  it  had 
been  put  before  these  gentlemen,  at  the  time  of  signing  their 
agreement,  that  the  defendant  would  move  his  business  in  the 
way  he  has  moved  it,  using  the  identical  name  which  the  old  firm 
bore,  whether  they  would  not  have  hesitated  in  paying  down  a 
sum  of  money  as  a  price  for  the  good-will  or  the  connection  of 
the  old  firm,  which  had  been  trading  under  the  name  of  John 
Douglas  &  Co. 

I  must  next  look  to  what  the  conduct  of  the  defendant  is.  I 
must  say  I  regret  extremely  to  see  conduct  of  this  description  on 
the  part  of  a  gentleman  of  activity  and  energy  in  business,  and 
anything  in  the  shape  of  justification  for  such  conduct  I  have  not 
heard.  He  sells  in  July  the  good-will  of  this  business. 
[*  847]  He  is  at  that  *  time  in  a  state  of  health  which  his  partners 
believed,  and  he  thought,  rendered  it  unlikely  that  he 
could  continue  in  business  on  so  extensive  a  scale  as  he  had 
formerly  done.  I  find  him,  according  to  his  own  statement  (and 
really  one  is  at  liberty,  in  a  case  where  the  transactions  have  been 
carried  on  as  they  have  been  by  this  gentleman,  to  think  that  his 
own  statements  go  to  the  very  verge  of  what  is  favourable  to  his 
case),  as  early  as  May,  1858,  in  communication  with  the  princi- 
pal officer  of  the  late  firm,  and  through  that  officer  endeavouring 
to  influence  the  other  two  managing  men,  in  order  to  carry  off 
the  whole  managing  force  of  the  business,  the  good-will  of  which 
he  had  sold  to  the  plaintiffs,  and  to  set  up  another  business  under 
the  identical  firm  next  door  and  in  his  own  name.  It  is  all  very 
well  to  say  this  was  out  of  affection  for  Mr.  Liversedge  and  a  feel- 
ing that  he  was  ill-treated.    He  was  in  no  way  ill-treated  by  those 
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gentlemen,  who  paid  him  in  cash  fully  for  everything.  All  this, 
too,  is  done  clandestinely.  There  is  not  the  slightest  trace  of  a 
communication  by  any  one  of  those  men  to  their  employers  of 
what  was  going  on  behind  the  backs  of  those  employers  whose 
interests  they  were  about  to  betray.  I  do  not  want  to  make  strong 
observations  upon  those  gentlemen,  because  they  are  not  parties, 
—  they  are  only  witnesses,  and  are  not  here.  If  I  did  so,  my 
observations  would  redound  much  more  to  Mr.  Douglas's  discredit 
than  theirs.  I  find  Mr.  Douglas,  who  has  sold  the  good-will  of 
the  business,  within  a  very  few  months  after  he  has  sold  it  and 
has  been  paid  for  it,  endeavouring  to  withdraw  the  three  manag- 
ing men  of  that  business  in  order  that  he  may  have  them  in  his 
employment,  and  set  up  the  same  business,  under  the  same  name 
or  firm,  and  next  door  to  those  to  whom  he  had  parted  with  his 
interest  in  the  business  for  a  pecuniary  consideration.  That,  I 
think,  is  an  ingredient  of  fraud  in  the  case  which  cannot  possibly 
be  lost  sight  of,  inasmuch  as  what  I  have  to  try  is,  whether  he  is 
setting  up  the  identical  business  that  he  sold. 

Now,  Cruttwdl  v.  Lye,  which  is  one  of  the  authorities  I  have 
been  referred  to,  distinctly  admits  this,  that,  although  a  man  may 
set  up  a  similar  business,  he  is  not  entitled,  when  he  has  sold  the 
good-will  of  a  business,  to  represent  that  he  is  continuing  the  same 
identical  business ;  that  he  is  not  to  say,  in  fact,  '^  I  am  the  owner 
of  that  which  I  have  sold. "  Now,  what  does  this  defendant  here 
do  ?  Having  obtained  at  last  the  withdrawal  from  those  to  whom 
he  had  sold  the  business,  of  their  three  principal  managing  men, 
he  sets  up  his  shop  next  door,  and  he  first  does  this:  —  (I  agree 
with  his  counsel  that  it  was  guardedly  done ;  he  has  endeavoured 
to  keep  himself  clear  of  actually  representing  that  the  business  he 
is  about  to  carry  on  is  the  same  business  as  that  which  he  has 
sold).  — He  issues  two  letters;  first,  a  letter  from  Manchester, 
saying,  **  Finding  that  I  have  not  convenience  for  conducting  the 
stuff-trade  in  Manchester,  I  beg  to  inform  you  that  this  depart- 
ment will  be  transferred  to  Bradford  in  February  next,  when  the 
business  will  be  conducted  under  the  firm  of  John  Douglas  &  Ca 
upon  my  premises  in  Hall  Ings ; "  then,  in  the  next  letter,  "  Man- 
chester "  is  dropped  altogether.  He  takes  great  care  not  to  repre- 
sent that  he  is  now  going  to  set  up  the  business  in  Bradford  that 
was  formerly  conducted  in  Manchester.  The  previous  letter  pre- 
pared the  Manchester  world,  as  well  as  the  Bradford  world,  for 
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the  statement  that  the  business  was  going  to  be  transferred ;  but 
the  next  letter  drops  "  Manchester  "  altogether,  and  runs  thus :  — 

"Bradford,  February  3rd,  1859. 

"  Gentlemen,  — I  beg  to  inform  you  that  the  premises  belong- 
ing to  me  in  Hall  Ings  will  be  opened  for  business  about  the  15th 
inst,  by  Messrs.  Liversedge,  Parker  &  Shepherd,  in  connection 
with  myself,  as  stufif-merchants,  to  be  carried  on  under  the  firm  of 
John  Douglas  &  Co.  These  gentlemen  were  a  long  time  in  my 
employment,  the  two  former  upwards  of  fifteen  years,  during 
which  they  had  every  opportunity  for  acquiring  a  thorough  knowl- 
edge of  the  manufactures  of  this  district,  and  their  application  to 
business  is  so  well  known,  it  is  unnecessary  for  me  to  say  more 
than  that  I  have  every  confidence  that  all  orders  with  which  you 
may  be  pleased  to  favour  the  firm  will  be  properly  executed." 

Now,  who  were  these  three  men?  Why,  the  three  men 
[♦  848]  whom  *  the  public  had  always  seen  in  the  old  house.     He 

tells  the  persons  he  addresses,  there  are  the  three  men 
who  have  been  for  fifteen  years  with  me,  whom  you  have  known 
so  long  engaged  in  the  old  business,  who  have  managed  John 
Douglas  &  Co.  's  business  so  well ;  they  have  had  every  opportu- 
nity of  acquiring  a  knowledge  of  the  business,  and  their  applica- 
tion to  business  is  so  well  known  that  it  is  unnecessary  foT  me  to 
say  anything  more;  there  being  not  a  single  indication  in  that 
letter  of  the  firm  of  John  Douglas  &  Co.  being  diflferent  from  the 
old  firm,  or  anything  about  those  gentlemen  having  done  that  act 
which  I  think  would  not  impress  the  public  very  favourably  in 
their  behalf,  namely,  having  left  the  employer  to  whom  their 
present  employer  had  sold  the  business,  in  order  that  they  might 
come  to  assist  him  in  setting  up  an  opposition  business.  It  ap- 
pears to  me  that  the  defendant  has  not  contracted  against  setting 
up  in  opposition  to  the  business  he  has  sold,  but  he  must  set  it  up 
fairly  and  distinctly  as  a  separate  business,  not  as  the  business  he 
sold,  not  as  the  old-established  business  that  must  be  known  to 
all  the  world,  but  as  a  new  business  which  he  has  commenced 
with  the  assistance  of  these  gentlemen.  It  seems  to  me  that  this 
last  letter,  though  attempted  to  be  guarded,  is  so  framed  as  pur- 
posely to  convey,  and  I  think  it  was  intended  to  convey,  the  im- 
pression that  it  was  the  old  firm  going  on  with  the  old  business, 
and  he  was  conducting  it  with  a  new  set  of  partners.     That,  it 
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seems  to  me  clearly,  he  is  not  at  liberty  to  do  after  having  parted 
with  the  good-will,  and  I  think  he  ought  to  be  restrained  from  so 
doing. 

There  is  another  circumstance  in  the  case,  a  letter,  of  which  the 
defendant  says  he  knew  nothing,  but  which  appears  to  me  to  lead 
to  one  only  necessary  result  —  so  necessary,  indeed,  that  one  must 
impute  to  the  defendant  the  intention  of  causing  the  result.  It 
appears  to  me,  that  when  a  result  is  inevitable,  and  underhand 
steps  have  been  taken  to  bring  about  that  inevitable  result,  I  must 
take  it  that  the  man  whose  acts  have  produced  that  result  intended 
it  as  a  necessary  consequence.  It  is  a  letter  from  one  of  the 
persons  he  has  so  carried  ofiF.  "  Having  ceased  to  represent  the 
firm  of  Messrs.  Churton,  Bankart  &  Hirst,  of  this  town,  and  hav- 
ing joined  Messrs.  John  Douglas  &  Co.,  I  beg  to  thank  you  for  all 
past  favours,  and  trust  I  shall  be  in  the  position  to  merit  that  con- 
fidence which  I  have  enjoyed  so  long. "  Past  favours  were  only 
favours  to  the  old  house,  nothing  else.  The  defendant  says,  he 
knew  nothing  of  this,  but  what  must  be  the  consequence  —  what 
his  intention  in  taking  the  three  managing  men  of  the  old  business, 
but  that  they  should  represent  to  all  the  world,  "  we  are  the  persons 
who  have  had  your  past  favours :  we  are  the  persons  who  have  had 
that  old  business,  and  we  are  the  persons  who  have  established  the 
old  connection  "  ?  It  was  intended,  as  it  appears  to  me,  that  it 
should  be  so  done.  I  think  the  whole  thing  excessively  discredit- 
able, though  it  is  happily  a  case  which  the  Court  can  reach. 

Then,  it  was  said,  if  the  Court  cannot  restrain  a  man  from  set- 
ting up  business  again  in  competition  with  the  old  business  under 
a  contract  for  the  sale  of  the  good-will,  how  can  it  stop  him  from 
using  his  own  name?  My  answer  first  of  all  is  this.  The  de- 
fendant is  not  using  his  name  —  John  Douglas  —  alone,  but  that 
of  John  Douglas  &  Company.  He  has  joined  others  with  himself. 
That  is  the  case  of  Rodgers  v.  Nowell,  3  De  G.  M.  &  G.  614,  22  L. 
J.  Ch.  404,  and  also  of  Johan  Maria  Farina  (Farina  v.  Silver- 
lock,  1  K  &  J.  509,  24  L.  J.  Ch.  632,  26  L.  J.  Ch.  11),  where 
people  went  about  and  caught  a  person  having  a  similar  name  to 
represent  the  firm,  so  that  they  might  introduce  the  name  of  J.  M. 
Farina  as  the  chief  name  of  the  firm.  So  here  it  appears  to  me 
plain  that  had  Liversedge,  Parker  and  Shepherd  themselves  left 
the  new  firm  which  had  bought  the  business  of  John  Douglas  & 
Co. ,  they  might  be  restrained  from  setting  up  the  business  of  John 
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Douglas  &  Co.  ;  and  it  would  be  no  answer  to  say.  We  have 
brought  in  a  Mr.  John  Douglas.  Does  it  make  any  di£ference  that 
they  have  introduced  the  real  John  Douglas,  who  had  so  parted 
with  the  good-will,  which  it  appears  to  me  must  clearly  include 
the  firm  or  style  of  the  concern  ?  How  the  Court  would 
[*  849]  deal  with  the  case  if  *  the  business  had  acquired  its  repu- 
tation under  the  single  name  of  John  Douglas,  it  is  not 
necessary  for  me  to  inquire.  I  apprehend  I  should  not  find  it 
necessary  in  such  a  case  to  rely  on  that  fact  alone,  as  I  do  not 
here  rely  on  the  fact  alone  of  the  use  of  the  name  of  John  Douglas 
&  Co.  being  the  only  ingredient  in  the  casa  But  if  it  had  been 
John  Douglas  alone,  and  if  I  had  found  there,  as  I  find  in  this 
case,  that  he  had  taken  away  the  three  managing  men  in  the 
former  business,  and  was  going,  as  here,  to  set  up  the  old  firm 
with  those  three  managing  men,  and  was  sending  out  circulars  to 
the  world,  telling  the  world  that  they  were  so  well  known  that  it 
was  not  necessary  to  say  anything  about  them,  I  should  have  held 
then,  as  I  hold  now,  that  he  was  not  at  liberty  to  trade  under  such 
a  misrepresentation.  I  consider  the  name  of  John  Douglas  &  Co. 
to  be  an  important  ingredient,  but  only  an  ingredient  with  many 
others;  and,  therefore,  looking  to  all  the  facts  of  the  case,  as 
establishing  plainly  an  intention  or  endeavour  to  represent  to  the 
world  that  he  is  continuing  the  old-established  business  which  he 
had  sold,  he  ought  to  be  enjoined  in  the  terms  I  have  mentioned. 

Mr.  Pemberton.  —  Your  Honour  will  see  that  this  is  a  case  in 
which  there  may  be  some  doubt ;  here  the  business  is  to  be  car- 
ried on  in  future,  and  therefore  I  do  not  know  whether  you  will 
say  how  it  is  to  be  done. 

The  Vice-Chancellor.  —  One  can  never  do  that  A  priori  All 
that  is  wanted  is,  a  fair  representation  on  his  part,  that  it  is  a 
totally  different  business.  The  order  will  be:  restrain  the  de- 
fendant until  the  hearing  from  resuming  or  carrying  on  the  busi- 
ness of  a  stu£f-merchant  at  or  in  the  immediate  neighbourhood  of 
Bradford,  either  alone  or  in  partnership  with  any  other  person  or 
persons  whatsoever  under  the  style  or  firm  of  John  Douglas  &  Co. , 
or  in  any  other  manner  holding  out  that  he  is  carrying  on  the 
business  of  a  stuff-merchant  in  continuation  of  or  in  succession  to 
the  business  carried  on  by  the  late  firm  of  John  Douglas  &  Co. 
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ENGLISH  NOTES. 
See  notes  to  cases  Kos.  25-27,  p.  663,  supra, 

AMERICAN  NOTES. 

The  rights  of  the  vendors  of  the  good-will  of  a  partnership  are  discussed 
amply  in  the  aathorities  cited  at  the  beginning  of  the  American  Notes  to 
Cases  Nos.  25-27,  supra, 

"  When  the  good-will  of  a  business  is  sold,  it  would  seem  that  the  sellers 
should  be  allowed  to  do  nothing  to  detract  from  the  value  of  the  good-will. 
Unless  the  purchaser  can  prevent  the  members  of  the  selling  firm  from  enter- 
ing into  business  again  in  the  neighborhood,  much  of  the  value  of  the  good- 
will is  lost.  Yet  it  is  held  that  any  member  of  the  selling  firm  may  enter 
upon  the  same  business,  in  the  same  neighborhood."  Parsons  on  Partner- 
ship, 4th  ed.  §  181,  note  4.  See  Porter  v.  Gorman,  65  Georgia,  10;  Hoxie  v. 
Chaney,  143  Massachusetts,  592;  Williams  v.  Farrand,  88  Michigan,  473. 
And  he  may  even  solicit  the  customers  of  the  old  firm.  Cottrell  v.  Babcock 
Printing  Press  Manufacturing  Co,,  54  Connecticut,  122 ;  Williams  v.  Farrand^ 
supra;  Dayton  v.  Wilkes,  17  Howard's  Practice  Rep.  510.  <*This  doctrine 
was  established  at  a  time  when  contracts  in  restraint  of  trade  were  imder 
popular  and  judicial  disfavor."     Burdick  on  Partnership,  358. 

But  the  sellers  of  the  good-will  of  a  partnership,  who  start  a  new  business, 
must  not  do  anything  that  amounts  to  a  representation  that  they  are  the  suc- 
cessors of  the  old  firm,  as  by  advertising  that  they  have  moved  from  the  old 
place  to  the  new,  Hairs  Appeal,  60  Pennsylvania  State,  458 ;  or  by  using  the 
old  firm  name  or  a  similar  one.  Myers  v.  Kalamazoo  Buggy  Co.,  54  Michigan, 
215 ;  Williams  v.  Farrand,  supra. 

*'  In  Massachusetts  there  seemed  a  tendency,  at  one  time,  to  hold  that  a  sale 
of  the  good-will  of  a  business  carried  with  it  an  agreement  not  to  compete  in 
such  a  way  as  to  derogate  from  the  value  of  the  thing  granted.  Thus,  the 
Court  restrained  from  competing  the  seUer  of  the  good-will  of  a  medical  prac- 
tice. Dwight  V.  Hamilton,  113  Massachusetts,  175.  And  of  a  milk-route. 
Munsey  v.  Butterfield,  133  Massachusetts,  492.  It  has  since  been  held,  how- 
ever, that  these  decisions  turned  on  the  exceptional  nature  of  the  business 
sold.     Hoxie  v.  Chaney,  143  Massachusetts,  592,  506;  10  Northeastern,  713. 

*'  If  the  sale  of  a  business  with  its  good-will  includes  an  agreement  by  the 
seller  to  refrain  from  competing,  or  from  carrying  on  business  in  the  neigh- 
borhood, this  agreement  will  be  enforced  by  the  Court.  Bassett  v.  Percival, 
5  Allen,  345 ;  Angier  v.  Webber,  14  Allen,  211 ;  Grow  v.  Seligman,  47  Michigan, 
607 ;  Williams  v.  Farrand,  88  Michigan,  473 ;  60  Northwestern,  446."  Par- 
sons on  Partnership,  4th  ed.  §  181,  note  4. 
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No.  29.— CRAWSHAY  v,  COLLINS. 
(1808.) 

No.  30.  — VYSE  V.  FOSTER. 
(H.  L.  1874.) 

RULE. 

Where,  after  dissolution  of  partnership,  the  remaining 
partners  continue  to  employ  in  the  business  the  capital  of 
the  former  partnership,  they  are,  in  the  absence  of  agree- 
ment  to  the  contrary,  liable  to  account  to  the  executors  or 
assignees  of  the  deceased  or  outgoing  partner  for  his  share 
of  the  profits  during  such  employment.  But,  where  the 
partnership  articles  contain  an  agreement  for  the  purchase, 
upon  dissolution,  by  the  remaining  partners  of  the  share 
of  the  deceased  or  outgoing  partner,  the  liability  in  respect 
of  the  share  so  continuing  to  be  employed  is  that,  not  of 
partners,  but  of  purchasers  under  the  agreement. 

Crawshay  v.  CoUinB. 

15  Vesey,  218-230  (10  R.  R.  61). 

Partnership,  —  Dissolution.  —  Use  of  Capital  by  Continuing  Partner.  — 
Account  of  Profits. 

[218]     A  partnership  being  dissolved  by  the  bankruptcy  of  one  partner,  the 
assignees  are  entitled,  beyond  an  ax^ount  and  distribution  of  the  stock, 
&c.,  to  a  participation  of  subsequent  profits,  made  by  the  other  partners,  carry- 
ing on  the  trade  with  the  capital,  as  constituted  at  the  time  of  the  bankruptcy. 

In  September,  1801,  Collins,  Noble,  and  Boughton  entered  into 
partnership  in  the  business  of  pump  and  engine  manufacturer. 
In  December,  1803,  a  commission  of  bankruptcy  issued  against 
Noble.  In  August,  1804,  this  suit  was  instituted  upon  a  bill, 
filed  by  the  assignees  under  that  commission  against  Collins  and 
Boughton;  stating,  that  a  patent  was  granted  in  1799  to  Noble 
for  a  certain  apparatus  to  be  applied  to  the  working  of  pumps, 
engines,  &c.  ;  that  another  patent  was  granted  in  1800  to  the  de- 
fendant Collins,  for  improvements  in  the  application  of  metals  or 
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metallic  mixtures,  as  a  substitute  for  iron,  in  several  parts  of 
chain  pumps ;  that  the  expenses  of  soliciting  the  said  patents  were 
defrayed  out  of  the  said  partnership  funds  of  Collins  and  Co.  ;  that 
no  articles  were  entered  into  as  to  the  term  or  continuance  of  the 
partnership ;  stating  the  shares  and  terms,  upon  which  they  had 
verbally  agreed ;  that  the  partnership  entered  into  a  contract  with 
the  Navy  Board  to  supply  the  navy  with  pumps,  &c.  ;  determin- 
able on  six  months'  notice;  which  contract  had  not  been  deter- 
mined; and  that,  besides  the  profit,  made  under  that  contract, 
they  carried  on  a  very  extensive  business  as  pump  and  engine 
makers;  but  no  account  had  been  settled. 

The  bill  prayed,  that  the  plaintiffs,  as  assignees  of  Noble,  may 
be  declared  entitled  to  three  eighth  parts  of  the  profits,  which 
have  arisen,  and  which  shall  arise,  from  carrying  on  the  said  co- 
partnership business,  and  which  remained  unaccounted  for  to 
Noble  at  the  time  of  his  bankruptcy;  or  have  accrued 
since ;  and  also  to  three  *  eighth  parts  of  the  said  patents,  [*  219] 
and  to  all  profits  and  emoluments  to  arise  therefrom ;  and 
that  the  said  three  eighth  parts  thereof  may  be  sold  for  the  benefit 
of  the  bankrupt's  estate ;  an  account  of  all  dealings  and  transac- 
tions, &c. 

The  decree,  made  on  the  5th  of  August,  1805,  directed  an  ac- 
count of  all  dealings  and  transactions  in  partnership  between 
Noble  and  the  defendants  down  to  the  7th  of  October,  1803,  the 
time  of  Noble's  bankruptcy;  without  prejudice  to  the  question, 
whether  the  plaintiffs,  as  assignees  of  Noble,  are  entitled  to  a 
share  of  the  profits  of  the  partnership  business,  subsequent  to  the 
7th  of  October,  1803.  The  Master's  report  stated,  that  the  de- 
fendants and  the  bankrupt  carried  on  the  business  of  pump  and 
engine  makers,  in  partnership  from  September,  1801,  previous  to 
which  time  the  said  business  had  been  carried  on  by  Noble  and 
Collins  in  partnership  with  other  persons ;  that  the  business  was 
carried  on  in  leasehold  premises ;  and  it  was  argued  at  the  com- 
mencement of  the  partnership,  that  the  capital  of  their  trade,  con- 
sisting of  the  said  leasehold  premises,  the  tools  and  utensils  of  the 
trade,  and  the  money,  then  advanced  by  the  partners  severally, 
should  be  estimated  at  £5333  6.s.  8d.  ;  of  which  three  eighth  parts, 
being  £2000  were  to  be  considered  as  the  share  of  Collins ;  three 
other  eighth  parts  as  the  share  of  Noble ;  and  the  remaining  two 
eighth  parts  as  the  share  of  Boughton.     The  capital  was  after- 
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wards  reduced  by  agreement ;  and  the  clear  profits  of  the  trade  to 
the  7th  of  October,  1803,  were  estimated  at  £3053  2«.  0^. ;  of 
which  Noble's  share  amounted  to  £1144  18&  S^cL  The  stock  in 
trade  and  capital  of  the  partnership  on  the  7th  of  October,  1803, 
consisted  of  the  leasehold  premises,  where  the  trade  was  carried 
on,  with  the  tools  and  implements  and  goods,  manufac- 
[*  220]  tured  and  unmanufactured ;  the  whole  valued  *  at  £3053 
8$.  Q^d.  ;  whereof  three  eighth  parts,  for  the  share  of 
Noble,  amounted  to  £1145  Os.  6d. 

The  cause  came  on  for  farther  directions. 

Sir  Samuel  Eomilly,  Mr.  Hart,  and  Mr.  Cooke,  for  the  plaintiflfa 

The  plaintiffs  are  entitled  to  an  account  of  the  profits  of  their 
capital,  used  and  hazarded  in  the  trade,  carried  on  by  the  de- 
fendants. The  case  of  Hill  v.  Bumham,  in  Chancery,  25th 
November,  1805,  Begister's  Book,  A.  1805,  folio  425,  is  a  direct 
authority  upon  the  point :  the  plaintiff  married  one  of  the  daugh- 
ters of  the  testator ;  by  whose  death  the  partnership  between  him 
and  the  defendant  was  dissolved;  the  defendant,  who  was  the 
executor,  having  continued  to  carry  on  the  trade  with  the  same 
capital,  your  Lordship  declared,  that,  the  testator's  trade  having 
been  carried  on  after  his  death  with  his  capital,  the  plaintiffs  were, 
with  his  other  children,  entitled  to  the  profits  in  proportion  to  the 
shares  they  were  respectively  entitled  to  in  his  personal  estate. 
Bankruptcy  certainly  puts  an  end  to  a  partnership ;  but  the  con- 
sequences would  be  most  mischievous,  if  the  solvent  partners  are 
at  liberty  to  carry  on  the  trade  for  their  own  benefit  with  the 
property,  and  at  the  risk,  of  the  bankrupt.  The  principle  has 
been  acted  upon  in  innumerable  casea  In  the  instance  of  an 
executor  or  trustee,  employing  the  trust  money  in  his  trade,  the 
cestui  que  trust  has  an  option  to  have  interest,  or  the  profit  made. 

Mr.  Alexander,  Mr.  Leach,  and  Mr.  Boupell,  for  the  defendants. 

The  proposition,  maintained  by  this  bill,  is  equally  con- 
trary to  principle,  the  interests  and  practice  of  traders, 
[♦  221]  *  and  the  understanding  and  feelings  of  mankind ;  amount- 
ing  to  this:  that,  if  one  partner  becomes  bankrupt,  and 
the  assignees  under  his  commission  are  so  negligent  as  not  to  call 
for  an  account,  and  a  sale,  of  his  interest,  they  may  afterwards 
compel  the  other  partners  to  accoimt  for  all  the  subsequent  profits 
of  the  trade,  carried  on  with  labour,  capital,  and  risk.  Upon 
what  ground  can  these  assignees  be  considered  partners  in  this 
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trade ;  a  manufactory  of  pumps  for  ships  ?  The  patent,  taken  out 
in  Noble's  name,  though  with  the  partnership  funds,  was  never 
used  to  any  extent ;  and  Noble,  who  had  stipulated  to  employ  his 
skill,  withdrew  from  the  business.  The  argument  with  reference 
to  that  therefore  fails.  The  assignees  were  bound  to  call  for  an 
account  immediately.  That  proportion  of  the  capital  could  not 
be  considered  as  capital,  to  be  employed  in  the  trade  of  the  re- 
maining partners.  It  was  not  their  capital,  employed,  in  any 
sense.  This  cannot  be  compared  to  the  case  of  executors,  or  trus- 
tees. The  remaining  partners  were,  not  trustees  for  these  as- 
signees, but  debtors  to  them,  liable  to  account  in  equity.  The 
ground  of  a  claim  of  partnership  must  be  either  the  application  of 
skill,  or  capital  in  its  proper  sense;  not  a  mere  debt,  or  liability. 
These  assignees  cannot  be  represented  as  making  themselves  per- 
sonally liable  for  the  adventure,  as  they  might  do  certainly ;  but 
that  purpose  must  be  signified. 

As  to  the  right  to  a  sale,  they  could  not  insist  upon  a  sale  of 
the  entirety  of  the  leasehold  premises,  but  only  of  the  undivided 
interest  Under  an  execution  against  one  the  sheriff  seizes  the 
whole ;  but  sells  only  the  undivided  interest.  As  tenants  in  com- 
mon, they  would  be  entitled  to  an  account  of  the  produce  of  the 
sale  of  manufactured  goods,  but  not  of  goods  manufactured  at  the 
time  of  the  bankruptcy,  which  put  an  end  to  the  concern, 
depending  upon  personal  character,  skill,  &a  In  *  the  [*  222] 
case  of  HUl  v.  Burnham,  the  executor  carried  on  the  trade 
with  the  stock  of  the  partnership,  as  executor,  meaning  to  do  so, 
and  pledging  it  in  his  partnership  trade.  That  he  could  not  do. 
The  executor  and  trustee  are  answerable  for  carrying  on  the  trade, 
as  a  breach  of  duty ;  but  these  partners  have  violated  no  duty.  In 
every  instance  of  a  separate  bankruptcy  the  right  of  the  assignees 
is  only  an  account;  and  to  have  a  value  set  upon  the  specific 
chattels  at  the  time  of  the  bankruptcy.  The  claim,  beyond  that, 
to  a  share  of  the  subsequent  profits,  is  made  by  persons  who  could 
pay  no  personal  attention  to  the  trade ;  and  could  not  be  liable  to 
any  loss.  It  never  was  held,  that  upon  the  bankruptcy  of  one 
partner  there  must  necessarily  be  a  sale  of  the  whole.  The  con- 
sequences would  be  extremely  hard  upon  the  solvent  partner,  who 
would  thus  be  removed  from  his  means  of  livelihood,  by  no  fault 
of  his,  and  for  the  sake  of  the  person  whose  misconduct  has  pro- 
duced the  embarrassment     The  legal  effect  of  the  bankruptcy  of 
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one  partner  is  a  dissolution:  the  partnership  ceases;  there  is  an 
end  of  all  the  joint  concern ;  and,  as  a  consequence,  the  assignees 
are  entitled  to  all  the  bankrupt's  interest  in  the  property  at  the 
time  of  the  bankruptcy.  This  is  an  attempt  to  continue  the  part- 
nership, notwithstanding  that  legal  termination,  for  the  benefit  of 
the  assignees,  without  any  new  contract,  entitling  them  to  share 
in  the  subsequent  profits,  and  though  they  incur  no  hazard.  There 
would  be  no  mutuality;  the  remaining  partners  being  liable  to 
future  losses  in  their  capital,  their  own  property,  and  their  per- 
sons. This  is,  not  a  trade,  consisting  merely  of  capital,  but  a 
manufactory,  under  a  patent ;  the  premises  and  the  stock  in  them- 
selves unproductive,  and  rendered  productive  only  by  the  applica- 
tion of  the  skill,  personal  labour,  and  management  of  the 
[*  223]  remaining  partners.  *  The  inequality  therefore  is  enor- 
mous ;  the  assignees  having  incurred  no  risk  beyond  the 
mere  original  value  of  the  timber;  the  value  of  which,  when 
worked  up,  may  be  increased  tenfold.  The  bankruptcy  of  one 
partner  scarcely  ever  puts  an  end  to  a  trade,  if  profitable.  The 
consequences  therefore  of  establishing  such  a  principle  will  be 
very  extensive. 

Sir  Samuel  Romilly,  in  reply :  — 

The  principle,  upon  which  this  relief  is  sought,  has  been  acted 
upon  in  many  cases :  not  cases  of  executors,  as  Hill  v.  Burnham 
was :  the  question  of  law  being  considered  as  clearly  decided.  In 
the  late  case  of  Brown  v.  Vidler,  Register's  Book,  A.  1797,  folio 
837,  A.  1803,  folio  1049,  A.  1804,  folio  129,  a  partnership  for  a 
term  of  years  in  the  manufacture  of  the  mail  coaches,  to  continue 
by  the  contract  for  the  benefit  of  executors,  the  plaintiff,  claiming 
under  a  deceased  partner,  having  been  prevailed  upon  by  the  de- 
fendant to  give  up  her  share  for  an  inadequate  consideration,  filed 
the  bill  to  set  aside  that  transaction.  Before  the  cause  was  heard, 
the  term  expired ;  and,  the  transaction  being  set  aside  by  a  decree 
at  the  Rolls,  your  Lordship  was  afterwards  of  opinion,  that  the 
plaintiff  was  entitled  to  a  share  of  all  the  profits,  made  after  the 
expiration  of  the  term ;  including  the  benefit  of  the  contract  with 
government,  made  by  the  defendant  alone. 

In  another  late  case,  Coxwell  v.  Bromet,  Register's  Book,  A. 
1801,  folio  181,  upon  a  bill  for  an  account  and  injunction,  upon 
disputes  between  three  persons,  engaged,  as  chemists,  in  partner- 
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ship  for  an  indefinite  term,  the  defendant  insisted  upon  an  agree- 
ment for  a  dissolution  of  the  partnership  as  to  Buckley,  one  of  the 
partners ;  he  died,  and  the  bill  of  revivor  was  filed  by  his  repre- 
sentative ;  your  Lordship  held,  that  there  was  no  dissolution ;  it 
was  then  contended,  that  at  least  there  should  be  no  ac- 
count beyond  the  death  of  Buckley ;  *  that  operating  as  a  [*  224] 
dissolution,  your  Lordship  did  not  determine  that  point, 
but  intimated  a  strong  opinion,  that  the  account,  subsequent  to 
the  death,  was  due. 

This  is  not  modem  doctrine.  In  the  case  of  Brown  v.  Litton, 
1  P.  Wms.  140,  Lord  Harcourt  expressly  declares  his  opinion  (1 
P.  Wms.  141),  that  if  one  of  two  joint  traders  dies,  and  the  sur- 
vivor carries  on  the  trade  after  the  death  of  the  partner,  the  sur- 
vivor shall  answer  for  the  gain  made  by  this  trade,  to  the  same 
eflfect  as  your  Lordship's  decision  in  Hill  v.  Burnham,  in  Chan- 
cery, 25th  of  November,  1805,  without  the  circumstance,  which 
can  make  no  difference,  that  the  surviving  partner  was  the  execu- 
tor. In  that  case  the  executor  is  under  peculiar  hardship.  He 
cannot  settle  with  himself ;  and  therefore  cannot,  as  another  part- 
ner may,  having  settled  it,  buy  the  property  himself.  There  is 
another  modern  case,  Hammond  v.  Doriglas,  5  Ves.  539,  an  express 
determination  of  this  point,  not  in  the  case  of  an  executor,  but 
against  a  surviving  partner,  claiming  profits,  made  after  the  death 
of  the  other.  The  other  point  determined  in  that  case,  that  the 
good-will  survived,  is  certainly  very  doubtful.  It  is  difficult  to 
see,  how  the  good-will,  consisting  in  the  habit  of  the  trade  being 
carried  on  in  the  same  place,  can  be  distinguished ;  and  separated 
from  the  lease  of  the  house. 

In  these  cases  the  Court  has  never  proceeded  upon  the  ground, 
that  this  is  misconduct;  but  considers  the  profits  as  an  accession 
to  the  capital,  arising  out  of  it,  belonging  to  the  proprietor  as 
much  as  an  increase  of  slaves  in  the  West  Indies,  or  of  any  stock 
in  this  country.  If  one  part-owner  of  a  ship  without  consent,  or 
with  the  express  dissent  of  the  other,  charter  her,  though  there  is 
a  proceeding  in  the  Admiralty  Court,  by  which  he  may 
*  in  that  case  have  liberty  to  do  it  alone,  yet,  if  he  has  [*  225] 
not  taken  that  course,  the  other  is  entitled  to  a  share  of 
the  profits ;  Strelly  v.  Winaon,  1  Vem.  297,  and  the  cases  referred 
to  by  Mr.  Eaithby.  In  SJdpp  v.  Harwood  {West  v.  Skip,  p.  618, 
ante),  Lord  Hardwicke  held,  upon  the  claim  of  lien  by  Skipp, 
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that  no  distinction  was  to  be  taken  between  the  stock,  actually 
existing  at  the  dissolution  of  the  partnership,  and  that,  which 
was  afterwards  acquired  by  the  continuation  of  the  business :  the 
lien  attaching  equally  upon  stock  which  came  in  the  course  of 
trade  in  the  place  of  that  which  existed  at  the  time  of  the  bank- 
ruptcy. There  is  no  ground  for  the  objection,  that  the  account 
should  have  been  called  for  sooner.  The  bankruptcy  occurred  in 
1803,  and  the  bill  was  filed  in  1804.  The  assignees,  after  filing 
the  bill,  would  have  been  liable  personally  for  losses;  and  they 
could  take  no  other  step,  in  order  to  entitle  themselves  to  a  share 
of  the  profits.  The  habit  of  the  Court  has  been  to  make  an  allow- 
ance to  the  solvent  partners  for  their  skill  and  exertions ;  and  upon 
that  point  the  defendsmts  may  have  a  reference. 

Lord  Eldon,  L.  C.  :  — 

I  cannot  adopt  the  principle,  upon  which  this  case  has  been  put 
for  the  defendants,  depending  upon  what  is  conceived  to  be  the 
understanding,  feelings,  and  interests  of  traders  and  of  mankind 
upon  this  subject  I  must  act  upon  the  law,  as  it  is  understood 
in  this  Court,  however  inconsistent  it  may  be  with  those  interests 
and  feelings.  If  my  opinion  was,  that  in  no  possible  circum- 
stances any  account  of  the  profits  is  to  be  given,  that  would  dis- 
pose of  the  case  against  the  plaintiffs ;  but,  if  there  is  a  possible 
case,  in  which  they  may  have  a  claim  to  profits,  though 
[*  226]  there  may  be  many  other  cases,  in  which  they  *  cannot 
claim,  yet  upon  this  record  I  have  no  intimation  whatso- 
ever, how  the  profits,  if  any,  have  been  made,  by  what  applica- 
tion of  the  funds,  stated  in  the  report,  either  alone,  or  combined 
with  other  funds,  any  and  what  profits  have  been  made,  no  in- 
formation is  given.  The  profit  may  have  been  made  by  one  simple 
sale  and  conversion  of  the  capital,  existing  at  the  time  of  the 
bankruptcy.  Nothing  is  stated  of  debts  due  to  the  trade,  or  ad- 
vances by  these  parties,  whether  from  their  private  funds,  or  from 
the  conversion  of  the  stock. 

Partnerships  are  regulated  either  by  the  express  contract,  or  by 
the  contract  implied  by  law  from  the  relation  of  the  parties.  The 
duties  and  obligations,  arising  from  that  relation,  are  regulated,  as 
far  as  they  are  touched,  by  the  express  contract;  if  it  does  not 
reach  all  those  duties  and  obligations,  they  are  implied,  and  en- 
forced by  the  law.     In  the  instance  of  a  partnership,  without 
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articles,  the  respective  proportions  of  capital  contributed  by  the 
partners,  and  the  trade  being  carried  on  either  for  a  certain  period, 
or  the  connection  dissolvible  at  pleasure,  the  time  being  expired, 
or,  in  the  other  case,  notice  to  determine  being  given,  it  cannot  be 
contended  that,  if  the  remaining  partners  choose  to  carry  on  the 
trade,  they  can  consider  the  whole  property  as  their  own,  to  be 
taken  at  such  valuation  as  they  think  proper  to  put  upon  it 
That  is  not  the  law.  The  obligation  implied  among  partners  is, 
that  they  are  to  use  the  joint  property  for  the  benefit  of  all  whose 
property  it  is. 

Many  complicated  cases  may  arisa  There  may  be  a  partner- 
ship where,  whether  the  parties  have  agreed  for  the  determina- 
tion of  it  at  a  particular  period  or  not,  engagements 
*  must,  from  the  nature  of  it,  be  contracted,  which  cannot  [*  227] 
be  fulfilled  during  the  existence  of  the  partnership;  and 
the  consequence  is,  that  for  the  purpose  of  making  good  those 
engagements  with  third  persons  it  must  continue ;  and  then,  in- 
stead of  being,  as  it  was  a  general  partnership,  it  is  a  general  part- 
nership, determined,  except  as  it  still  subsists  for  the  purpose  only 
of  winding  up  the  concerns.  Another  mode  of  determination  is, 
not  by  effluxion  of  time,  but  by  the  death  of  one  partner,  in  which 
case  the  law  says,  that  the  property  survives  to  the  others.  It 
survives  as  to  the  legal  title  in  many  cases;  but  not  as  to  the 
beneficial  interest.  The  question  then  is,  whether  the  surviving 
partners,  instead  of  settling  the  account,  and  agreeing  with  the 
executor  as  to  the  terms  upon  which  his  beneficial  interest  in  the 
stock  is  still  to  be  continued,  subject  still  to  the  possible  loss, 
can  take  the  whole  property,  do  what  they  please,  and  compel  the 
executor  to  take  the  calculated  value.  That  cannot  be  without  a 
contract  for  It  with  the  testator.  The  executor  has  a  right  to  have 
the  value  ascertained  in  the  way  in  which  it  can  be  best  ascer- 
tained, by  sale.* 

If  the  implied  obligation  is,  that  partners  are  to  use  the  prop- 
erty for  the  benefit  of  those  whose  property  it  is,  where  is  the 

1  At  the  snbseqaent  hearing  in  1S26  maj  be  stated  to  be  right,  I  am  ready  to 
(2  Kuss.  325,  333,  26  K.  R.  83,  90),  Ix)rd  admit  that  there  may  be  circamstances, 
Eldon  said  that  this  last  proposition  was,  both  in  the  course  of  dealing  between  part- 
perhaps,  stated  too  generally.  He  con-  ners,  and  after  one  of  the  partoeiB  is  dead, 
tinned  —  '*  Upon  turning  over  this  matter  or  has  ceased  to  be  a  partner,  which  may 
more  carefully  in  my  mind,  though  I  think  constitute  a  case  in  which  that  rale  may 
the  proposition,  as  a  general  proposition,  not  be  capable  of  being  applied.**  —  n.  C. 
VOL.  XIX. —  41 
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hardship  ?  I  concur  therefore  with  the  judgment  of  Lord  Eosslyn 
upon  that  point  in  the  case  of  Hammond  v.  DouglaSy  5  Ves.  539 ; 
though  I  agree  with  the  doubt  expressed  by  Sir  Samuel  Eomilly 
upon  the  other  point  there  determined,  that  the  good-will  sur- 
vives (5  Ves.  540  n. ).  If  the  surviving  partners  think  proper  to 
make  that  which  is  in  equity  the  joint  property  of  the  deceased 
and  them,  the  foundation  and  plant  of  increased  profit,  if  they  do 

not  think  proper  to  settle  with  the  executor,  and  put  an 
[*  228]  *  end  to  the  concern,  they  must  be  understood  to  proceed 

upon  the  principle,  which  regulated  the  property  before 
the  death  of  their  partner ;  and  I  cannot  see,  if  there  had  been  no 
specialty  in  the  case  of  Brown  v.  Vidler,  why  that  decision,  if  it 
proceeded  upon  those  principles,  would  not  have  been  just  The 
deed,  by  which  the  plaintifiF  had  assigned  her  share  to  the  defend- 
ant, being  set  aside,  from  that  moment  she  became  a  partner.  If 
that  partnership  determined  by  effluxion  of  time,  and  without  a 
new  agreement  the  trade  was  carried  on  with  the  property  that 
was  embarked  in  it,  they  are  supposed  to  go  on  upon  the  old  foot- 
ing; and,  whether  the  patent,  or  the  contracts  with  government, 
had,  or  had  not  expired,  if  from  that  property,  in  the  view  of  this 
Court  the  property  of  both,  a  profit  was  derived  after  the  expira- 
tion of  those  periods,  the  equity  may  be  fairly  said  to  reach  that 
case. 

As  to  the  case  now  before  the  Court,  of  the  bankruptcy  of  one 
partner,  Ux  parte  Buffin,  6  Ves.  126  (p.  626,  ante),  supposing  it 
the  simple  case  of  profit  made  by  the  mere  sale  of  the  property, 
there  must  be  an  account  It  is  said,  a  duty  was  imposed  upon 
the  assignees  to  call  for  the  account  That  is  true.  It  is  farther 
urged,  that  they  could  not  be  traders  in  new  adventures.  That 
also  is  in  a  sense  true;  but  the  proposition  would  be  rash,  that 
there  can  be  no  case,  in  which  they  could  trade  with  consent  of 
the  creditors,  or  of  the  creditors  and  the  bankrupt  together.  If 
they  had  the  consent  of  all  persons  interested,  I  do  not  know,  that 
other  persons,  with  whom  they  might  deal,  could  make  the  objec- 
tion. The  duty  is  not  as  between  them  and  the  other  persons, 
who  are  not  properly  to  be  termed  remaining  or  surviving  part- 
ners ;  the  destruction  of  one  being,  unless  it  is  otherwise  provided, 
a  dissolution  of  the  whole  partnership ;  as  if  by  effluxion  of  time, 

or  by  death ;  except  as  it  may  be  reasoned  upon  the  effect 
[*  229]  in  bankrupcty  of  the  substitution  of  assignees.      *  It  is 
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however  no  more  the  duty  of  the  assignees  to  settle  with  the  others, 
than  it  is  their  duty  to  settle  with  the  assignees. 

Is  it  possible  then  to  say,  that  upon  any  rule  of  law  the  other 
partners  can  take,  as  sole  owners,  all  the  houses,  buildings,  and 
stock  in  trade  ?  The  consequence  of  the  destruction  and  dissolu- 
tion of  the  partnership  is,  that  they  became  tenants  in  common  in 
each  and  every  article,  embarked  in  it,  under  an  obligation  to  deal 
with  the  whole  of  the  stock,  and  every  article,  as  the  equitable 
title  of  the  bankrupt  and  themselves  requires;  and  according  to 
the  case  of  Fox  v.  HaTihiirify  Cowp.  445  (see  1  Ves.  Jr.  236, 
239  w.),  the  right  is,  not  to  an  individual  proportion  of  a  speciiSc 
article,  but  to  an  account ;  the  property  to  be  made  the  most  of 
and  divided.  The  question  then  is,  whether  the  other  partners 
have  a  right  to  carry  on  the  trade,  become  theirs  exclusively,  with 
the  property  belonging  to  the  former  partner,  considering  the  profit 
as  exclusively  their  own;  and  in  that  concern  unquestionably 
hazarding  the  loss  of  that  property,  if  not  implicating  personal 
responsibility,  indisputably  in  the  course  of  that  trade  exposing 
that  property  to  hazard.  It  is  contended  by  the  defendants,  that, 
if  they  dealt  only  with  this  property,  receiving  the  money,  and 
turning  it,  as  they  do  in  trade,  the  demand  is  only  to  the  extent 
of  a  third  of  the  money  made  by  the  first  sale.  That  would  give 
the  right  to  an  account  to  that  extent ;  but  there  may  be  a  more 
complicated  case,  upon  the  application  of  funds  of  their  own, 
mixed  with  the  partnership  property.  How  far  the  principle  is 
applicable  to  the  case  of  persons,  so  mixing  and  applying  property 
of  their  own,  is  a  consideration  with  which  I  should  deal  at  much 
hazard,  when  not  apprised  of  the  actual  circumstances  of  the  case 
now  before  me. 

*  I  cannot  go  the  length  of  holding,  that  there  may  not  [*  230] 
have  been  profits  in  which  these  assignees  are  not  entitled 
to  participate.  I  will  not  say  that  they  have  a  right  to  participate 
in  all  the  profits  that  have  been  made.  I  shall  therefore  direct 
an  inquiry  to  ascertain  whether  the  profits  that  have  been  made, 
were  made  by  any  and  what  application  of  the  funds,  which  the 
report  states,  as  constituting  the  capital  in  October,  1803 ;  or  by 
the  application  of  any  other  and  what  funds,  and  with  a  direction 
to  the  Master  to  state  the  circumstances,  with  reference  to  profit 
made  by  the  contract  with  government  My  present  notion,  with- 
out prejudice  is,  that  the  defendants  have  a  right  to  put  it  to  the 
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plaintiffs  to  take  to  that  contract,  or  to  decline  it;  but  if  they 
choose  to  take  to  it,  the  others  cannot  prevent  them. 

The  decree  accordingly  directed  an  inquiry,  whether  there  were 
any  and  what  profits  made  since  the  7th  of  October,  1803,  by  any 
and  what  use  or  application  of,  or  by  means  of,  the  stock  in  trade 
and  capital  of  the  partnership  business,  as  the  Master  finds  the 
game  to  have  been  constituted,  with  liberty  to  state  specially  any 
circumstances  relative  to  the  stock  and  capital  existing  on  the  7th 
of  October,  1803,  or  as  to  any  profit  made  since,  or  as  to  any  con- 
tract with  government,  or  as  to  the  i>atent8,  or  any  profits,  made 
from  such  contracts,  or  by  the  use  of  the  said  patents. 

[Further  stages  of  the  case  are  reported  in  1  Jac.  &  W.  267  (21 
R  R  168),  and  2  Euss.  325  (26  R  R  83).  Ultimately  by  decree 
made  by  Lord  Eldok,  L  C,  in  1826  (afterwards  aCBrmed  on  a 
rehearing  by  Lord  Lyndhurst),  it  was  declared,  that  the  three 
eighth  parts  of  Noble  in  the  partnership  ought  to  be  considered  as 
continuing  notwithstanding,  and  after  his  bankruptcy.  An  in- 
quiry was  directed,  what  profits  have  been  made  by  carrying  on 
the  business  since  the  date  of  the  last  report;  and  how  much  of 
the  profits  found  by  the  former  report,  and  which  shall  be  found 
to  have  been  made  since  the  last  report,  have  been  made  in 
each  and  every  of  the  several  years,  in  which  such  profits  have 
been  made;  and  the  consideration  of  interest  upon  what  shall 
appear  to  have  been  so  made  was  reserved  till  after  the  report 
It  was  declared,  that  the  plaintiffs,  as  assignees,  are  entitled 
to  three  eighth  parts  of  the  profits  already  reported,  and  of  such 
farther  profits  as  shall  appear  to  have  been  made.  It  was  or- 
dered, that  the  bank  annuities  in  trust  in  the  cause,  purchased 
by,  or  arising  from,  money  brought  into  Court  pursuant  to  an 
order,  should  be  sold;  and  the  produce  of  the  sale  be  paid  to 
the  plaintiffs,  the  assignees ;  and  it  was  declared,  that  what  upon 
the  account  shall  appear  due  to  the  plaintiffs  on  account  of  the 
profits  already  made,  and  of  which  an  account  is  directed,  and  of 
any  interest,  that  may  be  ordered  to  be  paid  in  respect  thereof,  is 
to  be  paid  to  the  plaintiffs  by  the  executor  of  Collins,  regard  being 
had  to  the  sums  already  paid  to  Noble,  &c.  It  was  ordered,  that 
the  partnership  patents,  and  what  remains  in  specie  of  the  capital 
and  stock  in  trade  should  be  sold ;  and  it  was  declared,  that  the 
plaintiffs  are  entitled  to  three  eighth  parts  of  the  proceeds  of  such 
sale,  &c.] 
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Tyie  T.  Foeter  and  others. 

L.  B.  7  H.  L.  318-547  (8.  c.  44  L.  J.  Ch.  37,  31  L.  T.  177,  23  W.  R.  355). 

Partnership.  ^Executors.  —  Trusts.  [318] 

R.  y .  was  the  chief  partner  in  a  large  and  prosperous  trade.  By  the  articles 
of  partnership  (which  were  to  take  effect  from  the  30th  of  June,  1853),  the  cash 
accounts  were  to  he  balanced  monthly,  the  stock  and  the  value  of  each  partner's 
share  were  to  be  ascertained  on  the  SOth  of  June  in  each  year,  and  be  written 
into  as  many  books  as  there  were  partners,  and  each  partner  was  to  sign  and  to 
possess  one  book,  and  be  bound  thereby.  If  any  partner  should  die,  the  part- 
nership as  to  him  was  to  cease,  and  his  share  was  to  be  divided  among  his  sur- 
viving partners  in  proportion  to  their  existing  shares,  and  the  value  of  his  share 
was  to  be  ascertained  as  at  the  last  stock  takiug,  and  it  was  to  be  paid  for  by 
promissory  notes  payable  at  six,  twelve,  eighteen,  and  twenty-four  months  date; 
and  the  surviving  partners  were  to  execute  a  covenant  of  indemnity  to  the  estate 
of  the  deceased  partner,  whose  executors  were  to  execute  a  transfer  of  his 
share.  R.  V.  died  shortly  after  the  stock-taking  of  1855,  but  before  the  results 
of  it  had  been  duly  made  up  and  entered  in  books.  B.  Y.  had,  by  his  will,  ap- 
pointed his  brother  (then  one  of  his  partners)  to  be  one  of  his  ezeoutors ;  another 
executor  was  his  eldest  son,  who  was  not  then  a  partner,  but  afterwards  became 
so.  He  directed  a  sale  of  his  real  property,  its  produce  to  form  part  of  his  per- 
sonal estate,  which  he  directed  to  be  converted  into  money  and  divided  equally 
among  his  children ;  as  to  the  males,  part  at  twenty-one,  the  remainder  at 
twenty-five ;  as  to  the  females,  at  twenty-fire,  with  a  provision  for  maintenance 
in  the  meantime.  The  articles  of  partnership  were  acted  upon  as  to  the  mode 
of  taking  the  partnership  accounts,  and  so  were  the  directions  in  the  will  so  far 
as  to  the  payment  of  interest  on  capital,  but  no  promissory  notes  were  given  by 
the  partners,  nor  any  covenant  of  indemnity  executed.  The  shares  of  the  chil- 
dren were  duly  allotted,  and  their  intermediate  allowances  paid,  but  the  real 
estate  was  not  sold,  nor  the  personal  estate  converted,  the  money  to  which  the 
testator  had  been  entitled  being  really  permitted  to  remain  in  the  trade, 
accounts  of  profits  being  duly  kept  and  appropriations  to  the  various  children 
regularly  made.  The  youngest  child,  on  arriving  at  twenty-five  years  of  age, 
filed  a  bill  against  the  executors  as  for  a  breach  of  trust  in  not  executing  the 
directions  in  the  will ;  and  she  prayed  for  accounts  and  a  declaration  of  her  lib- 
erty to  elect  between  the  receipt  of  profits  and  the  receipt  of  interest  on  the 
money  that  ought  to  have  been  invested :  — 

Hddy  that  the  bill  was  not  sustainable }  that  the  will  could  not  affect  the 
articles  of  partnership;  that  those  articles  constituted  aeontraetfor  the  sale  of 
the  testator's  share  to  his  partners,  though  the  time  for  the  sale  was  not  fixed ; 
that  the  giving  of  the  pn)mi8sory  notes  by  the  partners  in  the  concern 
*to  the  executors,  some  of  the  persons  filling  both  characters,  would  [*819] 
have  been  a  useless  formality ;  that  mere  delay  in  the  payment  of  the 
value  of  the  share  did  not  affect  the  validity  of  the  contract;  and  that  no  mis- 
eondaet  in  feust  being  established,  the  bill  must  be  dismissed. 
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Per  Lord  Hatherley  :  —  Time  was  not,  here,  of  the  essence  of  the 
contract. 

There  were  other  partners  in  the  hasiness  besides  those  who  were  ezeca- 
tors:  — 

Heldf  that  on  a  hill  against  the  executors,  all  of  whom  were  not  partners, 
nor  were  all  the  partners  executors,  there  could  not  he  a  general  decree  for  an 
account  of  the  profits  of  the  partnership. 

The  testator  had  some  freehold  property :  the  will  directed  that  all  his  real 
and  personal  estate  should  he  vested  in  his  trustees  and  executors,  to  convert  it 
into  personalty,  and  invest,  &c.  The  executors  and  trustees  built  a  villa  on  a 
part  of  the  freehold,  in  the  belief  that  they  could  thereby  improve  the  value  of 
the  rest.  They  had  no  authority  to  do  this,  but  as  they  had  done  it  bond  fide, 
they  were  allowed  to  take  the  freehold  property  to  themselves,  including  its 
value  in  the  general  account. 

This  was  an  appeal  from  a  decision  of  the  Lords  Justices,  which 
had  varied  a  previous  decree  of  Vice-Chancellor  Bacon  (L.  R  8 
Ch.  Ap.  309,  315  71.). 

Eichard  Vyse  was  the  senior  partner  in  the  firm  of  Vyse  &  Co. , 
carrying  on  business  as  straw  hat  merchants  at  London  and  Luton 
and  in  New  York,  and  at  Prato,  in  Italy.  The  other  partners  in 
the  firm  with  Eichard  Vyse,  at  the  time  of  his  death,  were  his 
brother  Henry  Vyse  (one  of  the  defendants  in  the  suit,  and  now 
one  of  the  respondents  here),  John  Eeynolds,  and  Thomas  Andrew 
Vyse.  By  their  articles  of  partnership,  dated  the  17th  of  Septem- 
ber, 1853,  each  partner  was  to  have  5  per  cent  interest  on  his 
capital,  and  the  surplus  profits  were  to  be  divided  in  shares  of  six- 
teenths, of  which  Eichard  Vyse,  the  testator,  was  entitled  to  six. 
The  accounts  were  to  be  taken  on  every  30th  of  June.  Tlie  valua- 
tion of  the  capital  and  stock  was  to  be  written  into  as  many  books 
as  there  were  partners,  and  each  partner  was  to  sign  one  of  these 
books,  and  to  be  bound  thereby.  It  was  provided  that  in  case  of 
the  death  of  any  partner,  the  partnership  should  cease  as  to  the 
partner  who  should  so  die,  and  his  share  should  be  divided  among 
the  other  partners,  and  its  value  should  be  ascertained  and  deter- 
mined with  an  allowance,  "  in  lieu  of  profits,"  at  the  rate  of  5  per 
cent  per  annum  upon  his  share  of  the  capital,  as  therein  provided, 
such  value  to  be  ascertained  by  means  of  the  balance 
[*  320]  *  sheet  made  out  at  the  stock-taking  on  the  30th  of  June. 
The  moneys  found  to  be  due  to  the  executors  of  the  de- 
ceased partner  were  to  be  in  full  for  the  purchase  of  his  share,  and 
were  to  be  paid  by  the  promissory  notes  of  the  surviving  partners. 
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with  interest  at  the  rate  of  5  per  cent  per  annum  from  the  day  of 
his  deatL  The  promissory  notes  to  be  given  by  the  partners  to 
the  executors,  were  to  become  due  at  six,  twelve,  eighteen,  and 
twenty-four  months  respectively,  and  the  executors  wer;e  to  exe- 
cute a  transfer  of  his  share.  If  the  partner  should  die  after  the 
annual  account-taking  on  the  30th  of  June,  no  new  valuation 
was  to  be  taken  on  his  death,  but  the  value  was  to  be  taken  as  of 
the  profits  to  which  he  would  have  been  entitled  on  the  30th  of 
June. 

The  testator  died  on  the  13th  of  July,  1855.  By  his  will,  dated 
the  15th  of  .September,  1854,  the  present  respondents  were  ap- 
pointed his  executors  and  trustees.  At  that  time  Edmund  Waller 
Vyse  (the  eldest  son  of  the  testator,  and  named  as  one  of  his  ex- 
ecutors) was  not  a  member  of  the  partnership,  but  he  became  so  in 
1859.  The  executors  and  trustees  were  directed,  **  as  soon  after 
my  decease  as  they  may  think  advisable,  to  sell  and  dispose  of 
my  real  estate  *  and  "  net  money  arising  from  such  sale  shall  be 
deemed  and  considered  as  part  of  the  residue  of  my  personal 
estate. "  He  then  gave  all  his  "  household  goods,  &c. ,  and  all  my 
stock-in-trade,  ready  money  and  securities  for  money,  debts  due 
to  me  owing,  and  all  other  my  personal  estate  and  effects  whatso- 
ever,"  subject  to  the  payment  of  debts  and  legacies,  to  his  said 
executors,  **  upon  trust  to  convert  the  same  into  money  as  soon  as 
convenient  after  my  decease,  and  lay  out  or  invest  in  real  or  gov- 
ernment securities  *  such  a  sum  as  would  be  sufficient  to  produce 
£300  a  year  for  his  wife,  and  after  her  decease  or  marriage  to 
*  pay,  divide,  or  transfer  the  principal  sum  so  invested  "  equally 
amongst  all  his  children  living  at  her  decease.  The  shares  of  the 
sons  were  to  be  payable,  half  at  twenty-one,  the  other  half  at 
twenty -five ;  the  shares  of  the  daughters  "  at  their  respective  ages 
of  twenty-five  years. " 

The  appellant  was  the  testator's  youngest  daughter,  and  was 
eleven  years  old  at  her  father's  death.  A  balance-sheet  was  made 
up  on  the  30th  of  June,  1855.  It  was  said  to  have  been  made 
with  the  full  knowledge  of  the  testator,  but  at  the  time 
of  his  *  death  it  had  not  been  made  up  in  a  book  and  [*321] 
signed,  as  required  by  the  articles  of  partnership.  By 
that  balance-sheet  the  testator  was  found  entitled,  taking  princi- 
pal and  interest  and  other  matters  together,  to  a  sum  of  £107,601 
28.   6d.     Of  this  a  sum  of  £90,000  was  soon  afterwards  appor- 
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tioned,  by  the  declaration  of  the  executors,  among  the  children^ 
making  a  sum  of  £9000  for  each,  the  apportionment  being  treated 
as  having  been  made  at  the  period  of  the  testator's  death.  In 
1861  a  farther  sum,  amounting  to  £1300  for  each  child,  was  ap- 
portioned among  them ;  and  in  1867  an  additional  sum  of  £1000 
for  each  was  also  apportioned,  and  in  the  accounts  kept  by  Henry 
Vyse  these  sums  were  duly  carried  to  the  credits  of  each  child. 
The  sums  thus  apportioned  were  not  withdrawn  from  the  busi- 
ness, but  were  treated  as  debts  due  from  the  firm  to  the  executors, 
bearing  interest  at  the  rate  of  5  per  cent  per  annum,  with  yearly 
rests ;  the  amount  was  credited  to  the  estate  of  the  testator,  and 
the  debt  was  treated  as  wholly  distinct  from  the  capital  of  the 
firm.  No  promissory  notes  were  given  in  the  form  and  for  the 
dates  mentioned  in  the  articles  of  partnership,  nor  was  there  any 
deed  of  indemnity  executed.  The  amounts  thus  stated  did  not 
consist  of  money  actually  in  the  hands  of  the  partners,  but  of  in- 
vestments in  the  business  which  they  had  not  called  in,  and  debts 
which,  for  some  long  time  after  the  testator's  death,  they  were 
unable  to  realise.  In  1867  and  1868  they  found  that  they  had  an 
amount  of  capital  which  they  could  not  profitably  employ,  and 
they  invested  for  the  benefit  of  the  appellant  the  sum  of  £3173  5& 
in  the  purchase  of  Indian  10  per  cents  and  a  farther  sum  of  £7966 
17«.  6d.  in  3  per  cents.  The  appellant  was  allowed  interest  on 
what  was  due  to  her  from  the  firm,  and  she  was  charged  interest 
on  what  was  drawn  for  her  use. 

All  the  testator's  children,  except  the  plaintiff,  approved  of 
what  had  been  done  by  the  executors,  and  were  in  the  habit  of 
allowing  sums  of  money  belonging  to  themselves,  of  which  they 
did  not  require  the  use,  to  remain  in  the  hands  of  the  firm,  receiv- 
ing therefrom  6  per  cent  interest  for  the  same. 

The  plaintifif  attained  twenty-five  in  October,  1869,  and  in 
August,  1870,  filed  her  bill  against  the  executors  complaining  of 
the  retention  of  the  testator's  estate  in  the  business,  and 
[*  322]  asking  *  for  an  account  of  profits,  and  claiming  the  option 
of  taking  so  much  of  the  profits  as  had  accrued  on  her 
share  of  the  moneys  retained  in  the  business,  or  compound  inter- 
est at  5  per  cent  on  her  share  of  such  moneys. 

The  testator  while  alive  had  resided  at  Luton.  He  had  a  few 
acres  of  freehold  land  there  (which  formed  part  of  the  "  real 
estate "  mentioned  in  his  will),  and  the  trustees,  believing  that 
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they  should  thereby  improve  the  value  of  the  property,  had 
erected  a  villa  residence  upon  a  part  of  this  land  at  a  cost  of 
£1600,  which  had  ever  since  been  let  upon  a  repairing  lease  for 
£80  a  year.  Some  of  the  remaining  land  was  sold  at  an  average 
of  £700  an  acre,  and  a  small  portion,  together  with  the  villa,  still 
continued  in  the  hands  of  the  executors.  The  plaintifif  charged  the 
employment  of  the  £1600  to  have  been  a  breach  of  trust,  and 
prayed  that  it  might  be  so  declared,  and  that  it  might  be  disal- 
lowed to  the  defendants  in  passing  their  accounts. 

The  decree  made  by  Vice-chancellor  Bacon  upon  the  hearing  of 
the  cause  in  May,  1872,  declared  the  outlay  of  £1600  in  erecting 
the  villa  to  have  been  unauthorised  by  the  will,  and  ordered  it  not 
to  be  allowed,  as  against  the  plaintiff,  in  the  accounts;  and  he 
directed  accounts  as  to  what  part  of  the  estate  of  the  testator  had 
been  and  still  was  employed  in  the  business,  and  what  profits  had 
been  derived  therefrom,  and  that  the  defendants  were  to  be  chaiged 
with  such  profits  and  with  interest  thereon  at  5  per  cent  per  annum 
from  the  time  when  such  profits  were  made ;  and  he  directed  an 
inquiry,  having  regard  to  the  previous  directions,  as  to  the  real 
and  personal  estate  of  the  testator,  and  as  to  the  amount  of  the 
plaintiff's  share  in  the  residuary  estate. 

On  appeal  the  Lords  Justices  varied  this  order,  and  directed 
that  the  order  for  an  accoimt  of  profits  should  be  discharged ;  that 
the  plaintiff  should  have  a  common  decree  for  the  usual  accounts, 
with  a  direction  to  ascertain  her  share  of  the  residue,  and  what 
part  of  her  share  had  remained  in  the  successive  firms  of  Vyse  & 
Ca ,  the  defendants  to  be  charged  with  5  per  cent  interest  on  the 
amounts  from  time  to  time  in  the  hands  of  the  partnerships,  such 
account  to  be  taken  with  annual  rests,  and  the  defendants  to  be 
allowed  a  like  interest  on  all  payments  properly  made  to  or 
for  her.  As  to  the  villa,  their  Lordships  conceiving  ♦  what  [*  323] 
had  been  done  to  have  been  done  bond  fide  to  increase  the 
value  of  the  whole  property,  the  trustees  were  to  be  allowed  to 
take  the  villa  to  themselves  at  the  price  of  £1600,  and  also  the 
rest  of  the  land,  the  value  of  which  was  to  be  ascertained  on 
affidavit 

Mr.  Kay,  Q.  C,  and  Mr.  A.  G.  Marten,  Q.  C.  (Mr.  Romer 
was  with  them),  for  the  appellant:  — 

The  property  to  which  the  appellant  was  entitled  under  her 
father's  will  has  been  improperly  dealt  with  by  the  trustees,  and 
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she  has  therefore  a  right  to  full  accounts.  They  were  directed  by 
the  will  to  deal  with  it  in  a  particular  manner,  they  have  not  fol- 
lowed those  directions,  but  have  retained  the  capital  in  the  busi- 
ness, in  which  one  of  the  trustees  has  always  been  a  partner.  That 
alone  is  a  sufficient  ground  for  granting  the  accounts.  If  it  should 
be  said  that,  in  the  articles  of  partnership,  there  was  a  contract  for 
the  sale  to  the  surviving  partners  of  the  share  which  had  belonged 
to  the  testator,  and  that  that  authorised  the  retention  of  the  capi- 
tal in  the  business,  the  answer  is  that  the  testator  had  not  mani- 
fested any  intention  to  that  efifect  He  desired,  of  course,  that  the 
articles  of  partnership  should  be  performed,  but  performed  in  the 
way  directed  in  the  articles  themselves  and  in  his  will,  that  is, 
by  an  actual  sale  of  his  share,  the  value  of  that  share  to  be  ascer- 
tained and  paid  for  in  a  particular  manner.  The  neglect  of  the 
trustees  to  comply  with  any  of  the  directions  in  the  will  renders 
them  answerable :  JPieti/  v.  Stace,  4  Ves.  620 ;  Brown  v.  De  Tastet, 
Jac.  284  (23  R  R  59) ;  Crawahay  v.  Collins  (p.  682,  ante) ;  and 
they  may  be  called  on  either  for  an  account  founded  on  the  profits 
of  the  business  or  for  interest  on  the  money  itself.  The  cestui  que 
trust  has  a  right  to  elect  between  these  remedies.  Heathcote  v. 
Hvlme,  1  Jac.  &  W.  122  (20  R  R  248).  That  case  was  expressly 
founded  on  Burdm  v.  Burden  (1  Jac.  &  W.  134,  Eeg.  Lib.  A.,  1804, 
foL  1185 ;  and  Eeg.  Lib.  A.  1814,  fol.  497;  see  the  note  at  the  end 
of  the  report),  which  the  Master  of  the  Bolls  there  cited  from 
manuscript  notes,  and  the  decision  was  given  although  the  Mas- 
ter OF  THE  Bolls  intimated  that  nothing  had  there  been  done 

improperly,  but  only  without  legal  authority.  Docker 
[*  324]  ♦  V.  Sornes,  2  Myl.  &  K.  655,  is  a  strong  authority  to  the 

same  effect  In  a  case  of  a  similar  kind  arising  in  bank- 
ruptcy, Lord  Eldon,  by  his  final  reference  to  the  Master,  in  Craw- 
shay  V.  Collins,  1  Jac.  &  W.  267,  279,  included  stock  in  trade 
and  its  value,  as  well  as  the  capital,  in  the  inquiry  to  be  made  as 
to  the  use  of  particular  property  after  a  bankruptcy. 

If  the  will  and  articles  of  partnership  could  not  be  carried  into 
effect  literally,  the  executors  were  not  entitled  to  disr^ard  them 
altogether,  but  were  bound  to  have  a  sale,  and  then  a  division  of 
the  whole  property,  but  could  not  dispose  of  the  property  accord- 
ing to  their  own  pleasura  Cook  v.  Collingridge,  Jac  607.  The 
classification  of  the  cases  in  which  the  estate  of  a  deceased  part- 
ner is  entitled  to  participate  in  the  subsequent  profits  of  a  trade 
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where  his  capital  has  been  employed,  is  made  by  the  Master  of 
THE  EoLLS  in  Wedderbum  v.  Wedderburn,  22  Beav.  84,  100,  2 
Keen,  722,  4  My.  &  Cr.  41,  8  L.  J.  Ch.  177,  and  the  present  case 
falls  clearly  within  the  third  class  there  described,  for  here  the 
surviving  partner  is  also  the  personal  representative.  And  there 
is  no  settled  rule  as  to  the  proportion  of  profits  to  which  the  estate 
of  the  deceased  partner  may  be  entitled,  nor  will  the  Court,  limit- 
ing its  amount  within  certain  bounds,  decide  on  such  proportion 
except  after  a  previous  inquiry  as  to  all  the  circumstances  involved 
in  the  matter.  The  mistake  in  the  Court  below  was  in  treating 
these  persons  as  purchasers  of  the  testator's  interest  —  they  are  to 
be  treated  only  as  surviving  partners.  Willett  v.  Blan/ord,  1 
Hare,  253,  11  L.  J.  Ch.  182.  And  that  is  the  stronger,  because 
there  the  executor  had  a  perfect  and  undoubted  right  to  carry  on 
the  business  and  employ  in  it  the  capital  of  his  deceased  partner, 
while  here  no  such  right  existed.  Stocken  v.  Dawson,  9  Beav. 
239,  17  L.  J.  Ch.  282,  is  another  instance  in  which  an  executor 
employing  the  funds  of  a  deceased  partner  in  the  trade  was  held 
liable  to  account  for  the  profits,  and  that  was  a  case  in  which  the 
executor  of  the  surviving  partner,  if  he  did  not  himself  purchase 
the  business,  was  authorised  by  the  will  to  continue  it  Travis 
V.  MUne,  9  Hare,  141,  20  L.  J.  Ch.  665,  establishes  the  liability 
of  executors  to  account  for  profits  where  they  have  used  the  capi- 
tal of  the  testator  in  trade,  even  though  no  impropriety  is 
charged  *  against  them.  It  is  no  objection  here  that  all  [*  325] 
the  executors  are  not  partners,  nor  all  the  partners  execu- 
tors. In  Flockton  v.  Bunning,  L.  E.  8  Ch.  Ap.  323  n, ,  all  the 
parties  brought  before  the  Court  were  not  executors  or  trustees, 
but  that  did  not  prevent  the  Vige-Chancellob  from  making  a 
decree  against  them  all,  for  they  knew  the  facts,  and  had  really 
taken  part  in  the  wrongful  act  of  the  executrix,  and  so  they  had 
to  account  for  all  the  profits  that  had  been  made  in  the  trade  in 
which  the  money  had  been  improperly  employed.  And  this  de- 
cision was  sustained  on  appeal  to  the  Lords  Justices.  Then  in 
Jones  V.  Foxall,  15  Beav.  388,  21  L.  J.  Ch.  725,  where  a  trustee 
had  allowed  the  cestui  que  trust's  money  to  remain  for  a  long  time 
in  a  trading  concern,  though,  before  the  bill  was  filed,  he  paid  it 
with  5  per  cent  interest,  he  was  held  liable  to  account,  with  an- 
nual rests,  because  of  the  profit  he  had  made  with  it  in  trade,  and 
to  bear  all  the  costs  of  the  suit     So  in  Stroud  v.  Owyer,  28  Beav. 
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130,  though  the  testator  had  there  given  his  executors  liberty  to 
embark  his  capital  in  a  certain  trade  upon  such  terms  as  thej 
should  think  fit,  they  were  held  not  only  liable  to  the  cestui  que 
trust  for  the  5  per  cent  interest  agreed  on  between  the  partners ; 
but,  they  having  agreed  that  part  of  the  profits  should  be  left  in 
the  concern  as  ""  additional  capital, "  they  were  held  liable  to  ac- 
count for  the  interest  itself  as  additional  capital  and  not  as  mere 
income.  Maedoriald  v.  Richardson^  1  Giff.  81,  and  Toumend  v. 
Townend,  1  Gi£  209,  also  show  that  where  the  trustee  has  im* 
properly  allowed  the  cestui  que  trust's  money  to  be  employed  in 
trade  he  must  account  for  the  profits,  and  in  the  latter  of  these 
cases,  there  having  been  a  sum  of  £12,000  directed  to  be  put  by 
for  the  benefit  of  the  daughter,  to  whom  interest  was  to  be  paid 
thereon  for  her  benefit,  but  such  interest  as  was  not  paid  to  her 
was  to  accumulate  with  rests,  it  was  decreed  to  be  payable  as  from 
the  date  of  the  intended  accumulations.  In  making  such  calcula- 
tions no  allowance  is  to  be  made  to  the  trustee  for  performing  the 
duty  cast  on  him.  Freeman  v.  Fairlie,  3  Mer.  24  (17  R  B.  7). 
It  is  clear  here  that  if  these  respondents  had  not  been  partners  in 
the  trade  they  would  have  called  in  the  money,  but,  being  part* 

ners,  it  was  of  advantage  to  their  business  to  let  the  money 
[*  326]  remain  in  the  trada     *  They  had  therefore  a  direct  benefit 

from  their  breach  of  trust  As  they  have  thus  derived  a 
benefit  from  the  employment  of  the  money,  they  must  account  for 
the  profits  thereby  obtained,  for  it  is  the  settled  principle  of  equity 
that  a  trustee  is  not  to  obtain  a  benefit  for  himself  from  the  use 
of  the  trust  fund,  and  if  he  does  so,  he  commits  a  breach  of  trust, 
and  must  hand  over  what  he  has  obtained,  to  the  ce^ui  que  truet, 
from  the  use  of  whose  money  he  has  obtained  it. 

Then,  with  respect  to  the  erection  of  the  villa,  the  only  direc- 
tion in  the  will  was  to  sell  the  real  estate,  and  the  net  produce 
thereof  was  to  constitute  part  of  the  residue.  In  no  respect  what- 
ever had  the  executors  followed  this  direction.  They  had  not  sold 
the  real  estate,  but  had  employed  part  of  the  personal  estate  to 
build  upon  it,  and  were  now  receiving  rent  for  the  house  which 
they  had  erected.  This  was  a  clear  breach  of  trust,  and  an  appro- 
priation of  the  money  of  the  testator  not  only  unwarranted  by,  but 
in  actual  contradiction  to  his  direction.  The  trustees  must  be 
treated  as  to  this  as  if  they  had  wasted  the  property,  and  ought 
not  to  be  allowed  it  in  making  up  their  accounts. 
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Mr.  Cotton,  Q.  G,  and  Mr.  Fry,  Q.  C.  (Mr.  Eowcliflfe  and  Mr. 
Eekewich  were  with  them),  for  the  respondents :  — 

The  general  propositions  of  equity  asserted  by  the  other  side  are 
not  disputed,  nor  are  the  cases  cited  questioned,  but  they  have  no 
application  here.  There  was  here  no  loan  of  the  testator's  money 
which  had  come  to  the  respondents'  hand,  nor  was  there  any  em- 
ployment, by  them,  of  his  money  in  their  own  trade  or  business, 
so  as  to  lender  them  liable  to  account  for  profita  The  articles 
of  partnership  constituted  a  contract  which  the  testator's  will  did 
not  and  could  not  disregard.  By  those  articles  the  surviving 
partners  became  on  his  death  the  purchasers  of  his  share  of  the 
business.  This  case  much  resembled  that  of  Simpson  v.  Chap- 
many  4  De  G.  M.  &  G.  154,  where  the  characters  of  partner  and 
executor  were  utterly  distinct,  and  no  liability  as  executor  existed 
at  all.  The  executors  here  had  only  to  follow  the  articles  of  part- 
nership so  far  as  they  could,  and  they  had  done  so  in  every  way 
but  one,  they  had  not  strictly  required  payment  for  the 
testator's  share  in  the  *  way  nor  at  the  time  at  which  they  [*  327] 
might  have  done  so,  for  if  they  had  they  would  have  in- 
jured the  interests  of  the  appellant  as  well  as  of  the  other  legatees, 
but  they  had  kept  regular  accounts  of  the  business,  and  had  duly 
paid,  or  given  credit  for,  the  interest  at  5  per  cent  on  the  capital, 
and  had  done  so  with  annual  rests.  In  every  respect,  except  that 
of  formally  calling  in  the  debt,  they  had  strictly  and  accurately 
performed  their  duty."    That  was  suflScient :  Coventry  v.  Barclay ^ 

3  De  G.  J.  &  S.  320.  If  accounts  were  taken  it  would  be  seen 
that  the  course  they  had  pursued  had  been  largely  beneficial  to 
the  appellant,  but  there  was  no  ground  whatever  for  requiring 
them  to  render  accounts  in  the  way  now  demanded.  There  was 
not  a  single  matter  on  which  the  facts  disclosed  any  reason  for  the 
appellant  claiming  to  ask  relief  from  a  Court  of  Equity.  [The 
cases  cited  on  the  other  side  were  commented  on  for  the  purpose 
of  showing  that  they  did  not  apply  to  the  circumstances  of  this 
case.]  The  good  faith  with  which  the  respondents  had  acted  made 
the  principle  adopted  in  the  case  of  Attomey-OeTieral  v.  Alford^ 

4  De  G.  M.  &  G.  843,  applicable,  not  adversely  but  favourably, 
to  the  respondents,  for  they  had  not  rendered  themselves  in  any 
way  liable  to  this  demand ;  yet  even  there,  where  there  was  un- 
doubtedly negligence  (not  at  all  existing  here)  on  the  part  of  the 
executor,  as  there  were  no  ciicumatances  to  lead  to  the  conclusion 
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that  the  executor  had  personally  made  any  profit,  he  was  only 
charged  with  an  amount  of  interest  which  was  less  than  the  re- 
spondents here  had  actually  paid,  and  the  Court  there  plainly  in- 
dicated that  such  charges  ought  not  to  be  made  against  executors 
who  had  not  in  any  way  been  guilty  of  misconduct  There  was 
not  a  pretence  to  charge  misconduct  here.  There  was  no  such 
principle  in  equity  as  that  surviving  partners  might  not  become 
purchasers  from  the  representatives  of  a  deceased  partner.  ChaTtir 
hers  V.  HowM,  11  Beav.  6.  The  only  question  is  whether  the 
transaction  is  a  fair  and  honest  one.  Here  the  purchase  was  in 
fact  the  result  of  a  contract  entered  into  by  the  deceased  partner 
himself;  the  whole  transaction  was  for  the  benefit  of  the  legatees, 
and  the  bill  ought  to  have  been  dismissed. 

As  to  the  investment  of  the  £1600  in  the  erection  of 
[*  328]  the  villa,  ♦  that  had  been  done  in  the  honest  (and  not  mis- 
taken) belief  that  the  general  property  would  be  thereby 
benefited,  and  there  was  no  ground  whatever  for  calling  on  the 
Court  to  treat  that  as  in  any  way  amounting  to  a  breach  of  trust 
or  to  an  act  of  impropriety  in  any  way.  The  amount  expended 
ought  to  be  allowed  in  the  account 
Mr.  Kay  replied 

The  Lord  Chancellor  (Lord  Cairns)  : — 

My  Lords,  I  will,  in  the  first  place,  point  out  to  your  Lordships 
that  at  the  close  of  the  opening  of  the  appeal  in  this  case  an  ob- 
jection was  taken  to  one  part  of  the  decision  of  the  Lords  Justices 
which  had  reference  to  a  particular  item  in  the  account  of  the  ex- 
ecutor connected  with  the  building  of  a  house  called  Holly  Lodge. 
I  mention  that  first  in  order  to  put  it  aside  from  the  main  ques- 
tion in  the  case.  A  proposal  was  made,  on  the  hearing  before  the 
Lords  Justices,  which,  if  accepted  by  the  appellant,  would  have 
given  to  her  everything  which  under  any  circumstances  she  could 
have  demanded  from  the  executors  with  reference  to  the  outlay 
upon  that  house.  The  Lord  Justice  James  said :  ^  If  the  plaintiff 
presses  it,  the  trustees  being  willing,  may  be  ordered,  as  between 
them  and  her,  to  take  the  villa  themselves,  as  at  the  price  of 
£1600,  and  the  value  of  the  site  as  unbuilt  on,  as  to  which  an 
affidavit  may  be  produced  to  us. "  My  Lords,  it  was  for  the  plain- 
tiff to  ask  for  an  order  to  that  effect  if  she  had  been  minded  to 
accept  it    No  such  order  was  asked  for ;  and  inasmuch  as  it  seems 
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to  me  that  that  proposal  or  offer  was  the  utmost  to  which  the  ap- 
pellant could  be  entitled,  this  part  of  the  appeal  appears  to  me 
altogether  to  fail. 

But,  my  Lords,  the  main  and  much  more  difficult  question  in 
the  case  is  that  which  has  occupied  a  great  deal  of  argument  at 
your  Lordships'  Bar.  I  do  not  think  that  that  argument  is  to  be 
regretted,  because  the  principles  brought  into  question  in  this  case 
are  of  extreme  importance  in  the  administration  of  the  system  of 
equity.  They  are  principles  which,  so  far  as  tjiey  are  well  founded 
and  well  established,  should  not  be  in  any  way  departed  from  or 
weakened.  On  the  other  hand,  they  ought  not  to  be 
strained,  or  *  applied  to  cases  to  which,  upon  a  just  appre-  [*  329] 
ciation  of  the  foundation  of  the  principles,  they  have  no 
real  application. 

My  Lords,  it  is  a  well-settled  rule  of  the  Court  of  Chancery 
that  a  trustee  or  an  executor  who  uses  trust-money  in  trade  must 
account  for  the  profits  which  he  makes  by  that  use  of  it ;  and  I 
shall  be  most  careful  not  to  allow  a  word  or  an  expression  to  fall 
from  myself,  and  I  should  much  regret  it  if  any  word  fell  from 
your  Lordships,  which  could  give  rise  to  the  impression  that  that 
old,  well-established,  and  most  wholesome  doctrine  of  the  Court 
of  Equity  was  to  be  in  any  way  departed  from  or  weakened. 

My  Lords,  with  regard  to  the  application  of  tijat  principle  to 
partnerships,  I  may  mention  two  very  familiar  examples,  which 
really  will  be  found  to  be  the  cases  under  which  almost,  if  not 
quite,  all  the  authorities  cited  at  your  Lordships'  Bar  may  be 
ranged.  If  a  partner  in  a  trading  firm  dies,  and  if  he  constitutes 
one  or  more  of  his  co-partners  his  executors,  and  if  there  is  noth- 
ing special  in  the  contract  of  co-partnership,  and  if  the  assets  of 
the  testator  are  not  withdrawn  from  the  co-partnership,  but  are 
left  in  it,  and  no  liquidation  is  arrived  at,  no  settlement  of 
accounts  come  to,  it  is  a  trite  and  familiar  rule  in  the  Court  of 
Chancery  to  hold,  that  the  estate  of  that  testator  is,  to  all  intents 
and  purposes,  entitled  to  the  benefit  of  a  share  of  the  profits  which 
are  made  in  the  trade  after  his  death.  And,  my  Lords,  if  this 
should  happen,  which  is  the  principle  of  another  class  of  cases, 
that  the  partnership  articles  have  given  the  surviving  partners  an 
option  to  take  to  the  interest  of  the  testator  on  certain  terms,  at  a 
certain  price,  to  be  fixed  by  arrangement  after  the  death  of  the 
testator   an  option  or  power  which  may  be  accepted  or  refused, 
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but  which  if  accepted  and  acted  upon,  must  be  acted  upon  accord- 
ing to  the  terms  on  which  it  is  given ;  if,  I  say,  in  a  case  of  that 
kind,  the  surviving  partners,  or  one  or  more  of  them,  being  also 
executors  of  the  deceased  partner,  are  found  not  to  have  pursued 
exactly  the  terms  of  the  power  or  option  which  has  been  given, 
there  again  the  power  or  option  to  become  purchasers  of  the  inter- 
est of  the  testator  after  his  death  falls  to  the  ground,  and  the  part- 
nership remains  an  unliquidated  partnership,  to  a  due  share  of  the 
profits  of  which  the  estate  of  the  testator  will  continue  to  be 

entitled  until  liquidation  actually  takes  place. 
[*  330]      *  Passing  from  those  two  classes  of  cases,  let  me  point 

out  to  your  Lordships'  attention  the  facts  of  this  particu- 
lar case,  so  far  as  it  is  necessary  to  refer  to  them.  The  testator 
was  a  partner  in  a  firm  constituted  in  the  year  1853 ;  and  by  the 
articles  of  partnership  then  agreed  to,  it  was  provided  that  in  the 
event  of  his  death  the  surviving  partners  should  become  actually 
entitled  to  the  whole  of  the  partnership,  and  of  the  assets  belong- 
ing to  it,  including  the  share  of  the  testator;  that  they  should 
become  the  purchasers  (for  the  term  "  purchase  *  is  used  in  the 
articles)  of  the  whole  of  the  interest  of  the  testator  upon  certain 
terms  which  are  mentioned  in  the  articles.  I  do  not  go  into  those 
terms  in  detail,  because  they  are  fresh  in  your  Lordships'  recollec- 
tion, but  the  purport  of  them  is  this,  that  whereas  the  articles 
contemplated  that  a  settlement,  or  stock-taking,  should  take  place 
at  a  certain  period  in  every  year,  it  was  provided  that  the  result 
of  the  stock-taking  of  the  30th  of  June,  which  should  happen 
next  before  the  death  of  the  testator,  should  be  the  criterion  of 
the  amount  of  his  interest  in  the  concern,  that  certain  allowances 
should  be  made,  by  way  of  interest,  in  lieu  of  profits  which  might 
have  accrued  between  that  time  of  stock-taking  and  the  time  of 
the  testator's  death,  that  then  for  the  whole  of  the  purchase -money 
which  should  be  payable  in  respect  of  the  interest  of  the  testator 
in  the  concern,  which  purchase -money  was  to  be  ascertained  in 
the  way  I  have  mentioned,  promissory  notes  should  be  given, 
making  the  purchase-money  payable  by  four  instalments  covering 
a  space  of  two  years,  and  that  a  bond  of  indemnity  should  be  given 
by  the  surviving  partners  to  the  representatives  of  the  testator. 

These  were  the  provisions  of  the  articles ;  and  your  Lordships, 
even  from  the  statement  I  have  given  of  them,  and  still  more  if 
you  will  refer  to  them  in  detail,  will  observe  how  carefully  those 
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articles  are  framed  to  constitute,  on  the  one  hand  the  relation  of 
vendor  and  purchaser  between  the  estate  of  the  testator  and  the 
surviving  partners,  and  on  the  other  hand  to  exclude  carefully  the 
idea  that  there  was  to  be  any  reckoning  whatever  of  profits,  not 
merely  from  the  day  of  the  death  of  the  testator,  but  from  the  day 
of  the  stock-taking  which  might  occur  next  before  his  death. 

Well  now,  my  Lords,  what  took  place  was  this:  The  testator 
died  on  the  13th  of  July,  1855.  There  had  been  a  stock- 
taking *  for  the  year  1854;  but,  as  I  understand  it,  there  [*  331] 
had  not  been  at  the  time  of  the  death  of  the  testator  what 
might  be  termed  a  concluded  stock-taking  for  the  30th  of  June, 
1855.  The  stock  account  for  the  year  ended  the  30th  of  June, 
1855,  is  printed;  and  although  it  does  not  appear  to  have  been 
seen  (I  believe  it  is  stated  that  it  was  not  seen,  and  that  it  could 
not  have  been  seen)  by  the  testator,  yet  it  proceeded  upon  the  foot- 
ing of  the  previous  stock-taking  of  the  year  1854,  and  contains 
upon  the  one  side  of  it  and  upon  the  other  what  were  supposed  to 
be  the  liabilities  and  the  assets  of  the  firm  at  that  time. 

My  Lords,  I  wish  to  say  with  regard  to  this  stock  account,  that 
if  the  case  of  the  appellant  here  (the  plaintifif  in  the  Court  of 
Chancery)  had  been  this  —  I  do  not  ask  for  the  profits  made  by 
the  trade  of  the  testator  after  his  death,  but  I  seek  to  have  it 
ascertained  that  the  sum  which  is  contemplated  in  the  partnership 
articles  as  the  purchase-money  for  the  interest  of  the  testator  was 
properly  adjusted,  and  for  that  purpose  I  wish  to  have  an  inquiry 
whether  the  stock  account  for  the  year  ended  on  the  ^30th  of  June, 
1855,  is  properly  described  and  properly  adjusted  by  that  state- 
ment —  if,  I  say,  that  had  been  the  case  of  the  plaintiff  in  the 
Court  of  Chancery,  I  could  have  placed  upon  it  a  very  different 
construction  from  that  which  I  place  upon  the  claim  made  by  her 
bill,  and  there  might  have  been  much  to  say,  in  my  opinion,  for  a 
claim  to  have  an  inquiry  limited  to  that  one  object.  But,  my 
Lords,  I  find  nothing  whatever  in  the  prayer  of  the  bill,  or  in  the 
statements  leading  to  the  prayer,  pointing  to  this  kind  of  relief. 
And  in  point  of  fact,  from  the  explanation  which  your  Lordships 
have  had,  you  will,  I  think,  readily  perceive  that  there  is  scarcely 
any  item  in  the  whole  of  this  stock  account  on  either  side  which 
could  by  possibility  be  the  subject  of  doubt  or  of  controversy. 
There  might  be  some  question  as  to  the  propriety  of  allowing  some 
book  debt  of  very  small  amount ;  there  might  be  some  question  as 
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to  the  value  of  some  stock  in  hand,  not  a  considerable  sum ;  but 
as  regards  all  the  other  matters  in  the  account,  they  are  scarcely 
matters  upon  which  any  controversy  could  arise. 

But  now,  my  Lords,  supposing  the  partnership  contract  to  be  of 
the  character  which  I  have  described,  the  question  which  naturally 
arises,  in  the  first  place,  is  this :  When  the  testator  died, 
[*  332]  *  if  he  had  not  constituted  any  of  the  surviving  partners 
his  representatives,  what  would  have  been  the  position 
and  what  would  have  been  the  rights  of  the  various  parties  ?  My 
Lords,  I  apprehend  it  to  be  perfectly  clear  that  in  that  case  the 
surviving  partners,  standing  at  arm's  length  towards  the  represen- 
tatives of  the  testator,  would  have  had  a  right  to  say  that  they 
were  purchasers  under  this  contract,  that  all  the  ordinary  conse- 
quences of  their  position  as  purchasers  ought  to  follow,  and  ought 
to  be  maintained,  and  that  no  qualification  should  be  engrafted 
into  the  contract  as  to  the  time  of  payment  beyond  either  what 
the  contract  itself  expressed  or  beyond  those  rules  of  law  or  of 
equity  which  bear  upon  contracts  requiring  payments  to  be  made 
at  certain  specified  times. 

My  Lords,  in  point  of  fact  the  testator  appointed  as  one  of  his 
executors  one  of  his  partners,  Mr.  Henry  Vyse.  I  apprehend  it  to 
have  been  perfectly  clear  that  the  testator  could  not,  by  appoint- 
ing one  of  his  partners  as  his  executor,  annul  that  partnership 
contract  which  he  had  deliberately  entered  into.  I  cannot  admit 
that  it  was  necessary  for  the  person  so  appointed  executor  to  dis- 
claim the  executorship  in  order  to  save  his  contract  In  the  view, 
at  least,  of  a  Court  of  Equity,  I  apprehend  that  the  contract 
remained  in  full  vigour,  even  although  there  might,  from  the 
peculiar  position  of  the  executor  as  a  surviving  partner,  be  reasons 
for  watching  narrowly  the  course  which  he  would  take  with  regard 
to  the  fulfilment  of  the  contract. 

Now,  my  Lords,  what  the  executors,  including  the  surviving 
partner,  did  after  the  death  of  the  testator  was  this:  they  pro- 
ceeded upon  the  stock-taking,  to  which  I  have  referred,  they 
opened  an  account  in  their  books  with  the  estate  of  the  testator, 
and  they  carried  to  that  account,  and  placed  to  the  credit  of  the 
estate  of  the  testator,  the  sums  which  from  time  to  time  they  put 
aside  as  representing  the  payments  which  they  would  have  to 
make  in  respect  of  the  share  of  the  testator  in  the  partnership. 
They  did  not  give  the  promissory  notes  to  which  I  have  referred ; 


R,  C.  VOL.  XIX.]     SECT.  IV. — ^DISSOLUTION  AND  ITS  CONSEQUENCES.    707 
Ko.  80.  —  Vyie  v.  Foiter,  L.  B.  7  H.  L.  882,  888. 

and,  if  given,  those  promissory  notes  obviously  would  have  been 
of  no  legal  value.  They  did  not  give  in  form  the  deed  of  indem- 
nity which  was  stipulated  for  in  the  articles  of  partnership.  But 
both  by  the  ordinary  law  in  such  a  case,  and  by  the  very 
provisions  of  *  the  articles  of  partnership,  they  would  be  [♦  333] 
bound,  although  perhaps  not  with  the  stringency  of  a  deed 
under  seal,  to  afford  that  indemnity  to  the  estate  of  the  testator. 

My  Lords,  one  of  the  nine  children  of  the  testator  among  whom 
his  estate  was  divisible,  the  present  appellant,  Emily  Vyse,  at- 
tained the  age  of  twenty-five,  at  which  she  was  to  enter  into  pos- 
session of  her  share,  in  the  year  1869 ;  and  the  present  bill  was 
filed  for  the  purpose  of  asserting  her  right  to  an  account  of  the 
profits  made  by  means  of  the  money  which  ought  to  have  been  paid 
in  the  instalments  to  which  I  have  referred  during  the  two  years 
after  the  death  of  the  testator,  but  no  part  of  which  was  in  point 
of  fact  paid  during  those  two  years.  That  was  the  claim  made  by 
the  bill ;  and  the  profits  which  the  bill  sought  to  have  an  account 
of,  and  to  recover,  were  profits  made  by  the  employment  of  the 
whole  of  tliat  money  in  the  trade,  and  not  merely  that  share  of 
the  profits  which  it  might  be  found  had  been  received  by  the  ex- 
ecutor or  executors  of  the  testator.  A  decree  was  made  by  the 
Vice-Chancellor  Bacon  in  substance  giving  effect  to  this  claim, 
and  that  decree  was  reversed  by  the  judgment  of  the  Lords  Jus- 
tices, from  which  the  present  appeal  is  brought  to  your  Lordships' 
bar. 

The  first  observation  which  I  have  to  make  to  your  Lordships 
upon  this  claim  of  the  appellant  is  this :  The  profits,  as  I  have 
said,  which  are  claimed  by  the  appellant  are  the  whole  of  the 
profits  which  may  be  found  to  have  been  made  by  the  continuance 
in  the  trade  of  the  sum  which  ought  to  have  been  paid  out  as  the 
value  of  the  interest  of  the  testator  in  the  concern.  The  partners 
other  than  the  executor  of  the  testator  are  not  present  before  the 
Court,  and  the  effect  of  the  claim  and  the  effect  of  the  decree  is  to 
make  the  executor  or  executors  who  are  present  before  the  Court 
answerable  not  merely  for  what  they  had  received  themselves,  but 
for  what  the  whole  of  the  partners  in  the  concern  had  received 
since  the  death  of  the  testator. 

My  Lords,  I  am  bound  to  say  that  it  appears  to  me  that  when- 
ever a  case  shall  occur  in  which  relief  upon  the  footing  of  an 
account  of  profits  ought  to  be  given,  if  it  should  appear  that  the 
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executors  of  a  deceased  partner,  acting  along  with  surviving  part- 
aers»  have  deliberately  and  without  justification  employed  the 

assets  of  the  testator  in  the  trade  of  the  partnership,  I 
[*  334]  should  *  expect  to  find  that  the  Court  of  Chancery  would 

be  prepared  to  hold  that  all  partners,  not  merely  those 
who  are  executors  of  the  testator,  but  also  the  surviving  partners 
who  are  not  executors,  would  be  liable  to  account  for  profits  made 
by  the  employment  of  that  which  to  the  knowledge  of  all  of  them 
is  trust-money  which  ought  not  to  have  been  so  applied.  But^ 
my  Lords,  I  have  not  heard  of  any  case,  and  I  have  not  been  able 
to  find  any  case  —  for  I  put  aside  the  case  of  Brown  v.  Ih  Tastet, 
Jac.  284  (23  R  R  59),  by  reason  of  the  great  peculiarity  of  the 
facts  of.  that  case  —  I  repeat,  I  have  not  been  able  to  find  any  case 
where  one  surviving  partner,  being  an  executor,  has  been  made 
answerable  for  the  whole  of  the  profits  made  in  the  trade  by  the 
employment  of  the  capital  of  the  testator,  those  profits  being  re- 
ceived not  merely  by  the  executor  but  by  other  partners  not 
brought  before  the  Court,  nor  subjected  to  any  liability  under  the 
decree.  I  make  that  observation  in  order  that  it  may  not  appear 
that  the  circumstance  has  been  overlooked  in  the  present  case,  that 
no  relief  is  asked  or  granted  against  the  other  partners. 

But  I  pass  from  that  for  the  purpose  of  making  this  other  obser- 
vation. It  appears  to  me  beyond  all  doubt  that  these  partnership 
articles  constitute  a  contract  in  the  clearest  and  most  distinct 
sense  of  the  term,  a  contract  between  persons  who  were  entirely 
sui  juris,  and  who  were  able  to  decide  among  themselves  what 
should  be  their  rights  and  in  what  relations  they  or  their  repre- 
sentatives should  stand  towards  each  other,  after  their  death. 
And  I  read  the  contract,  as  I  have  already  said,  as  being  a  clear 
and  absolute  contract  for  purchase;  not  an  optional,  but  a  com- 
plete contract,  binding  all  parties,  for  the  purchase  of  the  interest 
of  the  testator  on  the  1st  of  July  by  those  partners  of  his  who 
might  survive  him  in  the  concern.  It  is  true  that  the  terms  of 
that  contract  provided  for  payment  at  certain  intervals.  The  con- 
tract might  have  been  made  conditional  upon  those  payments 
being  made  at  those  particular  times;  it  might  have  been  said 
that  the  surviving  partners  should  have  a  right  to  become  pro- 
prietors of  the  whole  of  the  trade,  provided  they  gave  a  bond,  pro- 
vided they  gave  promissory  notes,  provided  the  payments  m 
respect  of  the  capital  of  the  testator  were  made  at  the  particular 
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times  indicated.  *  But  the  contract  does  not  run  in  that  [*  335] 
waj,  but  it  is  an  absolute  contract  of  purchase,  containing 
stipulations  of  the  ordinary  kind  for  the  payment  of  the  prica 
My  Lords,  I  cannot  read  those  stipulations  as  to  time  as  being  of 
the  essence  of  the  contract,  and  therefore  I  cannot  admit  that  the 
argument  of  non-payment  ad  diem  of  these  sums  would  of  itself 
put  an  end  to  the  contract. 

But,  my  Lords,  I  proceed  farther  than  that,  for  the  purpose  of 
pointing  out  to  your  Lordships  that  when  the  matter  is  looked  at 
in  this  way  your  Lordships  cannot  but  view  this  bill  of  the  appel- 
lant as  a  bill  which  is  really  framed  to  rescind  a  contract,  and*  to 
turn  that  which  is  a  purchase  of  the  assets  of  a  concern  into  an 
ordinary  liquidation  of  that  concern,  as  if  there  were  no  contract 
at  all.  Then  I  ask,  against  whom  is  this  rescission  of  the  con- 
tract directed  ?  Is  it  against  all  the  parties  to  the  contract  ?  Un- 
doubtedly not  It  is  a  bill  aiming  at  the  rescission  of  the  contract, 
but  directed  only  against  one  party  to  the  contract,  namely,  the 
executor  of  the  testator.  No  notice  whatever  is  taken  of  the  other 
parties  to  the  contract,  and  as  to  the  other  parties  to  the  contract, 
the  surviving  partners  who  are  not  executors,  they  have  a  right  to 
say,  and  they  are  left  at  liberty  by  these  proceedings  to  say,  that 
the  contract  continues,  that  they  are  bound  by  it,  and  that  they 
are  entitled  to  the  benefit  of  it  The  proceeding  is  a  more  anoma- 
lous one  than  any  I  ever  recollect  It  is  a  proceeding  attempting 
to  rescind  a  contract  binding  a  number  of  persons,  and  yet  to  re- 
scind it  only  as  to  one  out  of  the  several  persons  who  are  bound 
by  it 

Then  again,  my  Lords,  in  connection  with  this  there  is  this 
question :  If  the  plaintiff  is  limited,  as  I  apprehend  she  must  be 
limited,  in  any  relief  she  may  ask  to  the  surviving  partner  who 
is  the  executor  of  the  testator,  what  is  to  be  the  position  of  the 
other  partners?  The  contract  cannot  be  rescinded  as  to  them. 
There  will  be,  so  far  as  they  are  concerned,  the  interest  running 
upon  the  sums  which  represent  the  purchase-money  of  the  testa- 
tor's interest  And  this  farther  anomaly  would  arise,  there  would 
be  a  reckoning  of  profits  in  respect  of  the  share  in  the  concern  of 
the  executor,  and  there  would  be  a  reckoning  of  interest  upon  other 
parts  of  the  principal  sum,  in  respect  of  the  share  in  the  concern 
of  the  surviving  partners,  who  are  not  executors.  My 
*  Lords,  this  really  reduces  the  claim  of  the  appellant  to  [*  336] 
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a  simple  absurdity.  It  is  the  universal  practice  of  the  Court 
in  a  case  of  this  kind,  that  if  relief  is  sought,  and  if  relief  can 
be  obtained  on  the  footing  of  an  account  of  profits,  it  must  be  an 
account  of  profits  and  nothing  else,  and  it  must  be  an  account 
of  profits  for  the  whole  period,  and  in  respect,  as  it  appears  to  me, 
of  the  whole  sum;  and  the  mixture  to  which  the  appellant  is 
obliged  to  resort,  of  a  claim  for  profits  and  a  claim  for  interest, 
shows  of  itself  how  imtenable  is  the  proposition  of  the  appellant. 

My  Lords,  I  own  I  am  prepared  to  hold  that  mere  delay  in  the 
absence  of  fraud,  in  the  absence  of  a  provision  making  time  of  the 
essence  of  a  contract,  will  not  rescind  a  contract  such  as  we  find 
in  these  articles  of  co-partnership,  and,  above  all,  mere  delay  will 
not  have  that  effect  when  the  delay  is  accounted  for,  as  it  seems 
to  me  that  it  can  be  and  is  accounted  for  here,  and  shown  to  have 
been  either  necessary  for  the  realisation  of  the  sum  which  had  to 
be  paid,  or,  at  all  events,  of  very  considerable  benefit  to  both  of 
the  parties  concerned ;  because,  although  I  entirely  agree  with  the 
observations  that  were  made,  and  I  think  it  is  a  just  inference 
from  the  evidence  in  this  case,  that  it  was  highly  convenient  for 
the  surviving  partners  that  these  payments  should  not  have  been 
made  at  the  time  stipulated  for  in  the  articles  of  partnership,  I 
cannot  but  draw  the  conclusion,  from  the  facts  before  your  Lord- 
ships, that  it  was  also  for  the  real  interest  of  all  the  cestuis  que 
trust  that  payment  should  not  be  forced  at  the  day  actually  stipu- 
lated for.  But,  whether  it  was  convenient  or  whether  it  was  not 
convenient,  it  appears  to  me  that  the  contract  is  not  rescinded  by 
the  delay  in  the  absence  of  any  circumstances  of  fraud  or  any  spe- 
cial circumstances  upon  which  the  rescission  of  the  contract  could 
be  founded. 

I,  therefore,  humbly  suggest  to  your  Lordships  that  you  should 
affirm  the  judgment  of  the  Lords  Justices,  and  dismiss,  with 
costs,  the  appeal  in  this  case. 

Lord  Hatherley  :  — 

My  Lords,  in  stating  my  concurrence  in  the  decision  at  which 
my  noble  and  learned  friend  on  the  woolsack  has  expi-essed  his 
desire  that  your  Lordships  should  arrive,  I  shall  conform 
[*  337]  most  *  readily  to  the  suggestion  he  made,  that  not  one 
word  should  fall  from  any  of  us  tending  to  cast  the  slight- 
est doubt  upon  the  well-established  principle  that  no  trustee  can 
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be  allowed  to  make  one  pound  of  advantage  out  of  the  trust  money 
which  is  committed  to  his  trust,  with  a  view  to  the  profiting  him- 
self at  the  expense  of  his  cestui  que  trust,  or  at  the  cost  of  putting 
trust  property  in  jeopardy  in  order  that  he  may  profit  by  the  use 
he  makes  of  it  I  will  not  say  one  single  word  to  detract  from 
the  somewhat  strong  expressions  used  in  the  case  of  Fiety  v.  Stace, 
4  Ves.  620,  or  from  those  used  in  the  later  case  of  Docker  v.  Somes, 
2  My.  &  K.  655,  in  both  which  cases  the  learned  Judges  before 
whom  matters  of  this  description  arose  with  reference  to  the  em- 
ployment of  the  money  of  cestuis  qvs  trust  in  partnership  or  busi- 
ness transactions,  have  thought  it  right,  with  some  degree  of  force 
and  vehemence,  almost  passing  beyond  the  ordinary  bounds  of 
judicial  expression,  to  mark  the  decided  course  that  the  Court  of 
Chancery  will  always  take  in  keeping  a  trustee  strictly  in  bounds 
with  regard  to  dealing  with  the  money  committed  to  his  trust 

But,  my  Lords,  we  have  in  this  case  circumstances  in  them- 
selves of  a  peculiar  character,  and  such  as  I  do  not  recollect  to 
have  met  with  in  any  other  case  brought  before  our  attention, 
among  the  numerous  cases  that  have  been  cited  at  the  bar.  In 
the  very  opening  of  the  case,  I  think  Mr.  Kay  felt  the  difficulty 
of  dealing  with  the  completed  contract  (executory  only  with  re- 
gard to  certain  details  in  order  to  carry  it  into  full  effect)  con- 
tained in  the  articles  of  partnership  for  the  sale  of  the  whole 
interest  and  share  of  any  predeceasing  partner  to  the  surviving 
partners.  He  endeavoured  to  compare  this  case  from  the  first  with 
Willett  V.  Blanford,  1  Hare,  253,  and  to  represent  it  as  a  case  in 
which  an  option  was  offered  to  the  surviving  partners  to  become 
the  purchasers  of  their  deceased  partner's  share ;  and  on  the  non- 
compliance of  the  surviving  partners  with  the  terms  and  condi- 
tions which  were  expressed  with  reference  to  the  purchase,  he 
endeavoiired  to  argue  that  they  had  declared  their  option  and  had 
expressed  their  intention  in  fact  of  not  becoming  purchasers,  and 
that  they  were  to  be  treated  from  thenceforth  as  merely 
in  the  condition  of  ordinary  surviving  *  partners.  And  [*  338J 
one  of  those  partners  being  also  himself  a  trustee  or  ex- 
ecutor of  the  deceased  partner's  estate,  he  said  the  case  fell  within 
the  simple  rule  enunciated  in  Piety  v.  Stace,  which  has  been 
adopted  and  followed  in  so  many  subsequent  casea  This  was  his 
first  difficulty. 
-    Now,  it  is  quite  plain  from  the  partnership  articles  that  the 
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very  circumstance  was  provided  against  which  arose  in  Cook  v. 
Collingridge,  Jac.  607>  and  other  cases  of  that  description,  and 
which  created  so  much  difficulty  in  the  case  of  Crawdiay  v.  CoU 
lins,  15  Ves.  218,  1  Jac.  &  W.  267,  namely,  the  dealing  with  the 
assets  of  a  deceased  partner,  and  improperly  making  use  of  his 
money  after  his  death,  instead  of  winding  up  the  partnership, 
thereby  occasioning  great  confusion,  necessarily,  in  unravelling 
all  the  proceedings  which  during  a  course  of  years  had  been  taken 
by  the  surviving  partners.  I  say  it  is  quite  plain  from  these 
partnership  articles  that  in  order  to  avoid  that  very  difficulty  the 
partners  in  this  case  carefully  stipulated  that  there  should  be  no 
question  whatever  of  a  mixture  of  accounts  on  the  part  of  the  de- 
ceased partner  with  those  of  the  surviving  partners,  or  the  con- 
tinuing partnership ;  and  they  for  that  purpose,  in  terms  which  I 
will  not  now  read  in  full,  but  which  are  clearly  and  plainly  set 
out,  laid  down  a  complete  method  of  ascertaining  the  share  of  the 
deceased  partner,  and  added  an  equally  complete  direction  that 
the  other  partners  should  become  purchasers,  in  so  many  words,  of 
the  share  of  the  deceased  partner,  in  the  manner  which  was  therein 
mentioned  and  specified 

That  manner  was  a  very  simple  one,  and  ought  not  I  think  in 
this  case  to  create  any  difficulty  whatever.  It  was  that  the  share 
of  the  deceased  partner  should  be  taken  to  be  that  which  it  was 
found  to  be  on  any  30th  of  June  immediately  preceding  his  de* 
cease,  with  certain  directions  in  case  he  should  die  before  the  30th 
of  June,  or  after  that  date,  when  what  was  to  be  done  was  very 
carefully  described.  Taking  his  share  at  that  rate,  certain  arrange- 
ments were  made  for  his  having  a  sum,  not  by  way  of  profits  (it  is 
carefully  provided  that  it  should  not  be  in  that  form),  but  a  cer- 
tain amount  of  interest  "  in  lieu  of  profits, "  if  he  survived  the  30th 
of  June  by  so  many  months,  and  a  certain  larger  sum  if 
[*  339]  *  he  survived  the  30th  of  June  by  so  many  months  more, 
and  so  on.  Every  care  is  taken  to  prevent  the  necessity 
of  having  any  farther  account  whatever  as  between  the  deceased 
partner  and  the  surviving  partners  in  the  co-partnership. 

The  mode  of  ascertaining  a  deceased  partner's  share  being  that 
it  shall  be  taken  as  of  the  value  of  which  it  was  found  to  be  on 
the  30th  of  June  preceding  the  decease,  it  did  so  happen  in  this 
case  that  the  first  30th  of  June  occurred  in  the  testator's  lifetime 
(that  was  the  30th  of  June,  1854),  and  the  account  was  taken  and 
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entered  in  the  books,  as  I  understand,  in  his  own  handwriting. 
It  is  not,  however,  material  whether  it  was  entered  in  his  own 
handwriting  or  not,  it  was  entered  in  the  books,  though  not  signed 
by  the  partners ;  and  there  can  be  no  doubt  about  his  having  been 
bound  by  that  first  account  He  died  in  July  of  the  subsequent 
year,  and  the  account  of  the  30th  of  June  of  that  year  had  not 
been  at  that  moment  made  up  and  entered  in  the  books,  nor  is 
there  any  evidence  that  any  such  account  had  been  shown  to  him 
or  approved  of  by  him ;  but  according  to  the  evidence  of  the  ex- 
ecutor who  was  also  a  partner,  Mr.  Henry  Vyse,  the  preparations 
were  made  for  this  account  —  and  not  only  were  the  preparations 
made,  but,  he  says,  the  valuations  which  were  necessary  took 
place  —  during  the  testator's  lifetime;  at  a  time,  therefore,  before 
Mr.  Henry  Vyse  was  in  a  position  in  which  his  interest  in  the 
least  conflicted  with  his  duty.  He  was  simply  in  the  position  of 
a  partner  and  brother  of  the  testator.  He  says  the  accounts  were 
'*  worked  out "  after  the  testator's  death. 

That  being  so,  my  Lords,  let  us  see  whether  any  difficulty 
could  really  and  seriously  arise  in  an  account  of  that  description 
in  the  absence  of  fraud.  When  you  look  at  the  items  which  are 
contained  in  the  account,  which  is  called  a  sort  of  balance-sheet, 
though  it  is  not  actually  balanced  in  the  paper  that  was  sent  to 
the  plainti£F  upon  her  demand  for  information  on  the  subject; 
looking,  I  say,  at  the  liabilities  on  the  one  side  and  the  assets  on 
the  other,  you  will  find  that  there  are  very  few  matters  indeed 
which  required  any  special  valuation  or  assessment,  or  appraise- 
ment (the  latter  is  the  word  that  has  often  been  used)  with  regard 
to  their  amount  There  are  the  debts  in  the  ledgers,  £18,623  10& 
Id. ;  all  that  would  have  to  be  done  with  the  debts  would 
be  to  select  those  *  which  were  considered  bad  or  doubt-  [•  340] 
f  ul,  and  distinguish  them  from  the  total  amount  of  debts, 
in  order  to  estimate  that  particular  asset  properly.  Then  there  is 
the  value  of  certain  premises  where  the  business  was  carried  on, 
which  aie  expressly  directed  by  the  articles  never  to  be  put  at 
a  higher  value  than  that  at  which  they  were  entered  in  the  first 
balance-sheet,  and  which  seem  here  to  have  been  put  at  the  same 
value.  Then  there  is  the  New  York  balance,  £130,340,  being  in 
itself  nearly  half  the  whole  amount  of  the  assets.  That,  no  doubt, 
was  made  out  in  New  York,  and  is  not  pretended  to  have  been 
made  out  by  Mr.  Henry  Vyse,  who  is  executor  here  in  England.- 
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No  doubt  it  is  brought  over  from  the  New  York  books.  There  is 
a  smaller  amount  of  a  similar  character  from  Prato,  and  then  there 
is  "  Stock  in  hand  £5622, "  which  is  another  item  that  would  re- 
quire appraisement  The  debts  and  the  stock  in  hand,  I  think, 
may  be  said  to  be  the  only  items  that  would  require  anything  in 
the  way  of  appraisement  or  valuation.  Then  the  allowance  on 
book  debts  on  the  other  side  is  put  at  £870 ;  and  there  are  some 
marks  against  the  following  item  which  I  suppose  mean  ditto. 
If  so,  that  item  means  allowance  for  chance  of  bad  bills  £308  3$. 
Those  two  items  amount  together  to  £1178,  which  is  the  total 
amount  of  the  two  allowances  in  respect  of  debts. 

It  is  enough  perhaps  to  say,  as  the  noble  and  learned  Lord  who 
has  preceded  me  has  said,  that  there  is  really  no  challenge  what- 
ever of  those  accoimts  as  being  wrongly  or  improperly  made  by 
Mr.  Vyse,  the  executor,  at  the  time  when  he  was  not  executor, 
and  when  they  were  entirely,  as  he  calls  it,  completed  and  "  per- 
fectly worked  out;'  that,  I  think,  is  his  expression.  There  is 
no  such  charge.  There  is  merely  the  general  vague  charge  which 
one  finds  in  almost  every  bill  of  this  description,  that  if  a  full 
account  were  taken  there  would  be  a  great  deal  more  found  to  be 
due.  But  that  is  not  the  way  to  challenge  or  impeach  an  account 
on  the  ground  of  irregularity  or  fraud.  Therefore  I  must  take 
this  case  as  being  one  in  which  there  is  not  even  an  allegation  of 
impropriety,  and  the  case  must  rest  solely  on  the  general  assump- 
tion which  the  Court  of  Chancery  most  properly  makes,  that  a 
man  who  is  acting  in  a  position  in  which  his  duty  may  conflict 
with  his  interest  is  not  to  be  allowed  to  say,  "  I  did 
[*  341]  nothing  wrong ;  "  but  *  the  Court  will  jealously  scrutinise 
all  that  he  does,  and  will  take  care  to  see  that  his  duty 
has  been  performed,  in  case  there  is  any  reasonable  degree  of  doubt 
thrown  upon  the  subject 

But,  my  Lords,  in  this  case  there  is  really  no  doubt  whatever. 
The  agreement  is  for  the  purchase  of  the  testator's  interest ;  and  if 
you  compare  this  account  or  balance-sheet  with  the  balance-sheet 
of  the  preceding  year,  it  shows  very  few  items  which  would  admit 
of  anything  like  duty  conflicting  with  interest  in  the  valuation. 
And  in  the  absence  of  any  specific  charge  to  that  effect,  it  is  not  a 
case  in  which,  with  items  of  this  description  and  of  this  magni- 
tude, the  Court  will  take  on  itself  to  say  that  that  which  was  the 
main  object  of  all  the  parties  to  the  partnership  articles  should  be 
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frustrated  and  rendered  wholly  inoperative,  because  one  of  the 
parties  to  the  arrangement  has  been  made,  by  another  party,  who 
happened  to  be  the  pre-deceasing  partner,  his  executor,  and  has 
therefore  been  placed  in  a  position  of  diflBculty  with  regard  to 
making  up  the  accounts.  I  apprehend  that  the  Court  can  place 
perfect  confidence  in  this  account  It  was  made  up  (as  it  is 
sworn)  on  the  principles  on  which  the  former  account  was  made 
up  during  the  lifetime  of  the  testator;  and,  as  one  sees  on  the 
very  face  of  it,  there  is  a  very  small  amount  of  items  upon  which 
there  would  have  arisen  any  possible  question  if  such  a  question 
had  been  raised,  which  it  has  not  been. 

Now  what  was  the  intent  of  the  articles'?  It  was  the  sale  of 
the  business  to  the  surviving  partners  in  order  to  preserve  the 
business.  It  was  a  family  business  in  which  the  testator  had 
been  engaged  with  his  brothers,  and,  like  all  the  other  partners, 
was  most  anxious  that  the  business  should  be  preserved,  and  that 
it  should  not  be  broken  up  or  destroyed.  Yet  the  argument  urged 
upon  us  is  that,  from  the  circumstance  of  his  having  made  his 
brother  his  executor,  he  put  things  in  such  a  position  that  the 
whole  arrangement  must  necessarily  go  off  because  no  valuation 
could  be  made.  It  is  quite  idle  to  deal  farther  with  that  part  of 
the  case  as  to  valuation. 

But  now  comes  the  question  with  regard  to  the  money  not  hav- 
ing been  paid  within  two  years,  which  was  the  appointed  time  for 
the  payment  of  the  money  found  to  be  due  to  the  deceased  part- 
ner. Bearing  in  mind  that  the  manifest  intent  of 
*  the  partnership  articles  is  that  this  shall  be  a  continu-  [♦  342] 
ing  business,  and  that  it  shall  not  be  a  business  which 
will  be  put  an  end  to  by  the  death  of  one  of  the  partners,  but  that 
that  partner's  share  shall  be  taken,  for  the  express  purpose  of  con- 
tinuing the  business,  by  the  surviving  partners ;  bearing  that  in 
mind,  I  say,  and  seeing  nothing  whatever  upon  the  face  of  the 
whole  transaction  which  can  lead  one  to  infer  that  time  was  of 
the  essence  of  the  contract,  we  have  to  ask  ourselves  whether  the 
contract  is  to  be  at  an  end  if  it  is  not  performed  at  the  time 
named,  that  is,  at  the  end  of  the  two  years.  There  is  nothing 
which  would  justify  a  Court  of  Equity  in  so  holding.  The  effect 
of  that  argument  would  be  simply  to  annihilate  the  contract  on 
the  ground  of  time  being  of  the  essence  of  it,  and  to  say,  True  it 
is  we  could  not  in  any  other  shape,  perhaps,  deprive  you  of  the 
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profits  of  the  business,  which  it  was  contracted  and  stipulated  you 
were  to  have,  on  the  decease  of  any  one  of  the  partners,  upon  pay- 
ing his  share  —  we  could  not  do  that  directly  —  but  because  the 
money  was  not  paid  down  ad  diem,  and  because  the  testator  hap- 
pens to  have  made  you  his  executor,  we  will  take  from  you,  with 
the  one  hand,  that  which  the  contract  gives  you,  and  say  that  be- 
cause you  have  allowed  this  money  to  remain  in  your  possession 
one  minute  (as  Lord  Alvanlby  expresses  it  in  Piety  v.  Staee,  4 
Yes.  620),  after  the  time  at  which  it  should  have  been  paid,  you 
as  executor  are  to  be  fixed  with  those  profits  which,  qud  partner, 
you  would  be  entitled  to  if  time  were  not  of  the  essence  of  the 
contract  My  Lords,  I  do  not  know  of  any  authority  which  would 
justify  your  Lordships  in  coming  to  that  conclusion,  or  in  destroy- 
ing this  contract  because  the  precise  time  for  the  payment  has  not 
been  observed. 

My  Lords,  if  there  had  been  any  appearance  whatever  of  fraud, 
or  any  appearance  whatever  of  an  attempt  to  obtain  undue  advan- 
tage by  the  non-payment  of  the  money;  if  there  had  been  any 
appearance  of  the  non-payment  of  the  money  having  arisen  from 
any  other  than  natural  causes,  and  causes  which  would  have  in- 
duced the  Court  of  Chancery,  if  the  matter  had  been  before  it,  to 
say  that  it  was  for  the  benefit,  not  only  of  those  retaining  the 
money,  but  of  all  parties,  that  time  should  be  given  for  the  farther 

completion  of  the  contract,  because  the  realisation  of  the 
[*  343]  *  assets  was  better  secured  by  the  business  being  carried  on 

in  the  manner  in  which  it  was  carried  on,  regard  being 
had  especially  to  that  considerable  asset,  amounting  to  about 
£100,000,  which  I  have  referred  to,  as  to  which  there  is  evidence 
that  it  could  not  have  been  got  in  in  anything  like  the  time 
specified,  namely,  the  two  years,  then  the  principle  might  have 
been  applied,  and  properly  applied,  which  has  governed  other  cases 
where  executors  have,  for  their  own  benefit,  retained  money  in 
their  possession,  and  employed  it  for  their  own  business,  at  the 
expense  of  their  cestui  que  trust 

But  in  this  case,  my  Lords,  I  think,  on  the  one  hand,  there  is 
nothing  which  would  justify  us  in  saying  that  time  was  so  far  of 
the  essence  of  this  contract  that  if  it  is  not  performed  at  the  time 
specified  the  contract  should  be  utterly  broken  and  destroyed. 
And  I  think,  on  the  other  hand,  there  is  nothing  which  shows  us 
that  in  so  extending  the  time  there  has  been  any  attempt  on  the 
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part  of  the  executor  to  obtain  an  undue  advantage,  or  to  do  any- 
thing else  except  to  find  the  best  mode  of  paying  this  heavy  debt, 
not  only  for  the  advantage  of  the  partners  themselves,  but  also  for 
the  advantage  of  those  persons  who  were  to  be  paid,  and  who,  in 
order  to  obtain  their  money,  as  far  as  they  were  able,  would  gladly 
have  waited  to  have  the  debt  liquidated  in  the  manner  in  which 
it  has  been  liquidated,  which  has  been  a  very,  advantageous  man- 
ner to  the  persons  to  whom  the  money  was  due,  namely,  by  the 
payment  of  the  debt  with  compound  interest  In  the  absence  of 
any  such  evidence  of  impropriety  of  conduct  on  the  part  of  the 
executor,  I  apprehend  that  this  is  not  a  case,  my  Lords,  in  which 
you  can  safely  act  on  any  extension  of  the  rule  which  has  been  re- 
ferred to ;  and  such  an  extension,  I  apprehend,  it  would  be,  if  you 
were  to  say  that,  simply  in  consequence  of  the  money  remaining 
where  it  was  under  the  original  contract,  but  beyond  the  period 
fixed  by  the  original  contract,  you  are  thereupon  to  fix  the  conse- 
quences of  the  continuance  of  the  partnership  upon  the  executor, 
and  to  take  from  him  all  the  benefit  of  that  contract  which  he  has 
entered  into,  and  which,  so  far  as  we  can  see,  he  has  successfully 
carried  into  eflfect  for  the  benefit  of  all  parties  concerned. 

I  therefore  concur  in  the  conclusion  to  which  my  noble 
and  *  learned  friend  on  the  woolsack  has  advised  your  [*  344] 
Lordships  to  come. 

With  regard  to  the  £1600,  I  think  that  is  placed  out  of  the  dis- 
cussion by  the  offer  which  was  made  before  the  Lords  Justices 
and  not  accepted. 

Lord  Selborne  :  — 

My  Lords,  the  appellant's  counsel  in  opening  his  case  did  not 
impeach,  in  the  first  instance,  the  balance-sheet  of  1855  as  having 
been  arrived  at  in  an  improper  manner ;  but  when  the  respondent's 
counsel  mentioned  the  fact  that  that  balance-sheet  was  not  com- 
pletely made  out  in  the  testator's  lifetime,  a  doubt  did  at  first 
occur  to  me  whether,  having  regard  to  the  element  of  valuation 
which  was  involved  in  it,  this  might  not  affect  the  finality  of  the 
contract  for  the  sale  of  the  testator's  share  in  the  business  to  his 
co-partners  contained  in  the  deed  of  1853.  That  doubt,  however, 
was  in  the  farther  course  of  the  argument  completely  removed.  It 
is  to  be  borne  in  mind  that  the  valuations  which  entered  into  that 
balance-sheet  were  only  of  particular  items  in  the  general  stock, 
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taken  inter  socios,  and  not  of  the  testator's  interest  as  between  him- 
self and  his  co-partners  for  the  purpose  of  a  contract  of  purchase. 

The  evidence  as  to  the  time  and  manner  in  which  those  items 
were  valued,  is  that  contained  in  the  statement  of  Mr.  Henry 
Vyse,  the  executor,  who  says :  "  The  house  has  existed  for  about 
eighty  years.  I  joined  it  in  1838.  During  all  that  time  the 
annual  valuation  of  the  partnership  assets  has  been  carried  out  in 
the  same  way.  The  valuation  of  1855  was  conducted  exactly  in 
the  same  way  as  it  had  been  in  previous  years,  and  in  the  same 
way  as  had  been  followed  by  the  testator  in  his  lifetime.  The 
valuation  for  1855  was  a  regular  and  proper  valuation.  The 
actual  valuations  for  that  year  were  made  in  the  lifetime  of  testa- 
tor though  not  worked  out  before  his  death. " 

My  Lords,  this  valuation  was  a  thing  which  it  was  the  duty  of 
the  partners,  according  to  their  partnership  articles,  to  make  at 
the  time  and  in  the  manner  in  which  it  was  made ;  and  I  think 
that,  according  to  the  true  conclusion  to  be  drawn  from  the  evi- 
dence, it  was  made  at  the  proper  time  and  in  the  proper  manner 
by  one  partner  for  all  the  firm ;  and  no  error  in  it  being 
[*  345]  shown,  or  •  suggested,  I  think  that  consistently  with 
sound  principles,  and  with  the  case  of  Coventry  v.  Bar- 
clay,  33  Beav.  1,  3  De  G.  J.  &  S.  320,  it  was  sufficiently  made  to 
fix  the  amount  of  the  purchase-money  payable  according  to  the 
terms  of  the  contract 

That  being  so,  my  Lords,  we  have  to  consider  what  the  contract 
was.  It  was  a  contract  which,  as  to  the  other  partners  who  were 
not  executors,  gave  them  the  full  rights  of  purchasers  jointly  with 
the  executor,  in  a  manner  which  the  executor  could  have  no  right 
or  power  whatever  to  alter  or  interfere  with.  They  became  mere 
debtors,  and  the  executor  was  only  joint  debtor  with  them  to  the 
testator's  estate  for  the  purchase-money ;  the  whole  business  and 
the  whole  property  becoming  their  own,  and  no  lien  being  by  the 
contract  reserved  upon  it  in  favour  of  the  testator's  estate,  at  all 
events  not  specifically.  That  being  so,  it  appears  to  me  to  be 
quite  impossible,  that,  so  long  as  that  was  a  debt  bearing  interest 
at  5  per  cent  as  between  the  estate  and  some  of  the  joint  debtors, 
it  could  have  any  other  or  different  character  as  to  the  other  joint 
debtor,  and  unless  the  delay  which  happened  altered  the  original 
relation  of  vendor  and  purchaser,  of  debtor  and  creditor,  resulting 
from  the  contract,  that  original  relation  must  continue,  and  must 


R.  C.  VOL.  XIX.J     SECT.  IV. — DISSOLUTION  AND  ITS  CONSEQUENCES.    719 
Ko.  80.  — VyM  V.  Fofter,  L.  B.  7  E.  L.  845,  84a 

continue  as  to  the  one  partner  who  is  executor,  as  much  as  with 
respect  to  the  others  who  are  not 

The  question  therefore  really  is,  whether  from  mere  delay, 
under  the  circumstances  of  this  case,  in  the  payment  of  the  debt 
your  Lordships  can  infer  either  (as  my  noble  and  learned  friend 
on  the  woolsack  put  it)  rescission  or  repudiation  of  the  contract  of 
purchase,  or,  on  the  other  hand  (as  I  would  put  it),  a  new  con- 
tract of  forbearance,  equivalent  to  an  agreement  to  lend  the  money 
de  novo,  as  if  it  had  been  paid  to  the  executors,  and  then  lent  back 
again.  I  am  far  from  saying  that  cases  might  not  be  supposed  in 
which  you  might  come  to  the  one  or  the  other  of  these  two  con- 
clusions ;  but  I  quite  agree  with  what  has  been  said  by  my  noble 
and  learned  friend  on  the  woolsack,  that  from  mere  delay  in  pay- 
ment, under  the  circumstances,  of  such  a  joint  debt  as  this,  due 
from  an  executor  and  strangers  to  the  executorship,  under  a  con- 
tract made  by  the  testator  himself,  you  ought  not  to  draw  any 
such  inference. 

*My  Lords,  the  only  case  which  was  referred  to,  which,  [*  346] 
as  it  appeared  to  me,  involved  circumstances  at  all  similar 
to  these,  was  the  case  of  Jones  v.  Foxall,  15  Beav.  328,  21  L.  J. 
Ch.  725.  What  was  actually  done  by  the  decree  in  Jones  v.  Foimll 
prevents  that  case  from  being  an  authority,  as  far  as  the  decree 
goes,  for  the  proposition  for  which  it  was  cited,  because  the  trus- 
tee there  being  bound  by  the  terms  of  his  trust  to  call  in  the  debt 
at  a  particular  time,  and  being  also  bound,  by  reason  of  the  in- 
fancy of  the  cestui  que  trust,  to  accumulate  the  income  of  the  trust 
fund  for  the  benefit  of  the  infant  plaintiff,  was  charged  with  com- 
pound interest,  which  the  very  existence,  and  neglect,  of  the 
obligation  to  accumulate,  might  make  perfectly  proper.  It  may, 
indeed,  be  inferred,  from  some  expressions  in  the  judgment,  that 
the  late  Master  of  the  Eolls  did  in  that  case  think  that  there 
might  have  been  a  right  on  the  part  of  the  cestui  que  trust  to  claim 
the  profits  made  by  the  use  of  the  money,  in  the  business  in  which 
the  executor  was  a  partner,  to  the  extent  of  the  executor's  share  of 
those  profits,  if  that  had  appeared  to  be  more  for  the  advantage  of 
the  cestui  que  trust  My  Lords,  with  very  great  respect  and  defer- 
ence to  that  noble  and  learned  Lord  (if  he  was  of  that  opinion), 
I  am  not  prepared  to  treat  that  dictum  in  JoTies  v.  Foxall  as  an 
authority  which  ought  to  govern  the  decision  of  the  present  case, 
or  of  any  other  case  similar  in  its  circumstances. 
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The  ciTcumstances  of  Jotus  v.  Foxall,  as  I  recollect  them,  were 
simply  these :  There  was  a  common  loan  of  small  amount  by  the 
owner  of  the  money  to  certain  bankers,  at  5  per  cent  interest,  and 
afterwards  a  trust  of  that  debt,  so  due  from  the  bankers,  was  con- 
stituted, one  of  the  partners  in  the  bank  being  made  the  trustee ; 
and  undoubtedly  it  became  his  duty,  at  a  certain  time  fixed  by  the 
trust  deed,  to  call  in  the  money,  which  duty  he  did  not  perform. 
As  far  as  the  other  partners  were  concerned,  they  were  not  treated 
as  in  any  way  otherwise  liable,  by  reason  of  what  had  taken  place, 
than  they  had  originally  been  as  mere  debtors.  I  cannot  agree 
that,  in  those  circumstances,  the  liability  of  the  trustee,  who 
was  a  partner  in  the  bank,  to  account  for  profits  made  by  the  use 
of  this  money  in  the  banking  business  after  the  time  when  he 
ought  to  have  called  it  in,  could  have  been  established, 
[*  347]  *  his  co-partners  not  being  liable.  There  was  a  difiTerent 
ground,  entirely  depending  upon  the  terms  and  nature  of 
the  trust  itself,  on  which  the  trustee  might  be  (as  he  was)  charged 
with  compound  interest;  and  it  may  be  that,  independently  of 
anything  in  the  particular  nature  or  terms  of  the  trust,  a  trustee 
who  sufiTers  money,  which  he  ought  to  call  in,  to  be  used  in  a 
business  in  which  he  has  an  interest,  may  be  chargeable  with 
compound  interest  Of  that  I  say  nothing.  But,  my  Lords,  that 
being  the  only  authority  cited,  as  a  case  the  circumstances  of 
which  at  all  resemble  the  present,  I  must  say  that,  unless  the  case 
can  be  distinguished  on  some  ground,  of  which  I  am  not  at  present 
aware,  I  cannot  agree  with  what  seems  to  have  been  the  view  of 
the  Master  of  the  Rolls  on  that  point  And,  not  agreeing  with 
what  was  there  said  (if  it  was  intended  to  bear  that  meaning),  I 
know  of  no  other  authority  which  could  be  reasonably  referred  to 
in  support  of  the  argument  of  the  present  appellant 

My  Lords,  I  entirely  agree  in  other  respects  with  what  has 
fallen  from  your  Lordships  with  regard  to  this  case. 

Order  appealed  from  affirmed,  and  appeal  dismissed  icith  costs. 

Lords'  Journals,  14th  July,  1874. 

ENGLISH  NOTES. 

In  Yates  v.  Finn  (1880),  13  Ch.  D.  839,  49  L.  J.  Ch.  188,  28  W.  R. 
387,  A.  and  B.  entered  into  partnership  in  the  business  of  lamp  sellers 
for  a  term  of  ten  years,  under,  articles  which  provided  for  an  equal 
division  of  profits  after  payment  of  interest  on  their  respective  capitals. 
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After  A.'8  death,  B.,  without  the  consent  or  acquiescence  of  A.'8  repre- 
sentatives, continued  to  carry  on  the  trade,  and  to  employ  in  it  the 
capital  of  A.,  which  was  much  larger  than  his  own.  It  was  held  by  Vice- 
chancellor  Hall,  that  after  allowing  B.  a  fair  sum  for  his  services  in 
carrying  on  the  trade,  the  profits  during  the  period  when  the  capital 
was  so  employed  after  A.'s  death,  were  divisible  between  B.  and  A.'s 
executors,  rateably  according  to  the  value  of  the  respective  capitals. 

Where  a  surviving  partner,  with  concurrence  of  the  representatives 
of  the  deceased  partner  who  had  provided  the  whole  of  the  capital,  car- 
ried on  the  business  for  some  time  with  a  view  to  its  sale  as  a  going 
concern,  but  the  attempt  was  abandoned  without  any  profit  being  made, 
the  surviving  partner  was  held  not  entitled  to  any  remuneration  for  his 
services.  In  re  Aldridge,  Aldridge  v.  AldridgSy  1894,  2  Ch.  97,  63  L. 
J.  Ch.  465,  70  L.  T.  724,  42  W.  R.  409. 

By  the  Partnership  Act,  1890  (53  &  64  Vict.  c.  39),  sections  42-44, 
the  ordinary  consequences  of  dissolution  as  between  the  respective 
estates  of  the  former  partners,  are  described  as  follows :  — 

'*42.  —  (1.)  Where  any  member  of  a  firm  has  died  or  otherwise 
ceased  to  be  a  partner,  and  the  surviving  or  continuing  partners  carry 
on  the  business  of  the  firm  with  its  capital  or  assets  without  any  final 
settlement  of  accounts  as  between  the  firm  and  the  outgoing  partner 
or  his  estate,  then,  in  the  absence  of  any  agreement  to  the  contrary 
the  outgoing  partner  or  his  estate  is  entitled  at  the  option  of  himself 
or  his  representatives  to  such  share  of  the  profits  made  since  the  disso- 
lution as  the  Court  may  find  to  be  attributable  to  the  use  of  his  share 
of  the  partnership  assets,  or  to  interest  at  the  rate  of  five  per  cent  per 
annum  on  the  amount  of  his  share  of  the  partnership  assets. 

"  (2.)  Provided  that  where  by  the  partnership  contract  an  option  is 
given  to  surviving  or  continuing  partners  to  purchase  the  interest  of  a 
deceased  or  outgoing  partner,  and  that  option  is  duly  exercised,  the 
estate  of  the  deceased  partner,  or  the  outgoing  partner  or  his  estate,  as 
the  case  may  be,  is  not  entitled  to  any  further  or  other  share  of  profits ; 
but  if  any  partner  assuming  to  act  in  exercise  of  the  option  does  not  in 
all  material  respects  comply  with  the  terms  thereof,  he  is  liable  to  ac- 
count under  the  foregoing  provisions  of  this  section. 

"43.  Subject  to  any  agreement  between  the  partners,  the  amount 
due  from  surviving  or  continuing  partners  to  an  outgoing  partner 
or  the  representatives  of  a  deceased  partner  in  respect  of  the  out- 
going or  deceased  partner's  share  is  a  debt  accruing  at  the  date  of  the 
dissolution  or  death. 

"44.     In  settling  accounts  between  the  partners  after  a  dissolution 
of  partnership,   the  following  rules  shall,  subject  to  any  agreement, 
be  observed:  — 
VOL.  XIX. — 46 
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*^  (a)  LoBses,  including  losses  and  deficiencies  of  capital,  sLadl  be 
paid  first  out  of  profits,  next  out  of  capital,  and  lastly,  if  necessary, 
by  the  partners  individually  in  the  proportion  in  which  they  were 
entitled  to  share  profits. 

^*  (b)  The  assets  of  the  firm,  including  the  sums,  if  any,  contributed 
by  the  partners  to  make  up  losses  or  deficiencies  of  capital,  shall  be  ap- 
plied in  the  following  manner  and  order: 

''1.   In  paying  the  debts  and  liabilities  of  the  firm  to  persons  who 

are  not  partners  therein : 
*'2.   In  paying  to  each  partner  rateaUy  what  is  due  from  the  firm 

to  him  for  advances  as  distinguished  from  capital : 
''3.   In  paying  to  each  partner  rateably  what  is  due  from  the  firm 

to  him  in  respect  of  capital : 
''4.   The  ultimate  residue,   if  any,  shall  be  divided  among  the 
partners  in  the  proportion  in  which  profits  are  divisible.' ' 


AMERICAN  NOTES. 

<<  If,  after  dissolution,  one  or  some  of  the  partners  continue  the  business 
with  the  capital  of  the  former  associates,  or  engage  the  assets  in  new  ven- 
tures, they  can  be  held  answerable  to  the  other  partners,  or  their  representa- 
tives if  dead,  bankrupt,  or  lunatic,  for  a  share  of  the  profits  thereby  earned, 
whether  the  dissolution  was  by  the  bankruptcy  of  a  partner,  death,  lunacy, 
retirement,  abandonment,  expulsion,  or  otherwise."  Bates  on  Partnership, 
§794. 

This  proposition  is  supported  by  many  American  cases,  among  them 
being  Bemie  v.  Vandevery  16  Arkansas,  616;  SlephensY.  Orman,  10  Florida, 
9;  Gootihum  v.  Stevens^  5  Gill  (Md.),  1 ;  Freeman  v.  Freeman^  136  Massachu- 
setts, 260 ;  Mayson  v.  Beazley^  27  Mississippi,  106 ;  Ogden  v.  Astor,  4  Sandford 
(N.  Y.),  311 ;  Skidmorey,  Collier,  8  Hun  (N.  Y.),  50 ;  Fithian  v.  Jones,  12  Phila- 
delphia (Penn.),  201  ;  and  Brown^s  Appeal,  89  Pennsylvania  State,  139.  See 
also  FUzpatrick  v.  Fiannagan,  106  United  States,  648, 657 ;  Parsons  on  Partner- 
ship, 4th  ed.,  §  346,  note  1 ;  Lindley  on  Partnership,  2nd  Am.  ed.  ♦522,  note  1. 

But  the  retiring  partner,  or  his  representative,  has  an  option.  Instead  of 
demanding  a  share  of  the  profits,  he  may  insist  upon  interest  on  the  capital 
used.  Bemie  v.  Vandeoer,  supra ;  Theller  v.  Suchy  57  California,  447 ;  Good- 
bum  V.  Stevens,  supra;  Freeman  v.  Freeman,  142  Massachusetts,  98,  106; 
Brown^s  Appeal,  supra. 

In  Clay  v.  Field,  138  United  States,  464,  473-474,  Bradley,  J.,  speaking 
for  the  Court,  said:  "  The  general  principle  of  law  undoubtedly  is,  that  on 
the  dissolution  of  the  firm  by  the  death  of  one  of  the  partners,  it  is  the  sur- 
vivor's duty  to  settle  up  the  partnership  affairs  within  a  reasonable  time,  smd 
pay  over  to  the  representatives  of  the  deceased  partner  the  amount  due  to 
them ;  and  if  he  takes  the  responsibility  of  continuing  the  business  of  the 
firm,  and  using  the  property  of  the  partnership,  he  becomes  liable  for  losses 
that  may  occur,  and  it  is  in  the  option  of  the  representatives  of  the  deceased 
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partner  either  to  insuit  npon  a  diyision  of  the  profits,  which  may  be  made  in 
thus  carrying  on  the  business,  or  tipon  being  paid  the  amount  of  the  de- 
ceased's share  in  the  capital,  with  lawful  interest  thereon,  after  deducting  his 
indebtedness  to  the  firm." 

If  a  sunriying  partner  occupies  real  estate  belonging  to  the  firm,  he  must 
charge  himself  with  rent.  B€ale  v.  BeaU,  2  Northeastern  Rep.  (111.)  65 ;  Ligare 
y.  Peacock,  109  Illinois,  94. 

Where  the  outgoing  or  deceased  partner  owed  the  firm  more  than  the 
amount  of  his  alleged  interest  and  therefore  had  in  fact  no  interest,  subse- 
quent profits  arising  from  the  skill  and  industry  of  the  remaining  partners 
need  not  be  accounted  for.  HydeY,  Easter,  4  Maryland  Chancery,  80;  Taylor 
V.  Hutchison,  25  Grattan  (Va.),  536.  See  Stems'  Appeal,  96  Pennsylyania 
State,  504. 

So,  where  the  partnership  articles  glye  the  surviving  partner  an  option  to 
take  the  whole  business  at  a  valuation,  the  profits  belong  to  him  exclusively, 
and  no  interest  in  them  to  the  estate  of  the  deceased  partner,  from  the  time 
when  the  option  is  exercised.     Harbster*s  Appeal,  125  Pennsylvania  State,  1. 

•*  If  the  share  of  the  deceased  or  retired  partner  is  converted  into  a  debt  by 
agreement  of  purchase  by  the  continuing  partners,  mere  non-payment  of  the 
debt  gives  no  claim  to  subsequent  profits."  Bates  on  Partnership,  §799, 
citing  Demarext  v.  Rutan,  40  New  Jersey  Equity,  856.  In  this  case  an  intestate 
had  been  a  member  of  two  successive  partnerships,  carrying  on  the  same 
business.  The  complainant,  after  having  been  appointed  administrator,  but 
before  qualifying  as  such,  sold  the  intestate's  interest  in  both  firms  to  one 
H.y  who,  at  the  time  of  the  suit,  had  not  paid  the  stipulated  price  therefor. 
H.  had  been  a  member  of  the  first  firm,  and  joined  intestate*s  last  partners  in 
forming  a  new  firm  to  continue  the  business  with  them,  on  the  basis  of  H.'s 
contributing  thereto  the  intestate's  interest.  The  Court  held  that  the  com- 
plainant could  not,  after  allowing  his  sale  to  H.  to  stand  unquestioned  for 
three  years,  come  into  chancery  and  demand  an  accounting  by  the  new  firm 
and  both  old  firms  on  the  ground  that  the  intestate's  share  of  the  assets  of 
both  old  firms  was  still  included  in  those  of  the  new  firm,  and  that  therefore 
he  was  entitled  to  participate  in  the  profits. 

As  to  the  proportion  in  which  profits  are  to  be  divided  in  cases  where  the 
remaining  partners  continue  the  business  with  the  capital  of  the  outgoing  or 
deceased  partner,  ^  there  is  no  inflexible  rule  governing  all  cases,  but  each 
case  depends  upon  its  own  circumstances  and  equities."  Robinson  v.  Simmons, 
146  Massachusetts,  167,  176.  Where  there  are  no  exceptional  circumstances, 
the  profits  should  be  divided  according  to  the  capital,  after  deducting  such 
share  of  them  as  is  attributable  to  the  skill  and  services  of  the  surviving 
partner.  **  When  his  good  faith  and  fairness  are  not  impeached,  the  most 
that  the  representatives  of  the  deceased  partner  can  justly  demand  is,  that  he 
should  account  to  them  for  their  capital,  and,  in  addition,  for  whatever  it  has 
earned.  This  involves  the  necessity  of  inquiring  how  much  of  the  profits  is 
attributable  to  the  services  and  skill  of  the  surviving  partners,  and  how  much 
to  the  capital  invested  in  the  business.  The  latter  portion  of  the  profits 
shows  what  the  capital  has  earned,  and  should  rightfully  be  divided  among 
the  owners  of  the  capital  in  proportion  to  their  shares  of  the  capital.    It  is 
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clear,  that,  in  applying  this  rule,  any  withdrawal  or  subtraction  by  the  repre- 
sentatives of  the  deceased  partner  of  any  part  of  their  capital  woidd  diminish 
pro  tanto  the  proportion  of  the  profits  to  which  they  are  entitled."  Robinson 
V.  Simmofis,  supra^  at  p.  177. 

As  to  the  liability  of  the  partner  who  winds  up  the  business  to  account  for 
profits  made  upon  contracts  not  completed  at  the  time  of  dissolution,  see 
Bates  on  Partnership,  §  795. 

No.  31.  — LODGE  v.  DICAS. 
(1820.) 

No.  32.  — THOMPSON  v.  PERCIVAL. 

(1834.) 

RULE. 

Upon  the  dissolution  of  a  partnership,  a  creditor,  who 
treats  the  partners  who  continue  as  his  debtors,  does  not 
necessarily  abandon  his  right  to  resort  to  the  retired  part- 
ner for  payment. 

But  if  upon  the  dissolution  it  has  been  arranged  be- 
tween the  partners  that  the  debts  shall  be  taken  over  by 
one  or  more  members  of  the  old  firm  who  continue  to 
carry  on  the  business,  and  the  creditor,  with  knowledge  of 
the  arrangement,  treats  the  remaining  partners  as  his 
debtors,  it  is  a  question  upon  the  whole  dealings  between 
the  creditor  and  the  new  firm  whether  he  has  agreed  to 
accept  the  liability  of  the  remaining  partners  in  satisfac- 
tion of  his  claim  against  the  former  partner.  If  this  was 
the  intention,  the  consideration  is  sufiicient  to  support  the 
agreement. 

Lodge  V.  Dioas. 

3  Bam.  &  Aid.  611-615  (22  K.  R.  497). 

Partnership,  —  Biasolution,  —  Bight  of  Creditor, 

[611]  Upon  the  dissolation  of  a  partnership,  it  was  agreed  between  the  part- 
ners that  one  of  them  should  take  upon  himself  to  discharge  a  debt  to  A. ; 
A.  was  informed  of  this,  and  expressly  promised  to  exonerate  the  other  partner 
from  all  responsibility :  Held,  that  these  circumstano^s  did  not  constitate  any 
defence  to  the  latter  in  an  action  by  A.  against  both  partners. 
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Assumpsit  for  work  and  labour.  The  defendant,  Dicas,  pleaded 
the  general  issue,  and  Bondeau  suffered  judgment  to  go  by  default 
At  the  trial  before  Abbott,  Ch.  J.,  at  the  London  Sittings  after 
last  Hilary  Term,  the  following  appeared  to  be  the  facts  of  the 
case :  The  two  defendants,  who  were  attorneys,  had  been  in  part- 
nership together  at  the  time  when  the  debt  was  contracted.  Dis- 
putes having  arisen  between  them,  they  agreed  to  dissolve  their 
partnership,  and  it  was  arranged  between  them  that  Bondeau 
should  receive  the  partnership  debts  and  discharge  the  plaintiffs' 
demand.  The  plaintiffs  had,  however,  no  other  knowledge  of 
any  arrangement  between  the  parties  than  was  given  them 
*  by  a  letter  from  Rondeau,  dated  8th  June,  1818,  which  [*612] 
was  as  follows :  *  We  have  been  arranging  our  accounts, 
and  Mr.  Dicas  and  myself  have  agreed  that  I  should  take  the 
amount  of  your  account  on  myself,  which  I  will  be  responsible 
for  to  you. "  Upon  receiving  this  letter  the  plaintiffs  expressly 
agreed  to  exonerate  Dicas  from  all  liability  as  to  the  partnership 
account,  and  stated  that  they  should  charge  it  to  Bondeau 's  pri- 
vate account,  he  having  continued  to  employ  them  as  his  agents. 
Some  time  afterwards  Bondeau  became  embarrassed  in  his  circum- 
stances, and  the  present  action,  in  Easter  Term,  1819,  was  com- 
menced against  both  defendants.  At  the  trial,  Abbott,  Ch.  J., 
was  of  opinion,  that  these  facts  did  not  amount  to  a  good  defence, 
and  the  plaintiffs  had  a  verdict  Scarlett  having,  in  last  Hilary 
Term,  obtained  a  rule  nisi  for  a  new  trial. 

J.  Williams  showed  cause.  It  is  clear  that  originally  both 
Dicas  and  Bondeau  were  liable  for  this  debt,  and  what  circum- 
stances are  there  to  show  that  either  of  them  is  discharged? 
There  is  no  release,  nor  has  there  been  any  payment  It  is  true 
that  where  creditors  have  agreed  to  take  a  composition  in  lieu  of 
their  debts,  no  one  of  them  can  afterwards  sue  for  the  part  remain- 
ing dua  Cockshott  v.  Bennett,  2  T.  R  763  (1  R  R  617).  But 
that  proceeds  on  the  ground  that  such  an  action  would  be  a  fraud 
on  the  other  creditors.  Here  that  doctrine  cannot  apply.  In  this 
case  no  fresh  security  is  gained  by  this  arrangement  to  the  plain- 
tiffs, nor  any  new  person  made  their  debtor.  There  is, 
therefore,  nothing  to  take  from  the  plaintiffs  *  their  origi-  [*  613] 
nal  right  of  action  against  both  the  defendants. 

Scarlett,  Tindal,  and  Cottingham,  contra,  —  The  general  position 
laid  down  on  the  other  side  is  not  to  be  disputed.     The  question 
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is,  whether  there  was  not  evidenoe  here  to  show  that  the  plaintiffs 
knew  of  and  were  parties  to  the  arrangement  between  Dicas  and 
Bondeau,  and  after  that  made  the  promise  exonerating  the  former 
from  all  further  responsibility.  In  that  case  there  would  be  a 
sufficient  consideration  for  the  promise.  For  there  needs  not  to 
be  any  advantage  to  the  plaintifb;  it  is  sufficient  if  there  be  a 
detriment  to  Dicas,  the  defendant  And  there  was  a  detriment  to 
him;  for,  in  consequence  of  this  promise,  he  permitted  Kondeau 
to  receive  to  his  sole  use  the  debts  due  to  the  partnership.  This 
is  in  the  nature  of  a  covenant  not  to  sue  Dicas,  leaving  it  open  to 
the  plaintifb  to  sue  Bondeau.  It  could  not,  therefore,  be  pleaded 
as  a  release.  Hvans  v.  Drummond,  4  Esp.  92,  and  Beed  v.  White 
and  Others,  6  £sp.  122,  are  authorities  for  the  defendant  In 
Bedford  v.  Deahin,  2  B.  &  Aid.  210,  there  was  an  express  reser- 
vation of  the  liability  of  the  other  partner,  which  there  is  not  in 
this  casa 

Abbott,  Ch.  J.  — Even  if  it  had  been  distinctly  proved  in  this 
case  that  the  plaintiffs  were  acquainted  with  the  fact,  that  Bon- 
deau, by  virtue  of  the  arrangement  between  him  and  the  defend- 
ant, Dicas,  was  to  receive  the  debts  due  to  the  partnership,  and 
take  upon  himself  the  payment  of  this  demand,  I  should  still  have 

had  great  doubt  whether  the  plaintiffs  had  released  Dicas ; 
[*  614]  but  in  *  the  absence  of  that  proof,  I  am  clearly  of  opinion 

that  there  is  no  defence  to  the  present  action.  All  that 
Dicas  says  is,  that  he  will  not  interfere  with  Bondeau's  collecting 
the  partnership  debts.  But  there  is  no  evidence  whatsoever,  ex- 
cept the  expression  in  Bondeau's  letter  of  the  8th  of  June,  1818, 
in  which  he  says,  "  We  have  been  arranging  our  account,  and  Mr. 
Dicas  and  myself  have  agreed  that  I  should  take  the  amount  of 
your  accounts  to  myself ;  *  —  from  whence  it  can  be  fairly  concluded 
that  the  plaintiffs  knew  at  all  of  any  arrangement  between  the 
parties.  That,  however,  was  clearly  not  sufficient  to  show  them 
the  nature  and  terms  of  such  arrangement :  and  unless  that  knowl- 
edge be  brought  home  to  them,  there  can  be  no  doubt  whatsoever 
in  the  present  case. 

Bayley,  J.  —  It  is  quite  clear  that  originally  the  plaintiffs  had 
a  right  of  action  against  both  Dicas  and  Bondeau ;  and  the  only 
question  is,  whether  Dicas  has  been  discharged  by  the  plaintiffs 
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from  it  It  is  for  the  defendant,  Dicas,  to  show  how  he  was  dis- 
charged. A  release  is  one  mode;  another  is  satisfaction.  It  is 
clear  that  the  former  has  not  been  given,  and  an  agreement  by  the 
plaintiffs  to  abandon  a  claim,  unless  there  be  a  consideration 
shown,  is  a  mere  nvdvm  pactum.  Now  what  consideration  is 
there  in  the  present  case  ?  If,  indeed,  it  had  formed  part  of  the 
agreement,  that  Eondeau  should  continue  to  employ  the  plaintiffs 
as  his  agent,  it  might  have  been  different;  for  that  would  have 
been  a  benefit  to  them.  Undoubtedly,  however,  there  may  be  a 
consideration  arising  out  of  a  detriment  to  the  defendant ;  and  it 
is  said  that  the  allowing  Bondeau  to  collect  the  partner- 
ship debts  was  a  detriment  to  Dicas,  and  *  might,  there-  [*  615] 
fore,  be  a  good  consideration  for  the  plaintiffs*  promise. 
But  there  is  no  evidence  that  that  fact  was  known  to  the  plain- 
tiffs ;  and  unless  that  be  so,  it  can  form  no  consideration  for  the 
promise  in  the  present  case.  The  plaintiff,  therefore,  there  being 
no  consideration  at  all  for  the  promise,  is  remitted  to  his  original 
right  of  action. 

HoLROYD,  J.  —I  am  of  opinion  that  the  plaintiffs'  right  of  action 
is  not  gone  by  the  circumstances  existing  in  this  case.  It  was 
proved  at  the  trial  that  there  was  an  agreement  that  Sondeau 
should  receive  the  partnership  debts,  and  discharge  this  demand. 
Such  an  arrangement,  however,  will  not  deprive  the  plaintiffs  of 
their  original  right  of  action,  unless  it  amounts  to  satisfaction. 
In  this  case  the  plaintiffs  gain  no  fresh  security  by  having  Bon<- 
deau  as  their  debtor;  and  unless  it  could  have  been  shown  that 
they  were  parties  to  the  agreement  between  Dicas  and  Rondeau, 
there  is  no  consideration  whatsoever  for  the  promise  proved  to  have 
been  mada  Whether  in  case  such  an  agreement  had  been  proved, 
and  they  had  been  parties  to  it,  it  would  have  amounted  to  a  re- 
lease, or  a  covenant  not  to  sue,  is  a  question  not  now  necessary  to 
be  determined.     This  rule,  therefore,  must  be  discharged. 

Rule  discharged. 
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Partnership,  —DissoluHon.  —  Creditor.  —  Notice  of  Arrangement  for  taking 

over  Debts. 

[926]  A.  and  B.  dissolved  partnership^  and  agreed  that  the  business  should 
be  carried  on  by  B.  alone  ,•  and  that  he  should  receive  and  pay  all  debts. 
Sufficient  partnership  funds  were  left  in  his  possession.  C,  a  creditor  of  the  firm, 
afterwards  applied  for  payment  of  his  debt  to  B.,  who  informed  him  that  A. 
knew  nothing  of  his  debt,  and  that  he,  C,  must  look  to  B.  alone.  C.  then 
drew  a  bill  on  B.,  which  he  accepted,  but  which  was  afterwards  dishonoured  : 
Held,  in  an  action  brought  by  C  against  A.  and  B.  (the  latter  having  become 
bankrupt),  that  it  was  a  question  for  the  jury  whether  it  had  been  agreed  between 
C,  the  creditor,  and  B.  that  the  former  should  accept  B.  as  his  sole  debtor,  and 
take  his  acceptance  in  satisfaction  of  the  debt  due  from  both :  Held,  further,  that 
such  an  agreement  and  receipt  of  the  bill  would  be  a  good  defence  to  A.'s  suit,  by 
way  of  accord  and  satisfaction ;  and  that  the  fact  of  B.  having  had  the  partner- 
ship effects  left  in  his  hands,  and  having  agreed  with  A.  to  pay  all  the  partner- 
ship debts,  was  evidence  of  an  authority  from  A.  to  make  such  agreement  on  his 
behalf. 

This  was  an  action  for  goods  sold  and  delivered.  The  defend- 
ant, Charles,  pleaded  the  general  issue.  The  defendant,  James, 
pleade  his  bankruptcy;  and,  as  to  him,  a  nolle  prosequi  was 
entered.  On  the  trial  before  Denman,  Ch.  J. ,  at  Guildhall,  after 
Hilary  Term,  1833,  the  following  facts  appeared :  The  defend- 
ants were  in  partnership  until  the  22nd  of  December,  1829,  when 
an  advertisement  was  inserted  in  the  "  London  Gazette, "  announc- 
ing the  dissolution  of  the  partnership,  and  that  the  business  would 
be  carried  on  by  the  defendant  James,  who  would  receive  and  pay 
all  debts.  The  chief  part  of  the  goods  in  question  was  delivered 
before  the  dissolution ;  the  other  part  was  ordered  by  James  Per- 
cival  after  the  22nd  of  December.  It  did  not  appear  that,  when 
these  goods  were  delivered,  the  plaintififs  had  had  notice  of  the 
dissolution.  On  the  dissolution,  effects  were  left  in  the  hands  of 
James  sufl&cient  to  pay  the  debts  due  from  the  partnership.     In 

the  beginning  of  1830,  the  plaintiffs'  collector  applied  for 
[*  926]  the  balance  *  to  James  Percival,  who  told  him  that  Charles 

knew  nothing  of  these  transactions,  and  that  the  plaintiffs 
must  look  to  him  (James)  alone.  The  plaintiffs  afterwards  drew 
a  bill  on  James,  at  three  months,  for  the  mixed  amount,  which 
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was  acccepted  by  James,  and  dishonoured ;  and  the  plaintiffs  gave 
him  time  to  pay,  but  eventually  brought  this  action  against  both 
defendants.  Upon  these  facts,  a  verdict  was  tJtken  for  the  full 
amount  claimed,  with  leave  to  move  for  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  plaintiffs  had  discharged  Charles 
Percival  from  the  debt.  A  rule  nisi  having  been  obtained  for  that 
purpose. 

Sir  J.  Scarlett  and  Chilton  in  last  Michaelmas  Term  showed 
cause  before  Denman,  Ch.  J.,  Pahke,  Taunton,  andPATTESON,.JJ. 
Charles  the  retiring  partner  was  not  discharged  from  his  liabil- 
ity by  reason  of  the  plaintiffs'  having  taken  James's  acceptance, 
which  was  afterwards  dishonoured.  Charles  was  originally  liable 
as  principal,  and  must  continue  liable,  unless  the  debt  appears  to 
have  been  satisfied,  and  it  lies  upon  him  to  show  that  he  is  dis- 
charged from  that  liability.  There  was  no  evidence  of  any  prom- 
ise by  the  plaintiffs  to  release  Charles.  They  ought  to  have  done 
some  act  to  discharge  him.  Their  drawing  the  bill  upon  the  re- 
maining partner  was  a  mere  compliance  with  the  terms  of  the 
notice  that  he  would  pay  all  debts  of  the  firm.  David  v.  Mlice, 
5  B.  &  C.  196  (29  R  R  216),  is  an  authority  to  show  that  that 
act  was  not  sufficient  to  discharge  the  outgoing  partner.  There, 
one  of  several  partners  retired,  and  notice  was  given  to  a  cred- 
itor of  the  firm,  that  the  remaining  partners  had  assumed  the 
funds,  and  would  discharge  the  partnership  debts;  the 
*  creditor  assented  to  this  arrangement,  and  the  debts  due  [*  927] 
from  the  old  firm  were  transferred  to  the  account  of  the 
new ;  the  creditor  afterwards  drew  on  the  new  firm  for  a  part  of 
his  balance,  which  was  paid ;  but  that  firm  subsequently  becom- 
ing insolvent,  he  brought  an  action  for  the  remainder  against  all 
the  members  of  the  old  firm;  and  it  was  held  that  the  retiring 
partner  was  liable  for  the  debts  incurred  before  the  dissolution  of 
the  partnersliip.  [Parke,  J. — This  case  differs  from  that,  because 
here  when  the  bill  was  drawn,  the  plaintiffs  were  told  they  were 
to  look  to  James  Percival  alone.  ]  There  was  no  agreement  by  the 
plaintiffs  to  discharge  Charles  the  retired  partner.  [Parke,  J. — 
There  was  strong  evidence  of  such  an  agreement.]  There  was 
no  consideration  for  a  promise  by  the  plaintiffs  to  discharge 
Charles.  Their  taking  the  acceptance  of  the  one  partner  did  not 
change  the  nature  of  the  original  debt,  which  was  the  debt  of  the 
two.     The  mere  liability  of  the  one  partner  on  the  bill  is  no  con- 
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sideration  for  the  plaintiffs'  discharging  the  other.  In  David  v. 
Ellice,  6  B.  &  C.  196  (29  R  B.  216),  there  was  much  stronger 
evidence  of  an  agreement  by  the  creditor  to  discharge  the  retiring 
partner ;  for  the  balance  due  to  him  was  transferred  to  his  credit 
by  the  new  firm,  and  he  was  informed  of  it,  and  assented  to  it, 
and  afterwards  drew  on  the  new  firm  for  a  part  of  the  balance,  and 
they  accepted  and  paid  his  bill  [Pabke,  J.  —  The  decision  in 
that  case  was  not  satisfactory  to  the  profession.  Suppose  the 
plaintiffs  and  the  two  partners  had  met  together,  and  the  outgoing 
partner  had  then  agreed  to  transfer  all  the  effects  to  the  continuing 

partner,  and  the  creditor  had  agreed  to  look  to  him  only, 
[*  928]  and  had  then'  *  drawn  the  bill  upon  him.]     The  transfer 

of  the  funds  by  the  outgoing  to  the  continuing  partner 
would  be  no  consideration  for  a  promise  by  the  creditor  to  release 
the  retired  partner.  In  Lodge  v.  Dicds,  3  B.  &  Aid.  611  (p.  724, 
ante),  on  a  dissolution,  it  was  agreed  between  the  two  partners, 
that  one  should  take  upon  himself  to  discharge  a  debt  due  to  a 
particular  creditor,  who  was  informed  of  the  agreement,  and  ex- 
pressly undertook  to  exonerate  the  other  partner  from  all  respon- 
sibility; yet,  as  the  debt  was  not  satisfied  by  the  one,  nor  any 
fresh  security  given,  the  promise  of  the  creditor  was  decided  by 
this  Court  to  be  without  consideration,  and,  therefore,  not  to 
constitute  any  defence  to  an  action  brought  by  him  against  both 
partners.  In  Bedford  v.  Deakin,  2  B.  &  Aid.  210,  one  of  three 
partners,  after  a  dissolution  of  partnership,  undertook  by  deed  to 
pay  a  particular  partnership  debt  on  two  bills  of  exchange,  and  that 
was  communicated  to  the  holder,  who  consented  to  take  the  sepa- 
rate notes  of  the  one  partner  for  the  amount,  strictly  reserving  his 
right  of  action  against  all  the  three,  and  retained  possession  of  the 
original  bills ;  the  separate  notes  having  proved  unproductive,  it 
was  held  that  the  creditor  might  still  resort  to  his  remedy  against 
the  other  partners,  and  that  the  taking  the  separate  notes,  and 
afterwards  renewing  them  several  times,  did  not  amount  to  satis- 
faction of  the  joint  debt  Here,  even  if  James  be  considered  not 
as  a  partner,  but  as  a  mere  agent  (after  the  dissolution)  of  Charles, 
for  the  purpose  of  paying  the  debts  of  the  firm,  the  latter  is  not 
discharged  by  reason  of  the  plaintiffs'  having  taken  the  security 

of  James.  Bobinson  v.  Bead,  9  B.  &  C.  449.  There  a 
[*  929]  tradesman  having  supplied  goods  to  a  ship,  *  sent  in  his 

account  to  the  owner's  agent  and  ship's  husband,  and  took 
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his  acceptance  at  thiee  months  (the  usual  credit)  for  the  amount, 
deducting  discount ;  and  when  the  bill  became  due,  consented  to  a 
renewal  of  it,  adding  interest ;  he  afterwards  in  like  manner  took 
a  third  acceptance  which  was  dishonoured,  and  the  agent  then 
failed,  the  balance  in  his  hands  in  favour  of  the  ship  owner  hav- 
ing, during  all  this  time,  exceeded  the  amount  of  the  bill,  which 
was,  however,  unknown  to  the  principal,  he  never  having  in- 
spected the  agent's  accounts.  It  was  held  that  the  tradesman 
might  sue  the  ship  owner  for  the  amoimt  of  his  claim,  and  that  it 
was  not  discharged  by  the  plaintiff's  having  taken  the  acceptance 
of  the  agent,  and  suffered  it  to  be  renewed. 

Sir  J.  Campbell,  Solicitor-General,  and  Hoggins,  contra. — Lodge 
v.  Dicas,  3  B.  &  Aid.  611  (p.  724,  ante),  was  decided  on  the 
ground  that,  as  the  debt  was  not  satisfied  by  the  continuing  part- 
ner, nor  any  security  given,  the  promise  of  the  creditor  to  exon- 
erate the  retiring  partner  was  without  consideration.  Here  there 
is  a  consideration  for  such  promise.  A  consideration  may  arise 
either  from  an  advantage  accruing  to  the  party  to  whom  the  prom- 
ise is  made,  or  a  prejudice  to  the  promisee.  Here,  the  plaintiffs, 
who,  before  they  took  the  bill,  must  have  been  aware  of  the  agree- 
ment between  the  two  partners,  that  James  should  carry  on  the 
business,  and  that  the  effects  should  remain  with  him,  and  that 
he  should  pay  all  debts,  did  not  press  James  to  pay  their  debt, 
but  gave  him  credit  and  took  his  acceptance,  and  when  the  bill 
was  dishonoured,  they  again  gave  him  a  fresh  credit 
If  they  had  pressed  *  James  in  the  first  instance,  they  [*930] 
might  have  obtained  payment;  and  if  he  had  not  paid, 
and  they  had  had  recourse  to  Charles,  he  might  have  withdrawn 
his  funds.  The  latter  must  have  been  prejudiced  by  their  not 
enforcing  payment  In  Bedford  v.  Deakin,  2  B.  &  Aid.  210, 
there  was  no  evidence  of  any  agreement  by  the  creditor  to  dis- 
charge the  retiring  partner;  but,  on  the  contrary,  there  was  an 
express  reservation  of  his  rights  against  all  three.  In  Evans  v. 
Drummond,  4  Esp.  89,  a  partnership  debt  was  paid  by  a  bill  of 
exchange,  which,  when  due  and  after  notice  of  dissolution,  was 
renewed  by  the  creditor's  taking  the  separate  bill  of  the  remain- 
ing partner.  There  Lord  Kenyon  said:  •'Is  it  to  be  endured, 
that  when  partners  have  given  their  acceptance,  and  where,  per- 
haps, one  of  two  partners  has  made  provision  for  the  bill,  that  the 
holder  shall  take  the  sole  bill  of  the  other  partner,  and  yet  hold 
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both  liable  ?  I  am  of  opinion,  that  when  the  holder  chooses  to 
do  80,  he  discharges  the  other  partner.  Here  the  plaintiffs  have 
taken  the  bill  of  C.  (the  continuing  partner),  after  he  admits  that 
he  was  informed  that  D.  (the  retired  partner)  had  nothing  to  do 
with  the  concern.  It  is  a  reliance  on  the  sole  security  of  C. ,  and 
discharges  the  defendant"  In  Beed  v.  White,  5  £sp.  122,  the 
action  was  brought,  for  cordage  sold,  against  the  defendants  as 
owners  of  a  ship.  The  plaintiff  took  White's  bill,  who  was  the 
managing  owner,  or  ship's  husband,  for  the  amount,  which  was 
dishonoured  and  renewed,  and  again  dishonoured.  For  the  other 
defendants  it  was  insisted,  that  the  plaintiff  had  discharged  the 

other  owners,  who,  in  ignorance  of  this  mode  of  dealing 
[*  931]  between  the  plaintiff  *  and  White,  had  suffered  him  to 

receive  large  sums  of  the  East  India  Company  for  freight, 
which  they  would  otherwise  have  detained.  Lord  Ellbnborough 
there  said :  "  If  the  plaintiff,  dealing  with  White  separately, 
has  adopted  him,  he  has  discharged  the  others,  and  must  have  a 
verdict  against  him.  *  —  **  The  question  is,  whether  it "  (the  bill) 
"  was  intended  as  a  settlement  with  him  alone,  and  adopting  him 
as  the  single  debtor. "  Then,  assuming  that  James  may  be  con- 
sidered the  agent  of  Charles  for  the  purpose  of  paying  the  partner- 
ship debts,  here  the  plaintiffs  have  voluntarily  given  an  enlarged 
credit  to  the  agent  by  taking  his  acceptance,  and  Charles  is  thereby 
placed  in  a  worse  situation  than  he  otherwise  would  have  been, 
and  therefore  discharged.  Strong  v.  Hart,  6  B.  &  C.  160  (30  R 
R  272) ;  Smith  v.  Ferrand,  7  B.  &  C.  19.  A  receipt  given  by  a 
creditor  to  an  agent  will  not  operate  as  a  discharge  to  the  princi- 
pal, unless  the  latter  appear  to  have  dealt  differently  with  his 
agent  in  consequence  of  the  receipt,  as  by  passing  the  sum  in  his 
accounts,  and  giving  him  further  credit  on  the  faith  of  that 
voucher.  IVyatt  v.  Tfie  Marquis  of  Hertford,  3  East,  467,  and 
Rohinson  v.  Read,  9  B.  &  C.  449,  proceeded  expressly  on  the  ground 
that  the  creditor  had,  by  taking  the  bill  of  the  agent  of  the 
debtor,  obtained  no  advantage,  and  the  principal  debtor  had  sus- 
tained no  prejudice.  Here  Charles  Percival  was  prejudiced  by  the 
plaintiff  taking  the  acceptance  of  James  instead  of  insisting  on 
payment,  because  his  funds  were  thereby  suffered  longer  to  remain 
in  the  hands  of  James,  and  were  ultimately  lost 

Cur,  adv.  vult 
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•  Denman,  Ch.  J. ,  in  this  term  delivered  the  judgment  of  [*  932] 
the  Court  After  stating  the  facts  of  the  case,  and  observ- 
ing that  as  it  did  not  appear  that  the  plaintiffs  had  any  notice  of 
the  dissolution  at  the  time  either  of  the  order  or  delivery  of  the 
goods,  there  was  no  difference  between  that  part  of  the  debt  con- 
tracted before  and  that  contracted  after  the  dissolution,  his  Lord- 
ship proceeded  as  follows :  — 

It  appears  to  us  that  the  facts  proved  raised  a  question  for  the 
jury,  whether  it  was  agreed  between  the  plaintiffs  and  James  that 
the  former  should  accept  the  latter  as  their  sole  debtor,  and  should 
take  the  bill  of  exchange  accepted  by  him  alone,  by  way  of  satis- 
faction for  the  debt  due  from  both.  If  it  was  so  agreed,  we  think 
that  the  agreement  and  receipt  of  the  bill  would  be  a  good  answer 
on  the  part  of  Charles  Percival  to  this  demand,  by  way  of  accord 
and  satisfaction.  It  is  not  necessary  to  determine  whether  the 
assent  of  Charles  to  this  agreement  was  necessary,  in  order  to  give 
it  such  an  operation ;  because  if  it  was,  there  is  evidence  of  a  dele- 
gation by  Charles  to  James  to  make  such  an  agreement,  for  James 
had  the  partnership  effects  left  in  his  hands,  and  was  to  pay  all 
the  partnership  debts.  It  cannot  be  doubted,  but  that  if  a  chattel 
of  any  kind  had  been,  by  the  agreement  of  the  plaintiffs,  and  both 
the  defendants,  given  and  accepted  in  satisfaction  of  the  debt,  it 
would  have  been  a  good  discharge.  It  is  not  required  that  the 
chattel  should  be  of  equal  value,  for  the  party  receiving  it  is 
always  taken  to  be  the  best  judge  of  that  in  matters  of  uncertain 
value.  Andrew  v.  Botcghey,  Dyer,  75  a.  Nor  can  it  be  questioned 
but  that  the  bill  of  exchange  of  third  persons,  given  and 
accepted  in  satisfaction  of  the  *  debt,  would  be  a  good  dis-  [*  933] 
charge.  But  it  is  contended  that  the  acceptance  of  a  bill 
of  exchange  by  one  of  two  debtors  cannot  be  a  good  satisfiiction, 
because  the  creditor  gets  nothing  which  he  had  not  before.  The 
written  security,  however,  which  was  negotiable  and  transferable, 
is  of  itself  something  different  from  that  which  he  had  before ;  and 
many  cases  may  be  conceived  in  which  the  sole  liability  of  one  of 
two  debtors  may  be  more  beneficial  than  the  joint  liability  of  two, 
either  in  respect  of  the  solvency  of  the  parties,  or  the  convenience 
of  the  remedy,  as  in  cases  of  bankruptcy,  or  survivorship,  or  in 
various  other  ways ;  and  whether  it  was  actually  more  beneficial 
in  each  particular  case,  cannot  be  made  the  subject  of  inquiry. 

The  cases  of  Lodge  v.  Dicas,  3  B.  &  Aid.  611  (p.  724,  ante),  and 
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David  V.  EUice,  5  B.  &  C.  196  (29  R  R  216),  are  said  to  be 
against  this  view  of  the  law.  In  the  former,  however,  no  new 
negotiable  security  was  given,  nor  does  the  difference  between  the 
joint  liability  of  two,  and  the  separate  liability  of  one,  appear  to 
have  been  brought  under  the  consideration  of  the^  Court.  In  the 
latter,  no  bill  of  exchange  was  given,  and  that  decision,  on  con- 
sideration, is  not  altogether  satisfactory  to  us.  We  cannot  but 
think  that  there  was  abundant  evidence  in  that  case  to  go  to  a  jury 
(and  upon  which  the  Court  might  have  decided),  of  the  payment 
of  the  old  debt  by  Inglis,  EUice,  and  Co.  to  the  plaintiff,  and  a 
new  loan  to  the  new  firm ;  which  might  have  been  as  well  effected 
by  a  transfer  of  account  by  mutual  consent  as  by  actual  payment 
of  money. 

The  cases  of  Evans  v.  Drummond,  4  Esp.  92,  and  Beed  v. 
WTUte,  5  Esp.  122,  are  authorities  the  other  way.  In  the 
[*  934]  former,  *  Lord  Kenyon  points  out  forcibly  the  altered  re- 
lation of  the  parties  by  the  substitution  of  the  bill  of  the 
remaining  partner  for  that  of  the  firm ;  and  it  is  difficult  to  see  on 
what  ground  he  decided  the  case,  unless  upon  this,  viz. ,  that  such 
substitution  under  an  agreement  operated  as  a  satisfaction,  as  far 
as  regarded  the  retiring  partner;  and  in  Beed  v.  White,  Lord 
Ellekborouoh  acted  upon  that  authority  and  so  directed  a  special 
jury  of  merchants,  who  entirely  agreed  with  him.  These  cases 
were  afterwards  brought  to  the  notice  of  Lord  Ellenborough, 
who  expressed  his  approbation  of  them,  in  Bedford  v.  Deakin,  2 
Stark.  N.  P.  178.  That  case,  however  (which  was  also  before  the 
Court  in  2  B.  &  Aid.  210),  was  distinguished  from  them,  because 
the  creditor  there  expressly  reserved  the  liability  of  the  original 
debtors. 

If,  therefore,  the  plaintiffs  in  this  case  did  expressly  agree  to 
take,  and  did  take  the  separate  bill  of  exchange  of  James  in  satis- 
faction of  the  joint  debt,  we  are  of  opinion  that  his  so  doing 
amounted  to  a  discharge  of  Charles.  No  point  was  expressly  made 
at  the  trial  as  to  the  proof  of  such  agreement,  nor  was  it  required 
that  tha  question  should  be  put  specifically  to  the  jury.  We  think 
that  this  ought  to  be  done,  and  consequently  the  rule  must  be 
made  absolute  for  a  new  trial  Btde  abeoluU. 
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ENGLISH  NOTEa 

The  case  of  Lodge  v.  Dicas  can  hardly  now  he  cited  as  an  authority, 
farther  than  it  supports  the  former  hranch  of  the  rule  ahove  stated. 
The  argument  there  used  as  to  want  of  consideration  is  hardly  con* 
sistent  with  the  decision  in  Thompson  v.  Ferciual  (supra)  ;  still  less 
with  the  decision  of  the  Court  of  Exchequer  in  Lyth  v.  Ault  (1852), 
7  Ex.  669,  21  L.  J.  Ex.  217,  where  it  was  held  that  the  suhstitution  of 
the  sole  and  separate  liahility  of  one  of  two  debtors  for  their  joint  lia- 
bility was  a  good  consideration  for  the  discharge  of  the  other  from  all 
liahility.  In  that  case  there  was  also  a  part  payment  of  the  deht  by 
the  discharged  partner,  but  the  decision  was  irrespective  of  this  cir- 
cumstance; and  Parke,  B.,  observed  that  the  decision  in  Thompson  v. 
Percival  was  wholly  irrespective  of  the  fact  that  a  bill  had  been  given. 

The  former  branch  of  the  rule  is  also  supported  by  the  case  of  Kirwan 
V.  Kirwan  (1834),  2  Cr.  &  M.  617,  39  R.  R.  361. 

AMERICAN  NOTES. 

"  A  retiring  partner  is,  as  we  have  seen,  liable  for  the  existing  debts  of  the 
firm,  in  precisely  the  same  way  and  to  the  same  extent  as  before  he  left  it; 
and  yet  it  is  very  common  for  the  partners  to  agree  that  they  who  remain, 
perhaps  with  the  new  ones  who  come  in,  shall  pay  all  the  debts;  and  the 
retiring  partner,  as  a  consideration  for  this  agreement,  gives  up  or  leaves 
behind  him  a  proportionate  part  of  the  joint  property.  Such  an  agreement 
is  perfectly  valid  between  the  partners  ;  but  has  no  effect  at  all  upon  the 
creditors,  unless  they  become  parties  to  it.  .  .  . 

'<  If,  however,  the  creditors  become  parties  to  this  agreement,  for  oonsidera- 
tion,  they  are  of  course  bound  by  it;  and  then  they  cannot  sue  the  retiring 
partner.  In  such  case,  something  like  the  novation  of  the  civil  law  has  taken 
place.  A  debt  due  from  the  whole  firm  has  been  discharged,  and  a  new  debt 
from  a  part  of  the  firm  has  been  created.  The  old  debt  has  been  paid  by  the 
new  one."    Parsons  on  Partnership,  4th  ed.  §§  324,  325. 

See  Harris  v.  Lindsay^  4  Washington's  Circuit  Court  Reports  (U.  S.),  98, 
271  :  Regester  v.  Dodge,  6  Federal  Reporter  (U.  S.),6  ;  Bank  v.  Greerty  40 
Ohio  State,  431. 

Sometimes  the  consent  of  the  creditors  is  expressly  given,  but  more  fre- 
quently it  is  given  by  implication,  and  difficult  questions  ai-ise  as  to  when  it 
will  be  implied.     S^  Parsons,  §  326. 

The  mere  fact  that,  after  a  partner  has  retired  from  the  firm,  a  creditor 
treats  the  continuing  partners  as  his  debtors,  does  not,  without  more,  dis- 
charge the  retired  partner.    Bodt/ord  v.  Kleinhans,  20  Michigan,  332. 

Though  a  creditor  transfers  on  his  ledger  an  account  against  the  firm  to 
the  private  account  of  one  partner,  he  may  still  sue  the  firm.  Barker  v. 
Blake,  11  Massachusetts,  16;  Baring  v.  Cr<^,  9  Metcalf  (Mass.),  880. 

So  the  mere  fact  that  a  creditor  makes  oat  a  statement  of  his  account. 
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charging  the  debt  to  the  remaiuing  partner  individuaUj,  and  sends  it  to  him, 
does  not  preclude  his  holding  the  firm.  Averill  v.  Lyman,  18  Pickering 
(Mass.),  346.  Nor  does  his  drawing  a  bill  on  the  remaining  partner.  Slcan- 
nel  V.  Taylor,  12  Louisiana  Annual,  773.  Nor  the  mere  fact  that  he  is  silent 
upon  learning  of  the  arrangement  between  the  partners.  Campbell  v.  Floyd, 
153  Pennsylvania  State,  84  ;  Wadhams  v.  Page,  1  Washington,  420 ;  Barnes 
y.  Boyers,  34  West  Virginia,  303.  But  see  Anderson  t;.  Holmes,  14  South 
Carolina,  162. 

In  Hall  y.  Jone$,  56  Alabama,  493,  it  was  held  that  when  a  partnership  is 
dissolved  by  the  retirement  of  one  of  the  partners,  and  is  succeeded  by  a  new 
partnership,  composed  partly  of  the  remaining  partners,  the  retiring  partner 
is  not  discharged  from  liability  for  the  debts  of  the  old  partnership,  in  the 
absence  of  an  agreement,  express  or  implied,  with  the  creditors.  And  neither 
the  failure  of  a  creditor  to  demand  payment  of  him,  for  a  period  of  time  less 
than  that  prescribed  as  a  bar  by  the  statute  of  limitations,  nor  a  demand  of 
payment  from  the  new  firm,  nor  the  receipt  of  interest,  or  even  a  partial  pay- 
ment of  his  debt,  from  the  new  firm,  nor  all  these  facts  combined,  necessarily 
establish  such  agreement ;  though  they  are  proper  evidence  to  be  submitted 
to  the  jury,  under  appropriate  instructions  from  the  court,  as  relevant  to  the 
question  whether  such  agreement  in  fact  existed. 

See  further,  to  the  same  effect,  Bates  on  Partnership,  §§  518  et  seq.,  and 
cases  cited. 

Some  courts  hold  that,  where  there  is  an  agreement  between  an  outgoing 
and  a  continuing  partner  that  the  latter  shall  assume  the  debts  of  the  firm, 
the  outgoing  partner  is  henceforth  in  the  position  of  a  surety  as  regards  those 
creditors  who  know  of  the  agreement ;  and  an  extension  of  time  given  the 
continuing  partner  by  such  a  creditor,  without  the  consent  of  the  retiring 
partner,  discharges  the  latter.  Smith  v.  Shelden,  35  Michigan,  42 ;  Palmer  v. 
Purdy,  83  New  York,  144 ;  Johnson  v.  Young,  20  West  Virginia,  614 ;  Gates 
V.  Hughes,  44  Wisconsin,  382.  Other  Courts,  however,  hold  that  even  this 
partial  discharge  of  the  outgoing  partner  does  not  take  place  unless  the 
creditor  consents  to  the  agreement  between  the  partners.  His  mere  knowl- 
edge of  it  is  not  sufficient.  Rawson  v.  Taylor,  30  Ohio  State,  389 ;  Whittier 
V.  Gould,  8  Watts  (Penn.),  485.  Other  cases  on  both  sides  of  the  question 
are  cited  in  Bates  on  Partnership,  §  534. 

It  has  been  held  that  slight  circumstances  only  are  required  to  justify  a 
finding  that  a  creditor  of  a  former  firm,  who  had  knowledge  of  the  dissolution 
and  assumption  of  the  debts  by  the  new  firm,  has  accepted  the  new  firm  in  place 
of  the  old  as  his  debtor.  Regesfer  v.  Dodge,  6  Federal  Reporter  (U.  S.)» 
6.  The  abstract  of  this  case  given  in  Burdick  on  Partnership,  249,  is  as 
follows :  Plaintiff's  intestate  was  a  creditor  of  Jay,  Cooke,  &  Co.  In  1871, 
Dodge  withdrew,  and  a  new  firm  was  formed,  composed  of  the  remaining 
old  members  and  two  new  ones,  which  assumed  all  the  obligations.  In  1873, 
the  new  firm  went  into  bankruptcy,  and  in  1877  Dodge  died.  Plaintiff  made 
no  claim  against  Dodge  during  his  lifetime ;  but  in  1878  he  demanded  pay- 
ment of  the  debt  of  Dodge's  executor,  who  repudiated  any  liability.  Plain- 
tiff had  proved  his  claim  against  the  bankrupt  firm,  and  upon  tihe  final 
settlement  of  that  estate  receiyed  certain  stocks  in  lieu  of  money,  which, 
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without  notice  to  Dodge's  ezecntor,  he  sold.  After  the  final  distribution  of 
the  bankrupt  estate,  plaintiff  brought  suit  in  equity  against  Dodge's  executor 
for  the  balance  of  his  claim.  The  Court  held  that  it  would  be  inequitable  for 
the  plaintiff  to  maintain  his  suit  after  his  conduct  bad  not  only  indicated  that 
he  accepted  the  new  firm  as  his  debtor,  in  place  of  the  old  firm,  but  had  de- 
prived defendant  of  his  right  to  take  part  in  the  bankruptcy  proceedings  and 
to  receive  and  to  dispose  of  the  stocks  which  had  been  distributed  to 
plaintiff. 

If  a  creditor  receives  the  negotiable  paper  of  the  assuming  partner  or  the 
new  firm  in  satisfaction  of  the  liability  of  the  old  firm,  the  retiring  partner  is, 
of  course,  discharged.  Bank  v.  Green,  40  Ohio  State,  431.  AlUer,  where  he 
receives  it  merely  as  security  for  the  old  debt.  SmiUi  v.  Rogers,  17  Johnson 
(N.  Y.),  340. 

In  any  case  there  must,  of  course,  be  a  valid  consideration  for  the  creditor's 
agreement  to  accept  the  assuming  partner  or  the  new  firm  as  his  debtor. 
"  If  the  new  firm  contains  a  member  who  was  not  in  the  old  firm,  or  if  a 
third  person  joins  with  the  continuing  partner  in  his  promise  to  the  creditor 
to  pay  the  old  firm  debts,  there  can  be  no  doubt  that  the  creditor's  agreement 
rests  upon  a  legal  consideration."  Burdick  on  Partnership,  248.  But  in 
cases  where  the  agreement  is  to  discharge  the  outgoing  member  or  members 
of  the  firm,  and  look  only  to  the  remaining  partners  for  payment,  it  has  been 
said,  in  accordance  with  the  doctrine  of  Lodge  v.  Dicas,  that  there  is  no  con- 
sideration, on  the  ground  that  the  assuming  partners  were  already  liable  for 
the  debt.  Early  v.  Burt,  68  Iowa,  716 ;  Walstrom  v.  Hopkins,  103  Pennsylvania 
State,  118.  See  WUd  v.  Dean,  3  Allen  (Mass.),  579,  681.  But  the  weight  of 
authority  is  opposed  to  this  view.  Luddington  y.  Bell,  77  New  York,  138; 
Collyer  v.  Movlton,  9  Rhode  Island,  90 ;  ^tna  Insurance  Co,  v.  Peck,  28 
Vermont,  93.  "This  is  undoubtedly  the  better  doctrine.  .The  sole  obliga- 
tion of  one  partner  is  a  different  thing  from  the  obligation  of  the  firm.  If 
the  creditor  consents  to  substitute  the  former  for  the  latter,  the  law  will  not 
inquire  into  the  amount  of  the  consideration  for  his  promise,  nor  concern 
itself  with  the  question  whether  his  bargain  is  a  good  or  a  bad  one."  Bur- 
dick on  Partnership,  248-249. 


No.  33.  —  SCAEF  v.  JAEDINE. 
(H.  L.  1882.) 

RULE. 

In  case  of  a  change  of  partners,  a  customer  of  the  old 
firm  who  goes  on  dealing  without  notice  of  the  change,  has, 
after  being  informed  of  the  change,  the  option  to  charge 
either  the  old  or  the  new  firm ;  but  cannot  hold  both  the 
outgoing  and  incoming  partner  responsible. 
VOL.  XIX.  —  47 
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Scarf  y.  Tardine. 

7  App.  Cas.  845<^65  (s.  c.  51  L.  J.  Q.  B.  612,  47  L.  T.  258,  30  W.  B.  893). 

[345]  PartneTBhip,  —  Diasolution.  —  LiabHUy  of  Eetiring  Partner,  —  Election 
to  charge  old  or  new  Firm. 

A  finu  of  two  partners  dissolved  ;  one  retired  and  the  other  carried  on  the 
basiness  with  a  new  partner  under  the  sauie  style.  A  cnstomer  of  the  old  firm 
sold  and  delivered  goods  to  the  new  firm  after  the  change  but  without  notice  of 
it.  After  receiving  notice  he  sued  the  new  firm  for  the  price  of  the  goods,  and 
upon  their  bankruptcy  proved  against  their  estate ;  and  afterwards  brought  ao 
action  for  the  price  against  the  late  partner :  — 

Hdd,  reversing  the  decision  of  the  Court  of  Appeal,  that  the  liability  of  the 
late  partner  was  a  liability  by  estoppel  only,  and  not  jointly  with  the  members 
of  the  new  firm ;  that  the  customer  might  at  his  option  have  sued  the  late  part- 
ner or  the  members  of  the  new  firm,  but  could  not  sue  all  three  together ;  and 
that  having  elected  to  sue  the  new  firm  he  could  not  afterwards  sue  the  late 
partner. 

Appeal  from  a  judgment  of  the  Court  of  Appeal. 
The  action  was  brought  hy  the  respondent  against  the  appellant 
for  the  price  of  goods  sold  in  January  and  delivered  in  February, 

1878,  to  a  firm  trading  under  the  name  of  W.  H.  Eogers  &  Co.,  of 
which  firm  the  appellant  was  a  member  until  July,  1877.  On 
the  trial  before  Denman,  J.,  at  Guildhall,  on  the  30th  of  May, 

1879,  the  facts  were  proved  which  are  stated  in  the  judgment  of 
the  Lord  Chancellob,  and  it  was  agreed  that  the  only  question  to 
be  submitted  to  the  jury  should  be  the  date  on  which  tbe  respond- 
ent first  received  notice  of  the  appellant's  retirement  from  the 
firm,  and  that  all  the  other  questions  arising  in  the  action  should 
be  tried  by  Denman,  J.,  without  a  jury.  The  jury  found  that  the 
respondent  first  received  notice  on  the  25th  of  February,  1878, 
after  the  goods  had  been  delivered.  Denman,  J. ,  gave  judgment 
for  the  appellant  with  costs.  The  Court  of  Appeal  [Lord  Cole- 
ridge, Ch.  J. ,  and  Brett,  L.  J. ,  Baggallay,  L.  J. ,  doubting],  re- 
versed this  and  gave  judgment  for  the  respondent  for  £45  2s.  3d. 

with  costs. 
[*  346]       *  June  9,  12.    Forbes,  Q.  C,  and  G.  E  S.  Fryer  for  the 

appellant :  — 
The  case  is  either  one  of  novation  or  of  election.     If  of  nova- 
tion very  slight  circumstances  are  suflBcient  to  make  the  new  firm 
liable :  Ex  parte  Bivolta,  In  re  Conner,  Weekly  Notes  (1882),  p. 
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76 ;  Bolf€>  V.  Flower,  L  R  1  P.  C.  27.  If  not  a  case  of  novation 
the  respondent  was  pat  to  his  election  and  elected.  He  could  not 
sne  Scarf,  Rogers,  and  Beech  together,  as  they  were  not  jointly 
liable,  but  must  elect  whether  to  sue  Scarf  as  liable  by  estoppel, 
or  Rogers  and  Beech  (the  new  firm)  as  really  liable.  No  authority 
on  the  point  can  be  found.  The  nearest  analogy  is  that  of  undis- 
closed principal  and  agent ;  if  the  creditor  with  knowledge  of  the 
facts  chooses  to  sue  the  one  he  discharges  the  other  and  cannot 
afterwards  sue  him.  If  the  respondent  had  got  judgment  against 
the  new  firm  he  could  not  have  afterwards  sued  Scarf.  Kendall  v. 
Hamilton,  4  App.  Cas.  504;  Priestly  v.  Fetnie,  3  H.  &  C.  977, 
34  L.  J.  Ex.  172.  Proof  in  bankruptcy  is  equivalent  to  judg- 
ment. Bankruptcy  Act,  1869,  sect  54.  The  respondent's  afBdavit 
in  bankruptcy  is  conclusive  evidence  against  him.  In  re  Smith 
Knight  &  Co,,  £x  parte  Oibson,  L.  R  4  Ch.  662;  Bilborotigh  v. 
Holmes,  5  Ch.  D.  255.  The  proof  against  Rogers  and  Beech 
would  not  have  been  admitted  in  their  bankruptcy  unless  the  re- 
spondent had  agreed  to  give  up  his  claim  against  Scarf.  Ex  parte 
Appleby,  2  Dea.  482.  If  Scarf  had  been  sued  alone  before  the 
Judicature  Act,  he  might  have  pleaded  in  abatement  the  non- 
joinder of  Rogers.  The  question  whether  an  election  has  been 
made  is  one  of  fact  not  law,  and  there  is  cunple  evidence  here. 
Calder  v.  Dolell,  L  R  6  C.  P.  486. 
Finlay,  Q.  C. ,  and  C.  A.  Russell  for  the  respondent :  — 
The  liability  of  Scarf,  Rogers,  and  Beech  was  not  alternative 
but  joint.  The  efifect  of  not  giving  notice  on  the  retirement  of  a 
partner  is  to  create  a  partnership  by  estoppel  between  the  retiring 
member  and  the  new  firm  as  regards  old  customers,  because  they 
give  credit  on  the  faith  of  his  being  a  partner.  But  if  the  liabil- 
ity is  not  joint  but  alternative,  there  was  here  no  election. 

*  The  notice  of  dissolution  was  that  the  debts  would  be  [*  347] 
paid  by  Rogers  alone  and  the  respondent  corresponded 
with  Rogers  alone.  Issuing  a  writ  is  not  an  election :  the  plain- 
tiff must  sue  to  judgment.  Priestly  v.  Fernie,  3  H.  &  C.  977,  34 
L  J.  EiL  172.  Filing  an  affidavit  of  proof  against  the  estate  of 
an  insolvent  agent  to  an  undiscovered  principal  after  the  undis< 
covered  principal  is  known  to  the  creditor,  is  not  a  conclusive 
election  by  the  creditor  to  treat  the  agent  as  his  debtor.  Curtis  v. 
Williamson,  L  R  10  Q.  B.  57;  BottomUy  v.  Nuttall,  5  0.  B.  (N. 
a)  122,  28  L.  J.  C.  P.  110;  Keay  v.  Fenvrick,  1  a  P.  D.  745. 
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Proof  in  bemkrupcty  is  not  equivalent  to  judgment  except  for  the 
specific  purpose  and  in  the  case  mentioned  by  the  Bankruptcy 
Act,  1869,  sect  54.  The  effect  of  filing  an  affidavit  in  bankruptcy 
appears  from  the  General  Eules,  1870,  rr.  67-73.  The  respondent 
never  thought  of  electing,  he  was  only  pursuing  the  ordinary  course 
of  business. 

[They  also  referred  to  the  Digest,  lib.  14,  tit  1,  §  17.] 

Forbes,  Q.  C,  replied. 

June  13.     Lord  Sklbobne,  L  C.  :  — 

My  Lords,  the  facts  in  this  case  are  few  and  simple,  but  they 
raise  a  question  which  may  be  of  some  general  importance,  and 
which  seems,  from  what  has  been  stated  at  the  bar,  to  be  as  yet 
undetermined  by  authority. 

There  was  a  firm  carrying  on  business,  under  the  name  of  W. 
H.  Rogers  &  Co.,  in  Manchester,  with  which  the  plaintiff,  Mr. 
Jardine,  had  dealings.  It  consisted  at  first  of  two  partners,  the 
defendant,  Mr.  Scarf,  and  Mr.  W.  H.  Eogers.  On  the  27th  of 
July,  1877,  those  two  persons  dissolved  the  partnership  between 
them,  and  another  person,  named  Beech,  joined  Mr.  Eogers,  and 
they  carried  on  the  same  business,  under  the  same  name  and  at 
the  same  place,  from  that  time  forward.  Of  this  the  plaintiff, 
Mr.  Jardine,  knew  nothing  until  the  25th  of  February,  1878.  In 
the  meantime,  in  January,  1878,  goods  were  ordered  from  him  on 
behalf  of  the  firm  carrying  on  business  under  the  name  of  W.  H. 
Bogers  &  Co. ,  according  to  the  ordinary  course  of  business 
[*  348]  —  which  •  I  presume  was  the  same  as  had  prevailed  before 
the  dissolution  of  partnership  in  the  previous  month  of 
July  —  goods  were  ordered  of  the  plaintiff,  and  were  delivered  by 
him  in  February,  1878,  at  the  place  of  business  of  the  firm.  At 
the  time  when  they  were  ordered,  and  at  the  time  when  they  were 
delivered,  he  was  ignorant  of  the  dissolution  of  partnership  which 
had  in  fact  taken  place,  and  of  the  fact  that  the  business  was  then 
being  carried  on  not  by  Mr.  Scarf  and  Mr.  Sogers  but  by  Mr. 
Rogers  and  Mr.  Beech.  He  became  aware  of  those  facts  upon  the 
25th  of  February,  1878,  on  receiving  a  circular  dated  on  the  21st 
of  the  same  month  of  February,  by  which  notice  was  given  to 
him,  and  by  which  the  date  of  the  dissolution  of  partnership  was 
mentioned  as  having  taken  place  on  the  27th  of  July,  1877 ;  and 
it  was  at  the  same  time  stated  that  all  debts  owing  to  or  by  the 


B.  0.  VOL.  XIX.]    SECT.  IV. — DISSOLUTION  AND  ITS  CONSEQUENCES.    741 
Ko.  83.  —  Semxf  y.  Jardine,  7  App.  Oil.  848,  849. 

old  firm  would  be  received  and  paid  by  Mr.  Rogers  alone,  who 
would  continue  to  carry  on  the  business  as  theretofore,  in  partner- 
j3hip  with  Mr.  Beech,  under  the  same  style  and  firm. 

The  plaintiff  afterwards  supplied  other  goods  to  the  new  firm. 
He  made  no  break  in  the  accounts  in  his  books.  He  rendered  an 
account  consisting  of  the  old  and  the  new  debts  —  by  "  the  old  " 
I  mean  the  debt  which  had  been  incurred  before  he  became  aware 
of  the  dissolution  of  partnership ;  by  "  the  new  "  I  mean  that 
which  had  been  incurred  afterwards  —  he  rendered  that  account  to 
the  new  firm.  He  had  some  correspondence  with  them,  looking 
to  them  as  the  persons  from  whom  he  might  expect  payment  of 
the  whole  of  that  demand ;  and  they  on  the  other  hand  replied  in 
the  correspondence  as  being  prepared  to  liquidate  the  debt ;  they 
made  some  payment  on  account,  and  they  gave  a  cheque  for  the 
balance  on  the  22nd  of  July,  1878,  which  was  post-dated  a  week. 
That  cheque  when  presented  was  dishonoured ;  and  on  the  7th  of 
August,  1878,  the  plaintiff  commenced  an  action  against  Rogers 
and  Beech  for  the  balance,  which  included  the  present  demand, 
that  is  to  say,  included  the  demand  for  the  goods  which  had  been 
ordered  in  January,  and  supplied  in  February,  before  notice  of  the 
dissolution  of  partnership.  That  action  was  stopped,  not  by  any 
discontinuance  on  the  plaintiff's  part,  but  by  the  failure  of  the 
new  firm,  which  went  into  liquidation  on  the  16th  of  August, 
1878.  Under  this  liquidation  the  plaintiff  proved  as  a 
*  creditor  of  the  new  firm,  by  an  afl&davit  in  which  he  [*349] 
swore  that  Rogers  and  Beech  were  justly  and  truly  in- 
debted to  him  in  the  sum  of  £125  19«.  Id,  for  goods  sold  and  de- 
livered by  him  to  Rogers  and  Beech,  that  sum  including  the  goods 
in  question. 

Your  Lordships,  I  think,  must  take  it  upon  the  facts  as  they 
appear  that  no  objection  was  made  to  that  proof ;  that  it  was  never 
retracted;  that  it  was  admitted;  and  although  it  does  not  appear 
upon  the  proceedings  that  a  dividend  has  been  paid  under  it,  yet 
at  all  events,  for  anything  that  your  Lordships  know  to  the  con- 
trary, that  may  be  the  case,  or  may  be  the  case  hereafter. 

Now  after  the  liquidation  and  after  the  proof  the  present  action 
was  brought  by  the  plaintiff  against  Mr.  Scarf,  who  in  point  of 
fact  had  ceased  to  be  a  partner  in  July,  1877,  who  in  point  of  fact 
had  given  no  authority  to  order  the  goods  in  question  upon  his 
credit,  and  who  as  between  himself  and  the  persons  who  did  order 
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the  goods  was  at  the  time  when  they  were  supplied  a  stranger  to 
the  business  On  the  other  hand,  the  persons  who  actually  ordered 
those  goods  and  to  whom  they  were  supplied  were  Rogers  and 
Beech.  They  were  the  persons  alone  interested  in  the  business, 
and  they  were  undoubtedly,  upon  ordinary  principles,  liable  for 
what  they  so  ordered.     The  defendant  also  might  be  held  liable 

—  about  that  there  can  be  no  doubt ;  because  the  principle  of  law, 
which  is  stated  in  Lindley  on  Partnership,  voL  i.  p.  429,  3rd  ed. , 
is  incontrovertible,  namely,  that  **  when  an  ostensible  partner  re- 
tires, or  when  a  partnership  l^tween  several  known  partners  is 
dissolved,  those  who  dealt  with  the  firm  before  a  change  took  place 
are  entitled  to  assume,  until  they  have  notice  to  the  contrary,  that 
no  change  has  occurred ; "  and  the  principle  on  which  they  are 
entitled  to  assume  it  is  that  of  the  estoppel  of  a  person  who  has 
accredited  another  as  his  known  agent  from  denying  that  agency 
at  a  subsequent  time  as  against  the  persons  to  whom  he  has 
accredited  him,  by  reason  of  any  secret  revocation.  Of  course  in 
partnership  there  is  agency  —  one  partner  is  agent  for  another ;  and 
in  the  case  of  those  who  under  the  direction  of  the  partners  for  the 
time  being  carry  on  the  business  according  to  the  ordinary  course, 

where  a  man  has  established  such  an  agency  and  has  held 
[*  350]  *  it  out  to  others,  they  have  a  right  to  assume  that  it  con- 
tinues until  they  have  notice  to  the  contrary. 

There  was  therefore  in  this  case  undoubtedly  a  state  of  circum- 
stances which  would  have  entitled  the  plaintiff,  if  he  had  thought 
fit,  to  hold  Mr.  Scarf  liable,  the  credit  being  given  to  him  and  to 
Sogers,  there  being  no  knowledge  on  the  part  of  the  plaintiff  of 
the  dissolution  of  partnership;  no  knowledge  of  any  revocation 
of  the  agency  at  the  time  when  these  goods  were  delivered.  On 
the  other  hand,  if  you  look  not  to  the  estoppel  but  to  the  fact,  the 
plaintiff  was  entitled  to  hold  the  persons  who  actually  gave  the 
order  and  received  the  goods,  and  were  interested  in  the  profit  and 
loss  of  the  firm  which  ordered  them,  liable  to  him;  those  persons 
being  not  Scarf,  Sogers,  and  Beech,  or  Scarf  and  Sogers,  but 
Sogers  and  Beech  alona 

Now  it  appears  to  me  that  the  real  question  which  your  Lord- 
ships have  to  determine  is  not  as  it  was  treated  in  the  Court  below 

—  in  I  think  both  the  Courts  below  —  namely,  the  question  of 
what  is  called  "  novation ;  "  but  it  is  this,  whether  in  that  state  of 
circumstances  there  was  a  concurrent  joint  liability  of  the  three 
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personsy  Scarf,  Bogers,  and  Beech,  upon  the  principles  which  I 
have  stated;  or  whether  the  plaintiff  had  a  right  to  make  his 
choice  whether  he  would  sue  those  who  were  liable  by  estoppel, 
or  sue  those  who  were  liable  upon  the  facta  Put  it  as  I  can  I  am 
unable  to  understand  how  there  could  have  been  a  joint  liability 
of  the  three.  The  two  principles  are  not  capable  of  being  brought 
into  play  together :  you  cannot  at  once  rely  upon  estoppel  and  set 
up  the  facts ;  and  if  the  estoppel  makes  A.  and  B.  liable,  and  the 
facts  make  B.  and  C.  liable,  neither  the  estoppel  nor  the  facts, 
nor  any  combination  of  the  two  can  possibly  make  A. ,  B. ,  and  C. , 
all  liable  jointly. 

Therefore  it  appears  to  me  that  if  the  plaintiff  chose  to  go  upon 
the  facts  and  to  make  the  persons  who  actually  ordered  and  got 
the  benefit  of  the  goods  his  debtors  (which  he  had  a  plain  and  cer- 
tain right  to  do),  he  entirely  disavowed  the  estoppel  and  could  no 
longer  set  it  up.  If  op  the  other  hand  he  chose  to  go  upon  the 
estoppel,  then  Beech  being  a  stranger  to  the  liability  upon  that 
footing,  he  could  only  sue  Scarf  and  Bogers.  One  way  of  testing 
it  would  be  by  inquiring  what  was  the  rule  imder  the 
*  old  system  of  pleading.  If  at  that  time  Scarf  and  Bogers  [*  351] 
had  been  sued,  could  they  have  pleaded  in  abatement  that 
Beech  ought  also  to  be  joined  as  being  also  liable  ?  I  think  most 
clearly  they  could  not  And  upon  the  other  hand  if  Bogers  and 
Beech  had  been  sued,  still  more  impossible  would  it  have  been  for 
them  to  plead  in  abatement  that  Scarf  ought  also  to  be  joined,  for 
he  was  neither  a  partner  when  the  goods  were  ordered,  nor  as  be- 
tween him  and  themselves  could  any  liability  possibly  have 
attached  to  him. 

It  seems  to  me,  therefore,  that  the  plaintiff  was  necessarily  put 
to  his  election.  He  might  hold  either  Bogers  and  Scarf,  or  Bogers 
and  Beech,  liable ;  he  could  not  hold  Bogers,  Scarf,  and  Beech  all 
liable  together.  That  makes  it  unnecessary  for  me  to  say  much 
upon  the  question  of  novation,  except  that  if  your  Lordships 
should  differ  from  the  Court  of  Appeal  in  this  case  you  will  have 
the  satisfaction  of  feeling  that  you  do  so  on  grounds  which  do  not 
seem  to  have  been  clearly  or  fully  presented,  if  they  were  pre- 
sented at  all,  to  the  Court  of  Appeal..  In  the  Court  of  first 
instance  the  case  was  treated  really  as  one  of  what  is  called 
"  novation,"  which  as  I  understand  it  means  this  —  the  term  being 
derived  from  the  Civil  Law  —  that  there  being  a  contract  in  exist- 
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ence,  some  new  contract  is  substituted  for  it,  either  between  the 
same  parties  (for  that  might  be)  or  between  diflferent  parties ;  the 
consideration  mutually  being  the  discharge  of  the  old  contract 
A  common  instance  of  it  in  partnership  cases  is  where  upon  the 
dissolution  of  a  partnership  the  persons  who  are  going  to  continue 
in  business  agree  and  undertake,  as  between  themselves  and  the 
retiring  partner,  that  they  will  assume  and  discharge  the  whole 
liabilities  of  the  business,  usually  taking  over  the  assets ;  and  if 
in  that  case  they  give  notice  of  that  arrangement  to  a  creditor, 
and  ask  for  his  accession  to  it,  there  becomes  a  contract  between 
the  creditor  whd  accedes  and  the  new  firm,  to  the  effect  that  he 
will  accept  their  liability  instead  of  the  old  liability,  and  on  the 
other  hand  that  they  promise  to  pay  him  for  that  consideration. 

Now  if  this  case  had  rested  upon  that  ground  (on  which  it  ap- 
pears to  have  been  put  in  the  Court  of  first  instance),  I  could  not 
myself  have  agreed  in  the  decision  at  which  the  Court  of 
[*  352]  first  *  instance  arrived ;  because  there  is  really  only  one  act 
done  upon  which  a  serious  argument,  as  it  seems  to  me, 
could  be  founded  in  favour  of  novation,  if  the  circumstances  had 
required  that  the  case  should  be  put  upon  that  ground.  I  mean 
the  giving  of  the  cheque  which  I  have  already  mentioned,  on  the 
22nd  of  July,  1878,  by  the  new  firm.  Down  to  that  time  it  was, 
as  it  seems  to  me,  merely  in  the  natural  and  ordinary  course  of 
things  that  when  the  notice  of  dissolution  referred  to  Mr.  Rogers 
(who  was  continuing  to  carry  on  the  business  of  that  firm  with 
Beech),  as  the  person  who  would  receive  and  pay  all  debts  owing 
to  or  by  the  old  firm,  either  Mr.  Rogers  or  his  firm  should  act  in 
the  liquidation  of  the  affairs  and  debts  of  the  old  concern ;  and  the 
mere  corresponding  with  them,  the  mere  sending  in  the  account  to 
them,  would  not,  as  it  seems  to  me,  make  Beech  liable  unless  he 
did  something  to  make  himself  liable  beyond  carrying  on  that 
kind  of  correspondence.  Then,  upon  the  other  hand,  is  there 
suflBcient  evidence  of  the  intention  which  would  be  necessary  on 
the  part  of  the  plaintiff  to  relinquish  these  original  debtors  ?  The 
fact  of  this  cheque  being  given,  which  as  I  have  said  is  the  only 
thing  which  can  be  relied  upon  as  showing  that  Beech  was  will- 
ing to  make  himself  liable,  is  perfectly  consistent  with  the  plain- 
tiff's not  relinquishing  the  original  debtors.  If  it  results  in 
payment  he  is  perfectly  entitled  to  take  it.  If  it  does  not  result 
in  payment  it  will  not  fulfil  its  original  object     It  did  not  result 
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in  payment,  and  the  action  followed  The  proof  in  bankruptcy 
afterwards  being  in  invitos,  though  it  might  be  some  evidence  of 
the  intention  of  the  plaintiff  to  get  what  he  could  out  of  Bogers 
and  Beech,  yet  certainly  would  be  no  evidence  of  any  accession  on 
the  part  of  Beech  to  the  liability,  which  was  not  upon  him  at  all. 

I  therefore  should  not  have  differed  from  the  opinion  of  the 
Court  of  Appeal  if  I  had  thought  (as  the  Court  of  Appeal  seem  to 
have  treated  it)  that  the  case  depended  upon  what  is  called  the 
doctrine  of  novation.  I  am  inclined  to  say  that  the  facts  which 
have  taken  place  were  susceptible  of  an  interpretation  consistent 
with  an  intention  on  the  part  of  the  plaintiff  to  retain  his  original 
debtors,  at  all  events  at  the  time  of  action  brought,  and  that  on 
the  other  hand  there  was  nothing  to  make  Beech  a  debtor  if  he 
had  not  been  so  before.  But  as  Beech  was  really  a  debtor, 
•  the  whole  doctrine  of  novation  disappears  from  the  case,  [*  353] 
and  the  question  is  which  I  originally  stated,  namely, 
whether  it  is  possible,  after  choosing  to  hold  those  who  actually 
gave  the  order  and  received  the  goods  liable,  and  proceeding 
against  them  as  debtors  in  such  a  way  as  to  amount  to  a  distinct 
election  to  take  their  liability,  to  retract  that  and  to  fall  back 
upon  the  liability  which,  on  a  different  principle,  might  have 
been  asserted  against  the  other  two,  that  is  to  say,  against  Scarf 
and  Eogers,  to  the  exclusion  of  Beech.  I  think  that  the  plaintiff 
was  bound  by  his  election,  and  that  after  approbating  the  liability 
according  to  the  facts,  and  taking  as  his  debtors  those  who  had 
actually  given  the  order,  he  could  not  when  it  suited  his  conven- 
ience retract  it,  reprobate  it,  and  go  back  upon  the  liability,  by 
estoppel,  of  the  man  who  never  gave  the  order  at  all. 

Then  did  the  plaintiff  do  that  which  was,  and  ought  to  be  held 
as,  an  election  of  liability  ?  I  think  that  he  did,  with  full  knowl- 
edge of  all  the  facts  from  the  25th  of  February.  He  not  only 
carried  on  the  correspondence  to  which  I  have  referred  —  which 
might  have  been  entirely  consistent  with  his  reserving  his  right 
to  elect ;  he  not  only  received  the  cheque  —  upon  which  I  am  dis- 
posed to  make  the  observation  that  taking  it  would  not  have  been 
a  conclusive  election  —  but  he  brought  his  action  against  Eogers 
and  Beech ;  and  not  only  did  he  bring  his  action,  but  when  the 
action  was  stopped  by  the  liquidation  he  carried  in  his  proof, 
swearing  that  they  were  justly  and  truly  indebted  to  him  for  the 
goods  as  sold  and  delivered  by  him  to  them.     Bogers  and  Beech 
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were  in  point  of  fact  the  debtors,  and  he  had  the  benefit  of  that 
which  leally  (without  going  into  any  technical  distinctions)  for 
this  purpose  appears  to  me  to  be  a  sufficient  ground  of  judgment 

I  do  not  think  it  necessary  to  go  into  any  of  the  cases  which 
have  been  mentioned,  because  I  think  that  the  principle  is  per- 
fectly distinct  The  case,  which  was  relied  upon  by  the  respond- 
ent, of  Curtis  v.  Williamaon,  L.  R  10  Q.  B.  57,  simply  held  that 
the  mere  act  of  making  and  filing  in  bankruptcy  an  affidavit  of  the 
kind  which  was  made  was  not  one  as  to  which  the  party  would 
have  no  locus  penUerUics  under  any  circumstances,  where 
[*  354]  he  had  been  desirous,  *  when  he  had  fully  considered  the 
matter,  of  withdrawing  it  before  it  was  put  upon  the  file ; 
and  nothing  was  done,  so  far  as  appears,  after  it  was  put  upon  the 
file.  There  was  nothing  to  bind  him  to  his  election  except  that 
inadvertent  and  (at  the  time  when  it  was  done)  unintentional  act 
of  his  agent ;  and  the  Court  were  quite  right  in  holding  that  that 
ought  not  to  be  regarded  as  an  election  by  hiuL 

I  need  not  refer  particularly  to  the  facts  of  Bilhorough  v.  Holmes, 
5  Oh.  D.  255,  but  a  proof,  under  circumstances  similar  to  the 
present,  was  held,  upon  the  principle  of  election,  to  bind  the 
party  who  made  it  In  BotUmley  v.  NutiaU,  5  C.  B.  (N.  S. )  122, 
28  L.  J.  C.  P.  110,  an  acceptance  had  been  given,  which  was  evi- 
dence of  a  successive  obligation,  and  proof  of  it  would  by  no  means 
extinguish  or  destroy  any  right  which  the  party  might  have  upon 
the  original  debt  and  the  original  consideration. 

There  is,  therefore,  as  was  frankly  admitted  at  the  bar,  no 
direct  authority  upon  this  point  Your  Lordships  are  obliged  to 
determine  it  upon  principle ;  cmd  on  principle  I  think  your  Lord- 
ships ought  to  hold  that  the  plaintiff  was  put  to  his  election,  that 
he  made  it  when  he  brought  the  action  and  proved  in  the  liquida- 
tion, and  that  he  cannot  now,  consistently  with  the  election  which 
he  has  made,  hold  Mr.  Scarf  liable. 

I  therefore  move  your  Lordships,  that  the  order  under  appeal  be 
reversed ;  which  will  have  the  effect  of  restoring  the  judgment  of 
the  Ck)urt  of  first  instance ;  and  that  the  defendant  (the  appellant 
here)  have  his  costs  in  the  Court  of  Appeal  and  in  this  House. 

Lord  Blackbubn  :  — 

My  Lords,  I  am  of  the  same  opinion.  This  was  an  action 
against  Scarf  to  recover  the  price  of  goods  sold  and  delivered.     It 
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is  admitted  that  on  the  30th  of  Januaiy,  1878,  the  goods  were 
ordered  from  the  plaintiflf  Jardine  by  Rogers,  he  sending  the  order 
in  the  name  of  the  firm  of  W.  H.  Sogers  &  Co.,  which  was  the 
name  under  which  he  and  Scarf  had  traded,  and  under  which 
name  they  had  dealt  with  the  plaintiff;  that  the  plaintiff  well 
knew  that  he  and  Scarf  had  been  the  persons  so  trading ; 
*  that  those  goods  thus  ordered  upon  the  30th  of  January  [*  355] 
were  afterwards  supplied,  part  upon  the  Ist  of  February, 
part  upon  the  16th  and  part  upon  the  20th.  One  question  of  fact 
was,  when  had  the  plaintiff,  Jardine,  notice  of  what  was  the  fact, 
namely,  that  Scarf  had  ceased  to  be  a  partner,  and  that  at  the  time 
when  the  goods  were  ordered  and  at  the  time  when  the  goods  were 
supplied,  the  firm  of  Rogers  &  Co.  consisted  not  of  Rogers  and 
Scarf  but  of  Rogers  and  Beech,  who  had  not  been  formerly  a  part- 
ner but  had  come  into  partnership  with  Rogers  afterwards  and  not 
till  Scarf  had  retired  ?  Now  on  that,  I  understand,  the  question 
went  to  the  jury. 

The  fact  was  plain,  that  on  the  5th  of  February,  1878,  this 
notice  was  printed  in  the  **  Gazette"  :  "  Notice  is  hereby  given  that 
the  partnership  heretofore  subsisting  between  us,  the  undersigned 
Benjamin  Scarf  and  William  Henry  Rogers,  carrying  on  business 
as  merchants  at  32  Church  Street,  Manchester,  under  the  firm  of 
W.  H.  Rogers  &  Co. ,  was  dissolved  by  mutual  consent  on  the  27th 
day  of  July  last.  All  debts  owing  to  or  by  the  said  firm  will  be 
received  and  paid  by  the  said  W.  H.  Rogers  alone,  who  will  con- 
tinue to  carry  on  the  business  as  heretofore,  in  partnership  with 
the  undersigned  James  Beech,  under  the  firm  of  W.  H.  Rogers  & 
Co."  If  Mr.  Jardine,  the  plaintiff,  had  not  been  a  person  who 
had  dealt  with  the  former  firm,  the  notice  in  the  **  Gazette  "  would 
have  given  him  notice  as  from  that  5th  of  February  which  was 
after  the  order  had  been  given  upon  the  30th  of  Jcmuary.  The 
goods  were  delivered  at  different  times,  as  I  have  stated,  substan- 
tially after  the  5th  of  February ;  and  it  was  material  to  ascertain 
when  it  was  that  Mr.  Jardine  got  actual  notice.  As  soon  as  he 
was  aware  of  this  notice  being  published  in  the  *  Gazette, "  it  is 
quite  plain  that  he  would  know  that  the  authority  which  had 
originally  belonged  to  Rogers  to  bind  himself  and  Scarf  had  been 
revoked.  But  he  was  not  bound  to  read  the  "  Gazette  " ;  and  in 
point  of  fact  it  appears,  according  to  the  finding  of  the  jury,  that 
he  did  not  read  it;  and  it  was  not  until  the  25th  of  February  that 
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he  received  a  circular,  at  the  bottom  of  which  was  appended  the 
**  Gazette  "  notice,  and  which  circular  was  in  these  terms :  "  Sir, 
I  beg  to  call  your  attention  to  the  annexed  notice  of  dissolution  of 
partnership  lately  existing  between  Mr.  Benjamin  Scarf 
[*  356]  and  myself,  and  I  *  have  the  pleasure  to  inform  you  that 
Mr.  James  Beech  has  joined  me  in  the  business,  and  will 
take  an  active  part  The  style  of  the  firm  will  not  be  altered 
Undemoted  are  the  signatures  of  each  partner.  Yours  truly,  W. 
H.  Eogers ; "  then  the  signatures  were  given,  and  below  that  was 
a  copy  of  the  notice  which  had  been  previously  published  in  the 
"  Gazette.  "  The  finding  of  the  jury  was  that  this  notice  came  to 
Mr.  Jardine  on  the  25th  of  February,  and  not  sooner. 

Now  that  being  the  case,  the  question  then  arose,  what  defence, 
if  any,  was  proved.  It  was  agreed  that  this  should  be  determined 
by  the  Court  without  asking  any  further  question  of  the  jury,  but 
taking  the  evidence  and  drawing  the  inferences  of  fact,  whether 
there  was  a  defence  or  not.  On  that  Denman,  J. ,  who  tried  the 
case  thought  (it  was  apparently  put  to  him  in  that  way)  that  the 
question  was  whether  or  not  there  was  novation ;  which  the  Lokd 
Chancellor  has  just  said  (and  I  quite  agree  with  him)  is  another 
word  for  accord  and  satisfaction  by  giving  in  substitution  the  lia- 
bility of  another  person  upon  another  contract  in  lieu  of  the  con- 
tract for  which  the  former  partners  were  liable ;  and  Denman,  J. , 
thought  that  there  had  been  a  novation  proved. 

When  the  case  came  before  the  Court  of  Appeal  the  majority  of 
the  Court  of  Appeal  (Baggallay,  L.  J.,  seems  to  have  doubted 
about  it)  thought  that  the  novation  in  that  sense  was  not  proved. 
I  do  not  feel  quite  certain  whether  if  I  knew  all  the  evidence  (for 
it  has  not  been  brought  fully  before  us)  —  if  I  thought  the  ques- 
tion was  whether  there  was  novation  or  not  —  I  should  have  agreed 
with  them  that  on  the  evidence  brought  before  us  it  was  not  in 
this  case  proved.  I  need  not,  however,  enter  into  the  question 
how  that  was ;  because  my  opinion,  which  leads  me  to  concur  in 
the  judgment  which  has  just  been  moved,  is  that  that  was  not  the 
real  question  —  that  there  was  a  mistake  and  a  misapprehension  on 
the  part  not  only  of  the  counsel  who  argued  it,  but  of  the  Judges 
who  heard  the  case,  when  they  thought  that  the  question  was  that 
of  novation,  the  defence  really  depending  upon  a  prior  question* 

Though  the  amount  now  in  dispute  is  very  small,  the  question 
is  an  important  ona     I  do  not  think  there  C8m  be  any  doubt  (it  is 
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very  old  law  indeed)  that  where  a  person  has  given  authority  to 
another  (it  is  not  peculiar  to  partnership)  the  authority 
being  *  such  as  would  apparently  continue,  he  is  bound  to  [*  357] 
those  who  act  upon  the  faith  of  that  authority,  though  he 
has  revoked  it,  unless  he  has  given  the  proper  notice  of  the  revo- 
cation. In  this  case  I  think  there  can  be  no  doubt  that  Bogers 
having  been  partner  with  Scarf  had  authority,  and  apparently  con- 
tinuing authority,  to  bind  Scarf  as  to  all  matters  concerning  the 
partnership,  and  that  Mr.  Jardine  being  an  old  customer  had  a 
right  to  believe  that  that  authority  continued  until  he  was  told 
that  it  was  revoked.  But  then  I  do  not  think  that  the  liability  is 
upon  the  ground  that  the  authority  actually  continues.  I  think 
it  is  upon  the  ground,  as  has  been  very  well  put  and  explained  in 
Freeman  v.  Cooke,  2  Ex.  654,  that  there  is  a  duty  upon  the  person 
who  has  given  that  authority  if  he  revoke  it,  to  take  care  that 
notice  of  that  revocation  is  given  to  those  who  might  otherwise 
act  on  the  supposition  that  it  continued ;  and  the  failure  to  give 
that  notice  precludes  him  from  denying  that  he  gave  the  authority 
against  those  who  acted  upon  the  faith  that  that  authority  con- 
tinued. I  put  rather  an  emphasis  upon  those  last  words  **  against 
those  who  acted  upon  the  faith  that  that  authority  continued,  **  for 
I  think  that  no  man  has  a  right  to  say,  "  I  know  now  that  the 
authority  was  in  fact  revoked,  but  I  will  continue  to  go  on,  and 
will  do  things  subsequently,  and  act  upon  the  supposition  that  I 
hold  this  person  liable,  though  I  am  not  actually  acting  upon  the 
faith  that  he  has  given  authority,  but  I  am  acting  upon  the  ground 
that  I  find  another  is  really  liable,  and  I  will  only  come  on  him 
if  that  other  does  not  pay.  *  I  do  not  think  he  can  do  that  The 
question  therefore  is  this,  was  Mr.  Jardine  acting  upon  the  faith 
that  it  was  so  ? 

Now  Mr.  Jardine  upon  the  30th  of  January,  as  far  as  appears 
upon  the  evidence,  had  never  so  much  as  heard  of  Mr.  Beech.  Mr. 
Jardine  when  he  received  the  order  from  W.  H.  Bogers  &  Co.  had 
every  reason  to  think  that  he  was  contracting  to  supply  these  goods 
to  Bogers  and  Scarf,  and  he  did  supply  the  substantial  part  of  the 
goods  on  the  Ist,  16th,  and  20th  of  February,  before  he  had  any 
notice  that  he  was  not  supplying  them  to  Bogers  and  Scarf. 
Therefore  clearly  at  that,  time  he  was  in  the  case  of  a  person  who 
had  acted  upon  the  faith  that  W.  H.  Bogers 's  authority  when  he 
gave  the  order  still  continued  when  he  supplied  the  goods;  and 
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[*  358]  ♦  he  therefore  certainly  had  a  right  to  hold  Scarf  liable 
on  that  ground.  But  it  is  quite  clear  from  the  notice, 
and  the  circular  which  I  have  already  read,  that  on  the  25th  of 
February  he  became  aware  that  though  Rogers  had  apparent  au- 
thority, and  though  he  having  acted  upon  that  apparent  author- 
ity had  a  right,  if  he  pleased,  to  hold  Scarf  liable,  yet  in  point 
of  fact  Scarf  was  not  really  a  principal,  and  had  not  given  real 
authority ;  that  in  point  of  fact  Rogers  was  not  acting  by  Scarf's 
authority  but  by  Beech's  authority,  and  that  Rogers  and  Beech 
were  the  real  persons  who  had  ordered  the  goods  and  who  had 
received  them,  and  were  the  persons  who  were  therefore  liable; 
because  in  fact  Rogers  had  authority  from  Beech  and  had  not  in 
fact  authority  from  Scarf. 

The  first  question  therefore  which  arises  is,  could  a  person  who 
knew  that  he  held  both  Beech  and  Rogers  liable,  and  had  very 
rightly  the  power  to  say,  "  I  will  treat  this  as  being  a  joint  liabil- 
ity of  Rogers  and  Beech, "  say,  "  I  will  treat  it  not  only  as  the  joint 
liability  of  Rogers  and  Beech,  but  as  the  joint  liability  of  Rogers, 
Beech,  and  Scarf, "  treating  them  all  three  as  jointly  liable  ?  And 
certainly,  though  counsel  could  not  produce  any  precise  authority 
upon  the  point,  I  should  myself,  unless  I  had  seen  what  the 
Judges  of  appeal  had  here  said,  never  have  entertained  the  slight- 
est doubt  that  he  could  not  I  should  not  myself  have  entertained 
a  doubt  that  in  old  times  a  plea  in  abatement,  in  an  action  against 
Rogers  and  Beech  for  not  joining  Scarf,  would  have  been  bad ;  nor 
could  I  have  doubted  that  in  old  times  if  an  action  had  been 
brought  against  Rogers,  Scarf,  and  Beech  jointly,  there  would 
have  been  a  nonsuit  entered,  upon  the  groimd  that  there  was  a 
variance  in  the  proof  —  that  there  was  no  proof  that  the  three  were 
liable.  I  say,  I  should  not  have  doubted  that  at  all  if  I  had  not 
found  (unless  there  has  been  some  misprint,  or  some  inaccuracy 
in  the  shorthand  note)  that  that  was  not  the  view  of  the  Court  of 
Appeal.  Lord  Coleridge  is  reported  to  have  said,  "  The  three 
partners  are  all  primarily  liable  clearly."  I  think  that  at  the 
moment  when  he  said  that  he  could  not  have  had  the  facts  before 
him.  The  three  never  were  partners  at  fidl  —  I  cannot  see  how 
he  could  possibly  say  that  that  was  the  case  if  he  remembered 
the  facts.  Brett,  L  J.,  does  not  say  that  in  terms, 
[•359]  *but  he  does  say  what  almost  involves  the  same  s  thing. 
Y^ien  he  treats  it  as  a  novation  he  says,  "  I  cannot  infer 
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from  the  fact  of  his  making  a  claim  against  people  with  respect  to 
whom  he  had  a  valid  claim  "  (by  that  he  means  Sogers  and  Beech) 
"  that  he  had  given  up  his  claim  against  another  person  who  was 
liable  to  him.  *  Now  I  do  not  think  that  that  other  person  (Scarf) 
was  as  I  have  said  before^  liable  to  Jardine.  Scarf  was  precluded 
or  estopped  from  denying  that  he  had  given  the  authority  which 
would  have  made  him  liable,  if  the  fact  had  been  bo,  but  I  do  not 
think  that  it  was  so;  and  I  agree  with  what  the  LoBD  Chancbllob 
has  said,  that  the  difference  is  an  important  one. 

There  seems  not  only  to  be  no  distinct  authority  upon  the  sub- 
ject, but  there  really  seems  to  have  been  a  doubt  in  the  minds  of 
these  able  Judges  (at  least  it  is  quite  clear  that  they  do  not  seem 
to  have  perceived  the  point  clearly)  whether  or  no  the  plaintiff 
could  consider  all  three  persons  jointly  liable.  I  think  it  impor- 
tant to  say  distinctly  that  in  my  opinion  he  could  not,  and  to  say 
that  the  right  which  the  plaintiff  had  when  he  got  the  notice  on 
the  25th  of  February  was  to  sue  either  at  his  option,  but  he  was 
not  bound  to  sue  Scarf.  He  might  very  reasonably  and  properly 
say,  *  I  think  that  I  have  a  legal  right  to  hold  Mr.  Scarf  liable 
because  he  did  not  give  notice  to  me  in  time ;  but  I  am  not  going 
to  do  so.  I  find  now  that  I  have  a  right  to  hold  Eogers  and  Beech 
liable  and  will  do  so ;  *  and  if  he  had  communicated  that  to  the 
parties,  there  could  be  no  doubt  at  all  that  when  he  had  elected 
thus  to  charge  Rogers  and  Beech  and  Eogers  and  Beech  only,  there 
would  have  been  no  question  whatever  that  it  was  a  final  and  con- 
clusive election  and  that  he  could  in  no  way  after  that  charge 
Scarf.  But  he  had  also  a  right  if  he  pleased  to  say,  **  I  will  pro- 
ceed upon  the  ground  that  Scarf  has  made  himself  liable  to  me. 
I  will  hold  Scarf  liable.  "  But  in  that  case  I  think  he  could  not 
hold  Beech  also  liable.  It  seems  to  me  that  he  had  his  choice 
between  the  two :  he  had  his  choice  whether  he  would  hold  Bogers 
and  Beech  liable,  as  in  fact  they  were,  or  Bogers  and  Scarf  liable 
as  he  had  supposed  they  were,  though  Scarf  was  not  liable  in  fact; 
but  he  could  not  hold  both  sets  of  persons  liable.  And  then  comes 
the  question  which  ought  to  have  been  decided,  not 
whether  there  was  a  novation  (upon  *  which  probably  if  I  [•  360] 
had  thought  that  th-at  was  the  question  I  should  have 
agreed  with  the  majority  of  the  Court  of  Appeal)  but  whether  the 
plaintiff  had  before  the  30th  of  September,  the  date  at  which  he 
for  the  first  time  made  a  claim  against  Scarf,  made  a  final  deter- 


752  PARTNERSHIP. 


No.  88.  —  Soiurf  v.  Jardina,  7  App.  Cat.  800,  801. 


mination  of  the  election  by  which  he  had  to  choose  which  of  the 
two  sets  of  parties  he  would  hold  liable. 

Now  on  that  question  there  are  a  great  many  cases ;  they  are 
collected  in  the  notes  to  Dumpor's  Case,  1  Sm.  L.  C.  8th  ed.  47, 
54,  and  they  are  uniform  in  this  respect,  that  where  a  man  has  an 
option  to  choose  one  or  other  of  two  inconsistent  things,  when 
once  he  has  made  his  election  it  cannot  be  retracted,  it  is  final  and 
cannot  be  altered.  '^  Quod  semel  placuit  in  electionibus,  amplius 
displicere  non  potest^ "  That  is  Coke  upon  Littleton,  146  a,  and 
I  do  not  doubt  that  there  are  many  older  authorities  to  the  same 
effect ;  but  that  rule  has  been  uniformly  acted  upon  from  that  time 
at  least  down  to  the  present  When  once  there  has  been  an  elec- 
tion to  do  one  of  the  two  things,  you  cannot  retract  it  and  do  the 
other  thing ;  the  election  once  made  is  finally  made. 

But  upon  that  comes  the  question  which  is  the  one  that  now 
arises,  whether  there  was  evidence  here  on  which  your  Lordships 
should  find  as  a  fact  that  there  was'  an  election.  In  ClougK  v. 
London  and  North  Western  Railway  Co,,  L  E.  7  Ex.  34,  the 
Exchequer  Chamber  had  to  consider  that  question  a  good  deal  in 
a  case  of  some  importance  in  which  the  judgment  was  carefully 
considered.  I  wrote  it  myself  and  I  say  nothing  further  about  it 
than  this,  that  it  had  the  full  assent  of  all  the  other  Judges.  The 
result  of  what  is  there  said  is  that  where  there  is  a  right  to  elect, 
the  party  is  not  bound  to  elect  at  once ;  he  may  wait  and  think 
which  way  he  will  exercise  his  election,  so  long  as  he  can  do  so 
without  injuring  other  persons,  and  accordingly  in  that  particular 
case  it  was  held  that  he  had  not  lost  his  right  to  elect  by  a  rea- 
sonable waiting  under  rather  peculiar  circumstances ;  but  when  he 
has  once  fully  elected  it  is  final. 

I  may  also  refer  to  the  case  of  Jones  v.  Carter,  15  M.  &  W.  718, 
as  most  neatly  stating  the  point.  The  principle,  I  take  it,  run- 
ning through  all  the  cases  as  to  what  is  an  election  is 
[*  361]  this,  that  where  *  a  party  in  his  own  mind  has  thought 
that  he  would  choose  one  of  two  remedies,  even  though  he 
has  written  it  down  on  a  memorandum  or  has  indicated  it  in  some 
other  way,  that  alone  will  not  bind  him ;  but  so  soon  as  he  has 
not  only  determined  to  follow  one  of  his  remedies  but  has  com- 
municated it  to  the  other  side  in  such  a  way  as  to  lead  the 
opposite  party  to  believe  that  he  has  made  that  choice,  he  has 
completed  his  election  and  can  go  no  further:  and  whether  he 
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intended  it  or  not,  if  he  has  done  an  unequivocal  act  —  I  mean 
an  act  which  would  be  justifiable  if  he  had  elected  one  way  and 
would  not  be  justifiable  if  he  had  elected  the  other  way  —  the  fact 
of  his  having  done  that  unequivocal  act  to  the  knowledge  of  the 
persons  concerned  is  an  election.  In  Jones  v.  Carter^  15  M.  & 
W.  718  (the  principle  is  general  though  the  particular  applica- 
tion is  peculiar),  the  question  was  whether  a  man  who  had  a  right 
to  avoid  a  lease  had  avoided  it  or  not  He  had  at  first  brought 
a  writ  of  ejectment  for  the  purpose  of  avoiding  it,  by  which  in 
modern  times  you  do  not  actually  enter ;  but  it  had  proceeded  so 
far  that  the  defendant  had  entered  into  a  consent  rule;  and  the 
defendant  having  entered  into  a  consent  rule  by  which  he  had 
admitted  the  entry,  the  Court  held  that  it  must  be  taken  as  if  the 
plaintiff  had  entered,  and  that  inasmuch  as  the  entry  to  avoid  a 
lease  was  unequivocal  in  its  nature  he  could  not  afterwards  say, 
"  The  lease  was  not  void. " 

Now  that  is  the  question  which  I  think  the  Court  below  ought 
to  have  decided  and  which  I  think  your  Lordships  now,  having 
power  to  find  all  the  facts,  have  to  decide  upon  the  evidenca 
Was  there,  before  the  30th  of  September,  which  was  the  date 
when  the  plaintiff  first  came  upon  Scarf,  an  unequivocal  election 
to  take  Beech  as  his  debtor?  I  do  not  think  that  at  first  there 
was.  I  do  not  think  that  the  mere  fact  of  his  having  continued 
to  enter  in  his  books  these  goods  along  with  others  which  he  had 
undoubtedly  contracted  to  supply  after  the  25th  of  February,  when 
he  had  full  notice  (entering  them  in  one  account),  would  preclude 
him ;  because  I  think,  as  I  said  before,  that  it  was  merely  an  ex- 
pression of  his  own  private  intention  and  opinion,  which  did  not 
bind  the  matter  until  it  was  communicated  to  the  other  side, 
which  it  never  was.  I  do  not  think  that  his  having 
*  demanded  money  from  Rogers  after  he  knew  that  Rogers  [*  362] 
was  carrying  on  the  new  firm  of  Rogers  &  Beech  will  do, 
for  the  reasons  given  by  Brett,  L.  J.,  that  the  notice  of  dissolu- 
tion distinctly  said,  "  Whatever  Rogers  &  Scarf  owe,  go  to  Rogers, 
and  Rogers  will  pay  it "  But  then  the  evidence  goes  further.  I 
am  not  sure  that  taking  a  cheque  from  Rogers  &  Beech  as  pay- 
ment was  enough  to  make  an  election,  because  I  think  that  in 
acting  on  the  authority  given  by  Scarf  to  Rogers  to  pay  the  debts 
for  him  and  Scarf,  Rogers  might  pay  money  by  the  new  firm's 
cheque  or  otherwise  as  he  pleased.  But  then  the  plaintiff  goes 
VOL.  XIX.  —  48 
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on  and  isBuee  a  writ  against  Bogers  &  Beech  —  he  sues  Beech.  I 
am  unable  to  conceive  a  more  unequivocal  act;  he  has  thereby 
adopted  Beech  as  his  debtor  at  that  tima  I  do  not  think  its 
going  to  judgment  or  not  going  to  judgment  is  material.  How  he 
could  possibly  do  a  more  unequivocal  act  than  issuing  a  writ 
against  Bogers  &  Beech  I  cannot  imagine.  The  result  of  his  issu- 
ing the  writ  was  that  Bogers  &  Beech  not  being  able  to  get  time 
to  obtain  terms  went  into  liquidation,  and  then  the  plaintiff  sent 
in  his  affidavit  claiming  to  prove  against  Bogers  &  Beech  for  this 
sum  which  is  now  in  dispute,  and  also  for  the  subsequent  debts, 
treating  them  all  as  one.  I  think  that  also  is  an  unequivocal  act. 
And  taking  the  whole  together  I  can  bring  myself  in  no  way  to 
doubt,  that  upon  the  facts  we  ought  to  find  that  Mr.  Jardine  hav- 
ing the  right  of  election  between  holding  Beech  liable  and  holding 
Scarf  liable,  had,  before  he  ever  came  upon  Scarf,  finally  deter- 
mined his  election  and  taken  Beech  as  liable,  and  that  he  could 
not  hold  both  Scarf  and  Beech  liable. 

I  am  consequently  of  opinion  that  the  judgment  should  be  for 
the  defendant,  though  not  upon  the  ground  on  which  it  was  origi- 
nally put,  namely,  that  there  was  a  novation,  but  upon  the  ground 
that  Scarf  never  was  liable,  for  this  reason,  that  before  any  step 
was  taken  to  make  him  liable,  a  final  and  conclusive  election  had 
been  made  to  hold  Beech  liable,  which  involved  impliedly  that 
Scarf  was  not 

Lord  Watson  :  — 

My  Lords,  this  case  has  been  disposed  of  by  the  Court  of  Appeal 
upon  the  assumption  that  the  position  of  the  appellant  is, 
[*  363]  in  law,  *  precisely  the  same  as  if  he  had  been  in  fact  a 
partner  of  the  firm  by  which  the  debt  sued  for  was  con- 
tracted. Had  the  appellant  actually  been  a  member  of  the  firm  of 
W.  H.  Bogers  &  Co.  on  the  30th  of  January,  1878,  when  the 
goods,  the  price  of  which  is  now  in  question,  were  ordered,  he 
would  thereby  have  become  the  debtor  of  the  respondent,  and  it 
would  in  that  case  have  been  necessary  for  him  to  satisfy  your 
Lordships  that  the  facts,  admitted  or  proved,  are  sufficient  to  sus- 
tain the  inference  that  the  respondent  has  agreed  to  discharge  his 
claim  against  the  appellant,  and  to  accept  the  new  firm  of  W.  H. 
Bogers  &  Co.  as  his  debtors.  In  such  circumstances  the  original 
debtor  must  continue  to  be  liable  unless  there  has  been  payment 
or  novation  of  the  debt 
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The  appellant  bad,  in  point  of  fact,  ceased  to  be  a  partner  of  the 
firm  of  W.  H.  Sogers  &  Co.  before  the  goods  were  ordered  or  sup- 
plied to  the  new  firm.  Notwithstanding  that  fact  he  was  estopped 
from  asserting  as  against  the  respondent,  who  had  been  one  of  his 
customers,  that  the  contract  was  not  made  with  the  old  firm,  be- 
cause notice  had  not  been  given  to  the  respondent  of  its  dissolu- 
tion hj  his  ceasing  to  be  a  partner.  In  other  words,  although  the 
goods  were  ordered  and  received  by  the  new  firm,  it  was  the  right 
of  the  respondent,  if  he  chose  to  assert  it,  to  insist  that  the  old 
firm,  and  not  the  new,  must  be  held  to  have  contracted  with  him, 
and  to  be  liable  for  the  price  of  goods  supplied  under  the  contract 
before  he  received  the  notice  of  the  2l8t  of  February,  1878.  He 
had  the  undoubted  right  to  select  his  debtor,  to  hold  either  the 
old  firm  or  the  new  firm  responsible  to  him  for  the  fulfilment  of 
the  contract;  but  I  know  of  no  authority  for  the  proposition  that 
the  respondent  could  hold  his  contract  to  have  been  made  with 
both  firms,  or  that  having  chosen  to  proceed  against  one  of  these 
firms  for  recovery  of  his  debt  he  could  thereafter  treat  the  other 
firm  as  his  debtor. 

I  am  accordingly  of  opinion  that  the  facts  of  the  present  case 
raise  no  question  of  novation,  and  that  the  only  question  to  be 
determined  is  whether  the  respondent  did  or  did  not  elect  to  take 
the  new  firm  of  W.  H.  Sogers  &  Ca  as  his  debtors  for  the  price  of 
the  goods  furnished  by  him  prior  to  the  26th  of  February,  1878, 
under  the  order  given  by  that  firm  upon  the  30th  of  January. 

*  In  this  aspect  of  the  case  it  becomes  unnecessary  to  [*  364] 
dispose  of  the  question  discussed  and  decided  in  the 
Courts  below,  namely,  whether  the  transactions  of  the  respondent 
with  the  new  firm  subsequent  to  the  notice  of  February  sufl&ciently 
establish  the  appellant's  plea  of  novatio  debUi,  I  am  of  opinion, 
with  your  Lordships,  that  the  legal  proceedings  to  which  the 
respondent  resorted  in  August  and  September,  1878,  fully  warrant 
the  inference  that  he  did  elect  to  take  the  new  firm  as  his  debtors, 
and  consequently  that  he  has  no  right  to  recover  the  debt  for 
which  he  sues  from  the  appellant 

Lord  Bramwell  :  — 

My  Lords,  I  am  entirely  of  the  same  opinion.  In  this  case  the 
plaintiff  had  the  right  to  maintain  an  action  against  Sogers  and 
Scarf  or  against  Bogers  and  Beech;  and  indeed,  subject  to  what 
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would  have  been  a  plea  in  abatement  formerly,  and  now  is  the 
addition  of  a  party  by  order,  he  had  the  right  to  maintain  an 
action  against  each  one  of  the  three;  but  he  would  have  been 
compelled  to  join  one  of  the  two  with  the  other  —  he  would  have 
been  compelled  to  join  Rogers  with  Scarf  if  he  had  sued  Scarf 
alone,  or  Rogers  with  Beech  if  he  had  sued  Beech  alone,  or  Beech 
or  Scarf  with  Rogers  if  he  had  sued  Rogers  alone.  For  I  imagine 
that  under  the  Judicature  Act  and  the  rules  he  could  be  compelled 
to  sue  the  two  jointly  and  not  severally ;  otherwise  the  effect  of 
the  Judicature  Act  would  be  to  turn  every  joint  contract  into  a 
joint  and  several  contract,  which  I  imagine  was  not  intended.  It 
results  therefore  that  the  right  of  the  plaintiff  was  to  sue  either 
Rogers  and  Scarf  jointly,  or  Rogers  and  Beech  jointly.  I  am 
very  clearly  of  opinion  that  he  had  no  right  to  sue  all  three 
jointly.  It  is  impossible  to  say  that  there  was  any  joint  contract 
by  the  three,  either  in  fact  or  by  estoppel. 

Now  that  being  the  condition  of  things,  when  the  truth  was 
known  to  the  plaintiff,  I  do  not  think  that  he  was  bound  to  elect 
at  any  particular  time ;  but  I  am  satisfied  that  when  he  did  elect 
he  was  bound,  and  that  after  seeking  to  enforce  his  remedy,  or 
indeed  enforcing  his  rights,  against  one  pair,  that  is  to  say,  Rogers 
and  Beech,  he  had  not  the  right  to  maintain  another  action  against 
Scarf  separately.  He  could  not  maintain  a  second  action 
[*  365]  against  *  Scarf  unless  he  joined  Rogers  with  him,  and  the 
result  would  be  that  there  would  be  two  actions  against 
Rogers  for  the  same  debt  It  seems  to  me  demonstrable,  there- 
fore, that  if  the  plaintiff  elected  to  sue  any  two  he  could  not  main- 
tain an  action  against  the  third  man  either  separately,  or  jointly 
with  one  of  the  two  whom  he  had  originally  sued. 

That  being  so,  the  plaintiff  was  not  bound  to  elect,  but  if  he 
did  elect  he  was  concluded  by  his  election ;  and  without  occupy- 
ing your  Lordships'  time  further  I  have  only  to  add  that  it  is  to 
my  mind  absolutely  plain  that  in  this  case  his  conduct  was  an 
election  to  sue  and  maintain  his  action  against  Rogers  and  Beech, 
and  consequently  that  he  has  lost  his  right  to  maintain  any  action 
against  Scarf. 

Order  appealed  from  reversed;  judgment  of  Denman,  J., 
for  the  defendant  {the  appellant)  restored,  with  costs  in  the 
Court  of  Appeal  and  in  this  Hovm  ;  cause  remitted  to  the 
Queen's  Bench  Division, 

Lords'  Journals,  13th  June,  1882. 


B.  C.  VOL.  XIX.]     SECT.  IV.— DISSOLUTION  AND  ITS  CONSEQUENCES.    757 
Ho.  88.  —  Boarf  ▼.  Jazdiiie.  — ^  Hotot. 


ENGLISH  NOTES. 

The  principal  case  waS  followed  hy  Mathew,  J.,  in  Fell  v.  Parkin 
(1882),  62  L.  J.  Q.  B.  99,  47  L.  T.  350;  and  it  was  held  that  where  a 
liability  is  sought  to  be  created  by  estoppel,  and  the  remedy  against  the 
person  who  ought  to  pay  is  likely  to  be  imperilled  by  delay,  the  elec- 
tion must  be  made  within  a  reasonable  time.  For  this  proposition 
Smethurst  v.  MUcheU  (1859),  1  Ell.  &  Ell.  622,  28  L.  J.  Q.  B.  241,  and 
Curtis  V.  Williamson  (1874),  L.  R.  10  Q.  B.  57,  44  L.  J.  Q.  B.  27,  31 
L.  T.  678,  23  W.  R  236,  were  cited.  In  this  case  of  Fell  v.  Parkin 
the  creditor  had  attended  a  meeting  of  the  creditors  of  one  of  the 
actual  debtors,  handed  in  a  claim  which  was  allowed,  taken  the  chair  at 
the  meeting,  and  voted  against  the  acceptance  of  a  composition.  It 
was  held  that  he  had  made  his  election,  and  given  up  his  claim  against 
the  ostensible  debtor. 

In  a  Scotch  case.  Blacks  v.  Girdwood  (1885),  13  Kettie,  243,  the 
Judges  suggest  some  doubt  whether  the  law  as  laid  down  in  the  princi- 
pal case  applies  to  Scotland.  They  held  that,  at  all  events,  a  creditor 
was  not  precluded  from  suing  a  former  partner  of  whose  retirement  he 
had  no  notice,  merely  by  the  circumstance  that  he  had  lodged  a  claim 
in  the  bankruptcy  of  the  new  firm  which  he  had  withdrawn  before  the 
trustee  in  bankruptcy  had  proceeded  to  the  ranking  of  the  claims. 

AMERICAN  NOTES. 

A  retiring  partner  of  course  remains  liable  to  those  who  have  not  had 
sufficient  notice  of  the  dissolution.  Duff  v.  Baker,  78  Iowa,  642 ;  Stimson  v. 
Whitney^  130  Massachusetts,  591 ;  Hixon  v.  Pixley,  15  Nevada,  475 ;  Clement 
V.  Clement,  69  Wisconsin,  599. 

*'  That  *  equitable  estoppel '  is  the  true  foundation  for  the  liability  of  the 
retired  partner  in  such  cases  is  conspicuously  shown  by  the  case  of  Scarf  v. 
Jardine"  Ames'  Cases  on  Partnership,  p.  540,  note  3.  The  principal  case  is 
also  cited  with  approval  in  Parsons  on  Partnership,  4th  ed.  §  315,  note  1 ; 
Bates  on  Partnership,  §§  109,  1054. 

As  the  doctrine  of  estoppel  does  not  apply  to  a  liability  for  taxes,  a  partner 
who  retires  from  a  firm  before  the  first  day  of  May  is  not  liable  for  a  tax 
assessed  that  day  upon  property  of  the  firm,  though  no  notice  of  the  disso- 
lution has  been  given.     Waahbum  v.  Walworthj  133  Massachusetts,  499. 

A  partner  by  estoppel  is  not  an  actual  partner.  Grahenheimer  v.  Riiulakoff, 
64  Texas,  49.  Hence  a  retiring  partner,  who  has  given  no  notice  of  dissolu- 
tion, and  who  lends  money  to  the  continuing  partner,  is  a  mere  creditor,  and 
may  compete  with  the  other  creditors  in  insolvency,  or  even  receive  a  prefer- 
ence.   Richardson  v.  Davis,  70  Mississippi,  219. 
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No.  34.— HEATH  v.  SANSOM. 
(1832.) 

No.  35.  —  In  be  FRASER    Ex  parte  CENTRAL  BANK  OF 

LONDON. 

(a  A.  1892.) 

BULE. 

A  DORMANT  partner  is  not  liable  to  persons  not  knowing 
him  to  be  a  partner,  upon  transactions  carried  on  in  the 
name  of  the  same  firm,  after  he  has  ceased  to  be  a  partner. 

The  mere  use  of  a  former  partner's  name  in  the  style  of 
the  firm  is  not  a  representation,  to  persons  who  had  no 
dealings  with  the  old  firm,  that  the  person  of  that  name  is 
a  member  of  the  firm. 

Heaih  ▼.  Sansom  and  Evaiis. 

4  Bam.  fr  Adol.  I7»-178  (38  B.  B.  237). 

Pa/rtnership, — DiasohOum,  — Dormant  Partner,  —  Not  liable  on  Subsequent 

I^ansactions. 

[172]  S.  and  E.  were  partners  in  alum  works,  for  an  Indefinite  period.  E.  was 
a  dormant  partner.  In  January,  1829,  it  was  agreed  that  the  settlement  of 
the  partnership  accounts,  and  all  questions  concerning  the  respective  liabilities,  and 
the  mode  of  winding  up  the  affairs,  and  the  manner  and  time  of  dissolving  the 
partnership,  should  he  referred  to  an  arbitrator ;  and  it  was  afterwards  agreed 
that  S.  and  E.  should  respectively  bid  for  the  plant,  utensils,  and  fixtures,  and 
the  referee  was  to  declare  the  highest  bidder  to  be  the  purchaser.  In  April, 
1829,  S.,  having  been  declared  the  highest  bidder,  became  the  purchaser,  and  the 
works  were  entirely  given  up  to  him :  Hddj  that  the  partnership  was  then  de- 
termined, although  the  referee  had  made  no  order  as  to  the  dissolution ;  and 
that  S.  had  no  authority,  after  that  time,  to  bind  E.  by  a  promissory  note. 

Assumpsit  by  the  plaintiff,  as  indorsee,  against  the  defendants, 
as  makers,  of  a  promissory  note  for  £.300,  dated  July  Ist,  1829. 
Plea,  by  the  defendant  Evans,  the  general  issue.  Sansom  suffered 
judgment  by  default  A  rule  in  this  case,  for  a  new  trial,  having 
been  made  absolute,  in  Easter  Term,  1831,  the  cause  came  on  to 
be  tried  before  Lord  Tenterden,  Ch.  J. ,  at  the  sittings  in  Middle- 
sex after  Hilary  Term,  1832  ;  and  the  following  facts  were  proved : 
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—  Before  January,  1829»  Sansom  and  Evans  were  partners  in  some 
alum  works  at  Bristol ;  Evans  was  not  held  out  to  the  world  as  a 
partner;  the  trade  was  carried  on  under  the  style  and  firm  of  Philip 
Sansom  and  Co.  On  the  26th  of  January,  1829,  Sansom  and  Evans 
agreed  that  the  settlement  of  the  accounts  of  the  partnership  sub- 
sisting between  them  as  manufacturers  of  alum,  and  all  questions 
between  them  concerning  their  respective  liabilities  in  the  part- 
nership transactions,  the  mode  of  winding  up  the  affairs  of  the 
partnership,  and  the  manner  and  time  of  dissolving  it,  should  be 
referred  to  the  decision  of  H.  O.  Price ;  and  that  they  would  abide 
by  his  decision.  In  April,  1829,  it  was  agreed  between  Sansom 
and  Evans,  as  to  the  disposal  of  the  plcmt,  utensils,  and 
fixtures  on  *  the  alum  works,  that  each  should  separately  [*  173] 
offer  a  price,  which  was  to  be  communicated  to  the  referee, 
and  he  was  then  to  declare  the  highest  bidder  to  be  the  purchaser ; 
such  purchaser  to  give  a  bill  for  the  purchase  money,  and  to  be 
entitled  to  the  possession  of  the  goods  purchased.  In  the  same 
month  of  April,  Sansom  having,  by  letter  to  the  referee,  made  a 
tender  of  £130  for  the  said  plant,  utensils,  and  fixtures,  they  were 
declared  by  the  referee  to  be  his  property;  and  the  works  were 
entirely  given  up  to  him.  In  July,  1829,  Sansom,  being  called 
upon  by  the  Droitwich  Salt  Company  to  pay  a  sum  of  £300  which 
he  owed  them,  gave  the  promissory  note  in  question  for  £300,  and 
the  note  was  indorsed  by  the  company  to  the  plaintiff.  Upon 
this  evidence.  Lord  Tentsrden  was  of  opinion  that  there  had 
been,  in  July,  1829,  no  actual  dissolution  of  the  partnership ;  and 
a  verdict  was  found  for  the  plaintiff,  for  the  amount  of  the  note. 
A  rule  nisi  having  been  obtained  for  a  new  trial,  on  the  ground 
that  the  partnership  must  be  taken  to  have  been  actually  dissolved 
in  April,  1829,  when  Sansom  became  the  purchaser  of  the  plant, 
utensils,  cmd  fixtures  on  the  alum  works. 

Sir  James  Scarlett  and  Hoggins  now  showed  cause.  Sansom 
had  primA  facie  an  authority  to  bind  his  partner  by  bills  of  ex- 
change and  promissory  notes,  and  that  authority  continued  in 
July,  1829,  unless  the  partnership  was  previously  put  an  end  to. 
The  submission  to  Price  cannot  operate  as  a  dissolution.  It  was 
a  proceeding  preparatory  to  it,  but  it  clearly  was  not  intended  that 
the  relation  of  partnership  should  then  cease,  for  Price  was  to 
determine  concerning  the  time  and  mode  of  dissolving  it 
He  never  did  so  determine  before  July,  *  1829,  and  this  [*  174] 
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partnership  then  continued,  notwithstanding  any  transaction  as  to 
the  plant  and  fixtures. 

Bompas,  Serjt ,  and  Ball,  contra,  —  The  authority  of  one  partner 
to  bind  another  by  his  promissory  note,  is  implied  from  the  rela- 
tion of  partnership,  and  ceases  as  soon  as  the  partnership  is  deter- 
mined, unless  such  party  has  held  himself  out  as  a  partner  to  the 
world,  or  to  a  third  person,  and  thereby  induced  others  to  give 
credit  on  the  faith  of  such  partnership.  Here,  Evans  never  so 
held  himself  out,  but  was  a  mere  dormant  partner.  The  only 
question,  therefore,  is,  whether  the  partnership,  as  between  Evans 
and  Sansom,  was  dissolved  ?  No  formal  agreement  is  necessary  to 
effect  a  dissolution ;  any  writing,  words,  or  conduct,  from  which 
a  clear  intentipn  to  dissolve  the  relation  can  be  collected,  is  suffi- 
cient Conceding  that  the  agreement  of  reference  did  not  amount 
to  an  actual  dissolution,  but  was  preparatory  to  it;  in  April, 
1829,  it  was  agreed  that  the  referee  should  declare  which  of  the 
two  was  to  be  the  purchaser  of  the  plant,  fixtures,  &a ,  and  that 
this  person  should  be  entitled  to  the  possession  of  the  goods  pur- 
chased. Price  declared  Sansom  to  be  the  purchaser,  and  he  took 
to  the  stock  in  trade,  and  became  the  sole  proprietor.  After  that 
time  the  partnership  was  at  an  end,  and  Sansom  could  have  no 
authority  to  bind  Evans  by  his  promissory  note. 

Denman,  Ch.  J.  —  I  am  of  opinion  that  the  rule  for  a  new  trial 
must  be  made  absolute  in  this  case,  because  Evans,  at  the  time 
when  the  note  was  given,  had  ceased  to  be  a  partner  with  Sansom 
in  the  alum  business.  In  January,  1829,  it  was  agreed  that  all 
matters  concerning  the  mode  of  winding  up  the  affairs  of 
[*  175]  the  partnership,  *  and  the  manner  and  time  of  dissolving 
it,  should  be  submitted  to  a  referee.  It  was  afterwards 
agreed  that  the  plant,  utensils,  and  fixtures  on  the  alum  works, 
were  to  be  declared  by  the  referee  to  belong  to  him  who  should  be 
the  highest  bidder,  and  in  April,  1829,  Sansom  was  declared  to  be 
the  highest  bidder,  and  became  the  purchaser,  and  the  plant,  uten- 
sils, and  fixtures,  were  delivered  up  to  him.  Evans  having,  then, 
parted  with  all  his  interest  in  the  works  from  which  the  profits  of 
the  business  (if  any)  were  to  arise,  ceased  to  have  any  right  to 
participate  in  such  profits;  and  since  a  partnership,  as  between 
parties,  results  from  the  agreement  to  share  in  profits,  it  ceases  as 
soon  as  such  fight  is  .determined.     This  note,  then,  being  given 
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after  Sansom  bad  become  tbe  sole  proprietor,  and  after  tbe  implied 
autbority,  resulting  from  tbe  relation  of  partnersbip,  was  at  an 
end,  could  not  bind  Evana 

Parke,  J.  —  Tbe  rule  for  a  new  trial  must  be  made  absolute. 
Tbe  objection  to  tbe  plaintiff's  recovering  against  Evans  is,  tbat 
in  July,  1829,  Sansom  was  incompetent  to  bind  Evans.  It  must 
be  taken  upon  tbe  evidence,^  tbat  tbe  partnersbip  was  to  con- 
tinue for  an  indefinite  period  (tbere  being  no  proof  to  tbe  con- 
trary), and  tben  eitber  party  migbt,  at  any  time,  bave  put  an  end 
to  tbe  partnersbip  by  a  simple  notice  to  bis  co-partner,  Peacock  v. 
Peacock,  16  Vea  49  (p.  549,  arUe) ;  Featherstonhaugh  v.  Fenwick, 
17  Ves.  298  (p.  570  ante)]  Nerot  v.  Bumand,  4  Euss.  260  (28 
R  R  65) ;  A  fortiori  by  a  mutual  agreement  Tben  tbe  question 
is,  was  tbe  autbority  of  Sansom  to  bind  Evans  (wbicb  is  implied 
by  law  from  tbe  relation  of  partnersbip)  determined  in 
July,  wben  tbe  note  was  given  ?  In  January,  *  1829,  it  [*  176] 
was  agreed  between  tbem,  tbat  tbe  settlement  of  tbe 
accounts  of  tbe  partnersbip,  and  all  questions  concerning  tbeir 
respective  liabilities  in  tbe  partnersbip  transactions,  and  concerning 
tbe  mode  of  winding  up  tbe  affairs,  and  tbe  mode  and  time  of  dis- 
solving tbe  partnersbip,  sbould  be  referred  to  an  arbitrator.  Tbe 
expression  "  dissolving  tbe  partnersbip  *  is  ambiguoua  It  may 
eitber  import  tbe  dissolution  of  tbe  joint  tenancy  in  tbe  goods  be- 
longing to  tbe  firm,  and  tbe  division  of  tbe  partnersbip  effects,  or 
a  putting  an  end  to  tbeir  future  dealings,  and  tbe  mutual  autbority 
of  one  party  to  bind  tbe  otber  by  future  contracts,  or  botb.  If  tbe 
first  be  tbe  true  import  of  tbe  words,  and  tbe  intention  was  by 
tbem  to  provide  tbat  tbe  arbitrator  was  to  decide  wben  and  bow 
tbe  partnersbip  effects  were  to  be  divided,  it  may  be  inferred  from 
tbe  otber  terms  of  tbe  agreement,  wbicb  are  tbose  generally  used 
on  a  complete  dissolution  of  partnersbip,  tbat  tbe  power  of  enter- 
ing into  future  contracts  bad  already  been  put  an  end  to.  But, 
assuming  tbat  not  to  be  so,  and  tbat  tbe  arbitrator  was  to  deter- 
mine not  merely  wben  and  bow  tbe  effects  were  to  be  divided,  but 
wben  tbat  mutual  autbority  was  to  be  put  an  end  to,  we  must 
tben  look  to  tbe  subsequent  conduct  of  Evans  and  Sansom,  to  see 
wbetber  tbey  intended  tbat  tbe  one  sbould  bave  a  rigbt  to  bind 
tbe  otber  by  future  contracts  so  late  as  July,  1829.  In  April, 
1  The  only  proof  of  partnership  was  bj  declarations  of  Erans  to  that  effect 
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1829,  it  had  been  arranged  between  them,  that  the  one  who  made 
the  highest  offer  for  the  plant,  utensils,  and  fixtures,  was  to  have 
them,  and  be  put  into  possession.  Sansom,  having  been  the  high- 
est bidder,  took  possession  of  them  in  the  same  montL  Now, 
after  that,  it  never  could  have  been  in  the  contemplation  of  the 
parties  that  the  one  should  bind  the  other  by  future  con- 
[*  177]  tracts.  When  that  had  been  done,  *  there  can  be  no  ques- 
tion but  that,  as  between  Sansom  and  Evans,  the  right  to 
participate  in  the  profits  arising  from  the  plant,  utensils,  and  fix- 
tures (if  any  had  been  made),  ceased,  and  consequently  the  mutual 
power  to  bind  each  other  by  contracts  within  the  scope  of  their 
former  partnership  dealings,  ceased  also,  and  that  Sansom  had  no 
authority  afterwards  to  bind  Evans  by  any  future  contract  It  is 
to  be  borne  in  mind  that  Evans,  who  never  held  himself  out  to 
the  plaintiff  as  a  partner,  could  be  liable  only  by  reason  of  the 
authority  which  Sansom  really  possessed,  and  unless  that  author- 
ity continued  to  July,  1829,  he  was  not  liable  at  all.  But  if  it 
was  not  determined  in  January,  it  certainly  had  ceased  in  April 
of  that  year. 

Taunton,  J.  —I  am  of  the  same  opinion ;  and  for  the  same  rea- 
sons. Evans  was  a  dormant  partner  with  Sansom.  The  authority 
of  the  latter,  therefore,  to  bind  the  former,  ceased  as  soon  as  the 
partnership  was  at  an  end;  which,  at  the  latest,  was  in  April. 
Price,  to  whom  it  was  referred  to  settle  the  time  and  mode  of  dis- 
solving the  partnership,  at  that  time  declared  Sansom  to  be  the 
purchaser  of  the  partnership  effects,  in  consequence  of  the  tender 
made  by  him.  Evans  then  sold  his  interest  in  the  partnership 
concern  to  Sansom,  and  the  latter  assented  to  such  sale;  and  he 
afterwards  conducted  the  business  exclusively  for  his  own  benefit 
After  the  sale,  there  was  only  one  person  concerned  in  the  busi- 
ness, and  the  authority  of  Sansom  to  bind  Evans  ceased. 

Patt£son,  J.  —  I  am  of  the  same  opinion.  A  dormant  partner 
may  retire  from  a  firm,  without  giving  notice  to  the  world.     The 

question  is,  whether  Evans  did  retire  from  the  partnership 
[*  178]  before  July,  1829  ?    It  is  quite  *  clear  on  the  facts  of  the 

case,  that  he  retired  from  it  in  April,  1829;  for,  from 
that  time,  Sansom  only  was  entitled  to  the  works,  and  to  all  the 
profits  to  be  derived  from  them.     The  authority,  therefore,  which 
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Sansom  previously  had  to  bind  Evans,  was  countermanded  in 
April.  Bide  dbiolvie. 

InreFrMer.    Ex  parte  Central  Bank  of  LondoiL 

1892,  8  Q.  B.  683-639  (s.  0.  67  L.  T.  401). 

PartnertMp.  —  "  Holding  out  '*  as  Partner.  —  lAahQUy  ofBeHring  Part-  [688] 
nerfor  Debts  of  Firm  contracted  afkr  Dissolution  of  Partnership. 

A  partnership  having  been  dissolved  by  mutual  consent,  and  proper  notices 
of  the  dissolution  given,  the  mere  feust  that  the  retiring  partner  allows  the  con- 
tinuing partner  to  carry  on  business  in  the  old  finn  name  is  not  such  a  '^  holding 
out "  of  the  former  as  a  partner  as  will  render  him  liable  for  a  debt  of  the  firm 
contracted  after  the  dissolution  with  a  person  who  bad  not  dealt  with  the  old 
firm,  and  who  bad  no  knowledge  of  the  dissolution. 

Appeal  from  the  refusal  to  make  a  receiving  order  against  John 
Fraser. 

The  bankruptcy  petition  was  presented  by  the  Central  Bank  of 
London,  who  were  the  holders  for  value  of  a  bill  of  exchange  for 
£500,  due  December  6,  1890,  which  was  accepted  in  the  name  of 
a  partnership  firm  of  W.  &  J.  Fraser.  The  bank  had  discounted 
the  bill  on  November  20,  1890.  The  firm  had  consisted  of  John 
Fraser  and  his  brother  William  Fraser.  On  December  6,  1890, 
the  bank  issued  a  specially  indorsed  writ  in  em  action  in  the 
Queen's  Bench  Division  against  W.  &  J.  Fraser  upon  the  bill, 
which  had  been  dishonoured.  On  December  16  an  appearance  to 
the  writ  was  entered  for  "  William  Fraser  and  John  Fraser,  sued 
as  W.  &  J.  Fraser,  carrying  on  business  as  W.  &  J.  Fraser.  *  On 
the  application  of  the  bank,  an  order  was,  on  December 
23,  made  by  the  *  Master,  giving  them  leave  to  sign  judg-  [*  634] 
ment  under  Order  XIV.  for  the  amount  indorsed  on  the 
writ,  with  interest  and  costs.  The  defendants  did  not  appear  on 
the  hearing  of  the  summons.  On  December  24,  judgment  was 
signed  for  £501  68. ,  and  costs.  The  judgment  debt  was  not  paid. 
On  March  16,  1892,  John  Fraser  issued  a  summons  in  the  action, 
asking  that  the  judgment  might  be  set  aside  as  against  him,  on 
the  ground  that,  prior  to  the  date  of  the  acceptance  of  the  bill,  the 
partnership  between  himself  and  his  brother  had  been  dissolved, 
the  business  being  afterwards  carried  on  by  William  Fraser  alone, 
so  that  John  Fraser  was  not  liable  upon  the  bill.  The  Master  dis- 
missed the  summons.      John  Fraser  appealed  to  the  Judge  in 
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chambers.  The  Judge  referred  the  matter  back  to  the  Master  for 
further  inquiry.  The  Master,  after  hearing  further  evidence,  ad- 
hered to  his  former  decision,  and  the  Judge  then  dismissed  the 
appeal.  John  Fraser  appealed  to  the  Divisional  Court,  and  the 
appeal  was  dismissed.  He  then  appealed  to  the  Court  of  Appeal 
(Fry  and  Lopes,  L  JJ.),  who,  on  May  30,  1892,  dismissed  the 
appeal  on  the  ground  of  delay,  and  also  because  they  were  not  sat- 
isfied by  the  evidence  that  the  partnership  had  been  dissolved 
before  the  date  of  the  acceptance,  or  that,  if  it  had,  the  money  was 
not  raised  for  the  purpose  of  discharging  partnership  liabilities. 

On  March  9,  1892,  the  bank  had  served  a  bankruptcy  notice  on 
John  Fraser  in  respect  of  the  judgment  debt  An  act  of  bank- 
ruptcy was  committed  by  non-compliance  with  the  notice,  and  the 
bank  presented  a  bankruptcy  petition.  John  Fraser  resisted  the 
making  of  a  receiving  order  on  the  ground  that  at  the  date  of 
the  acceptance  he  was  not  a  partner  in  the  firm  of  the  acceptors. 
Upon  the  evidence  adduced  to  him  the  registrar  came  to  the  con- 
clusion that  this  was  the  fact,  and  he,  therefore,  refused  to  make 
a  receiving  order,  and  dismissed  the  petition. 

The  bank  appealed. 

Hopkinson,  Q.  C,  and  Vivian  Morten,  for  the  bank. —  Though 
the  Court  of  Bankruptcy  does  in  some  cases  go  behind  a  judgment 
for  a  debt,  and  inquire  into  the  consideration  for  the  debt,  it 
ought  not  to  do  so  in  a  case  in  which  the  debtor  has,  on  the  very 
same  grounds  which  he  now  puts  forward,  endeavoured  to 
[*  635]  set  *  aside  the  judgment,  and  his  application  has  been 
refused  by  every  Court,  including  the  Court  of  Appeal 
The  validity  of  the  debt  caimot  now  be  disputed  by  the  debtor, 
even  in  the  Court  of  Bankruptcy.  The  matter  is  really  res  judu 
cata :  Bowes  v.  The  Hope  Life  Insurance  Company,  11  H.  L.  C. 
389. 

[Kay,  L.  J.,  referred  to  Ex  parte  Banner,  17  Ch.  D.  480. 

Lord  EsHER,  M.  R ,  referred  to  Ex  parte  Lennox,  16  Q.  B.  D. 
315.] 

In  that  case  the  debtor  had  not  taken  any  steps  to  set  aside  the 
judgment     Here  he  has  done  so  without  success. 

Even  if  John  Fraser  was  not  a  member  of  the  firm  at  the  time 
of  the  acceptance,  he  had  held  himself  out  as  a  partner  by  allow- 
ing his  brother  to  carry  on  business  under  the  name  of  the  old 
firm.     It  is  not  necessary  for  the  purpose  of  making  him  liable  on 
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this  ground  that  the  repiesentation  should  have  been  made  to  the 
particular  person  who  seeks  to  take  advantage  of  it ;  it  is  sufficient 
if  the  representation  comes  to  the  knowledge  of  any  such  person 
casually. 
F.  H.  Mellor,  for  John  Fraser,  was  not  heard. 

Lord  EsflER^  M.  R  —  This  appeal  must  be  dismissed.  A  judg- 
ment was  obtained  by  the  appellants  against  the  alleged  debtor. 
The  judgment  was  against  a  partnership  6im,  and  against  him  as 
one  of  the  partners.  The  judgment  had  been  obtained  under  Order 
XIV. ,  and  an  application  had  been  made  by  John  Fiaser  to  the 
Queen's  Bench  Division  to  set  aside  the  judgment  as  against  him, 
and  to  allow  him,  notwithstanding  the  judgment,  to  defend  the 
action.  This  was  a  matter  for  the  discretion  of  the  Court,  and  in 
the  exercise  of  that  discretion  the  Master,  the  Judge  in  chambers, 
the  Divisional  Court,  and  ultimately  the  Court  of  Appeal,  refused 
the  application.  They  did  so  on  the  ground  of  delay,  and  on  some 
other  grounds.  As  a  matter  of  law  the  judgment,  therefore, 
stands  as  a  good  judgment  against  John  Fraser,  and  it  cannot  be 
questioned  by  him  in  any  Court,  except  the  Court  of  Bankruptcy. 
But,  when  it  is  sought  to  obtain  a  receiving  order  against  him  in 
respect  of  the  judgment  debt,  the  Court  of  Bankruptcy 
has  to  exercise  its  discretion,  and  for  the  *  exercise  of  that  [*  636] 
discretion  one  rule  of  conduct  is  to  be  found  in  sect  7  of 
the  Bankruptcy  Act,  1883,  which  provides,  by  sub-sect.  3,  that, 
"  if  the  Court  is  not  satisfied  with  the  proo..  of  the  petitioning 
creditor's  debt,  or  of  the  Act  of  bankruptcy,  or  of  the  service  of 
the  petition,  or  is  satisfied  by  the  debtor  that  he  is  able  to  pay  his 
debts,  or  that  for  other  sufficient  cause  no  order  ought  to  be  made, 
the  Court  may  dismiss  the  petition."  The  question  is,  whether 
the  registrar  had  not  a  discretion  under  sect.  7,  and  whether  he 
has  rightly  exercised  that  discretion.  The  mere  fact  that  there  is 
a  judgment  for  the  debt  does  not  prevent  the  registrar  from  saying 
that  there  is  no  good  petitioning  creditor's  debt  The  Court  of 
Bankruptcy  can  go  behind  the  judgment,  and  can  inquire  whether, 
notwithstanding  the  judgment,  there  was  a  good  debt  In  so 
doing,  the  Court  of  Bankruptcy  does  not  set  aside  the  judgment 
If  I  may  use  the  expression,  the  Court  goes  round  the  judgment, 
and  inquires  into  the  subject-matter.  Upon  the  words  of  sect  4 
of  the  Bankruptcy  Act  alone  it  might  be  said  that  the  existence 
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of  a  judgment  determined  the  matter;  but  sect  7  shows  that  the 
Court  of  Bankruptcy,  though  the  judgment  cannot  be  set  aside, 
may  inquire,  even  at  the  instance  of  the  debtor,  whether  there  is 
any  ground  for  making  a  receiving  order.  That  this  is  so  was 
determined  by  this  Court  in  Hx  parte  Leimox,  16  Q.  B.  D.  315, 
which  shows  that,  though  there  is  a  judgment,  which  the  judg- 
ment debtor  cannot  set  aside,  he  may  nevertheless  ajsk  the  Court 
of  Bfimkruptcy  to  inquire  whether  the  debt  on  which  the  judgment 
was  founded  was  a  good  debt,  and  that,  if  the  Court  is  satisfied 
that  it  was  not,  it  may  refuse  to  make  a  receiving  order  in  respect 
of  the  debt  The  decision  is  based  upon  the  highest  ground  — 
viz.,  that  in  making  a  receiving  order,  the  Court  is  not  dealing 
simply  between  the  petitioning  creditor  and  the  debtor,  but  it  is 
interfering  with  the  rights  of  his  other  creditors,  who,  if  the  order 
is  made,  will  not  be  able  to  sue  the  debtor  for  their  debts,  and 
that  the  Court  ought  not  to  exercise  this  extraordinary  power 
unless  it  is  satisfied  that  there  is  a  good  debt  due  to  the  petition- 
ing creditor.     The  existence  of  the  judgment  is  no  doubt  priind 

fade  evidence  of  a  debt ;  but  still  the  Court  of  Bankrupcty 
[•  637]  is  entitled  to  *  inquire  whether  there  really  is  a  debt  due 

to  the  petitioning  creditor.  The  question  is,  whether  the 
registrar  has  in  the  present  case  rightly  exercised  this  power  — 
whether,  in  fact,  there  is  a  good  petitioning  creditor's  debt  The 
facts  of  the  case  had  to  be  dealt  with  by  the  registrar.  He  was 
entitled  to  hold  that  the  partnership  had  been  dissolved  before  the 
acceptance  was  signed,  and,  if  so,  the  fact  was  proved  that  the 
acceptance  was  not  John  Eraser's  acceptance. 

But  it  is  said  that  John  Fraser  is  liable  on  the  bill  because  he 
held  himself  out  as  a  partner  in  the  firm.  The  doctrine  of  "  hold- 
ing out  '  is  a  branch  of  the  doctrine  of  estoppel.  If  a  man  holds 
himself  out  as  a  partner  in  a  firm,  and  thereby  induces  another 
person  to  act  upon  that  representation,  he  is  estopped  as  regards, 
that  person  from  saying  that  he  is  not  a  partner.  The  representa- 
tion may  be  made  either  by  acts  or  by  words;  but  the  estoppel 
can  be  relied  upon  only  by  the  person  to  whom  the  representation 
has  been  made  in  either  way,  and  who  has  acted  upon  the  faith 
of  it  There  is  no  evidence  in  the  present  case  of  any  such  hold- 
ing out  by  John  Fraser  to  the  petitioning  creditors.  If  they  had 
dealt  with  the  old  firm,  and  had  had  no  notice  of  the  dissolution 
of  partnership,  the  case  would  be  entirely  different 
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Then  it  is  said  that  the  question  of  the  validity  of  the  debt  is 
already  res  judicata  by  the  refusal  of  this  Court  to  set  aside  the 
judgment.  But  that  decision  was  an  adjudication  upon  the  ques- 
tion whether  the  judgment  could  be  set  aside  at  the  instance  of 
the  judgment  debtor  himself ;  the  present  question  is  whether,  the 
judgment  standing  as  a  good  judgment,  the  debt  can  in  the  Court 
of  Bankruptcy  constitute  a  good  petitioning  creditor's  debt  In 
my  opinion  it  cannot 

BowEN,  L.  J.  —  I  am  of  the  same  opinion. 

Kat,  L.  J.  —  I  agree.  It  is  old  law  in  bankruptcy  that,  neither 
upon  an  attempt  to  prove  a  debt,  nor  upon  a  petition  for  an  adju- 
dication of  bankruptcy  or  a  receiving  order  against  a  debtor,  is 
a  judgment  against  him  for  the  debt  conclusive.  In  Ex  parte 
Bryant,  1  V.  &  B.  at  p.  214  (12  R  R  213,  214),  Lord 
Eldon  said :  *  Proof  upon  a  judgment  will  not  *  stand  [*  638] 
merely  upon  that,  if  there  is  not  a  debt  due  in  ^  truth  and 
reality,'  for  which  the  consideration  must  be  looked  to.*  Can 
this  judgment  be  treated  as  conclusive  in  bankruptcy  because  the 
debtor  has  unsuccessfully  attempted  to  set  it  aside  ?  I  think  not, 
and  I  cannot  see  how  the  matter  is  any  more  rea  judicata  because 
there  has  been  an  unsuccessful  appeal  to  this  Court  I  agree  in 
all  that  the  Master  of  the  Bolls  has  said  on  this  point 

As  regards  the  question  of  "  holding  out, "  I  think  it  is  clearly 
proved  that  at  the  time  when  the  acceptance  was  given  John 
Fraser  was  not  a  partner  in  the  firm.  He  had  been  a  partner,  but 
the  partnership  had  been  dissolved,  and  the  business  was,  with 
the  consent  of  John  Fraser,  being  carried  on  by  William  Fraser 
under  the  old  firm  name.  The  bank,  who  claim  to  be  creditors 
of  John  Fraser  in  respect  of  the  acceptance,  had  had  no  dealings 
with  the  old  firm.  Does  the  fact  that  John  Fraser  permitted  his 
brother  to  carry  on  the  business  under  the  old  firm  name  amount 
to  a  representation  by  him  to  the  bank  that  he,  John  Fraser,  was 
a  partner  in  the  firm  ?  I  think  that  Newsome  v.  Coles,  2  Camp. 
617  (12  R  R  756),  shows  that  it  does  not  In  that  case  Thomas 
Coles  and  his  three  sons,  William,  George,  and  Charles,  had  car- 
ried on  business  in  partnership  under  the  firm  of  **  Thos.  Coles  & 
Sons.  *  The  father  died  in  1805,  and  the  three  sons  continued  to 
carry  on  business  under  the  same  firm  till  the  year  1808.  Oeorge 
and  Charles  then  withdrew,  and  established  a  new  business  under 


768  PABTNERSHIP. 


Vot.  84, 86. — Heath  ▼.  Baniom;  In  re  TnMr.  Xk  pte.  Oe&t  Bk.  of  LondoiL  —  Votei. 

a  new  firm.  Notice  of  the  dissolution  of  partnership  was  pub- 
lished in  the  "  London  Gazette, "  and  was  sent  round  to  the  corre- 
spondents of  the  house.  William  Coles  continued  the  old  business 
by  himself,  under  the  old  firm,  and  in  March,  1810,  he  accepted 
in  that  name  a  bill  of  exchange  drawn  upon  Thomas  Coles  &  Sons. 
The  plaintiff,  the  holder  of  the  bill,  had  not  had  any  dealings  with 
the  partnership  of  Thomas  Coles  &  Sons  when  composed  of  the 
three  brothers,  and  when  he  took  the  bill  he  did  not  know  that 
that  partnership  had  been  dissolved.  He  sued  the  three  brothers 
upon  the  acceptance,  and  it  was  held  by  Lord  Ellenborough  that 
the  brothers  George  and  Charles  were  not  liabla     They  had  done 

all  that  they  could  to  notify  the  dissolution  of  the  old  part- 
[*  639]  nership.     In  the  present  case  the  evidence  shows  *  that, 

when  the  dissolution  of  partnership  took  place,  the  part- 
ners notified  it  to  their  bankers  and  to  their  principal  creditors. 
The  appellants  say  that  before  they  discounted  the  bill  they  in- 
quired of  those  bankers  who  were  the  partners  in  the  firm  of  W. 
&  J.  Eraser,  and  that  the  manager  told  them  John  Eraser  was  a 
partner.  But  the  manager  was  not  called,  and  there  is  really  no 
evidence  of  such  a  statement.  I  think  the  facts  bring  the  case 
within  the  principle  of  Newsome  v.  Coles^  and  that  there  is  no 
estoppel  as  against  John  Eraser.  In  my  opinion  the  registrar's 
decision  was  right  Appeal  dismissed. 

ENGLISH  NOTES. 

It  is  perhaps  a  question  whether  the  law  as  to  liability  by  representa- 
tion or  holding  out  as  a  partner  is  in  any  respect  altered  by  the  Part- 
nership Act,  1890  (53  &  54  Vict.  c.  39).  The  section  (14)  dealing 
with  the  subject  is  as  follows :  — 

«<14,  —  (1)  Every  one  who  by  words  spoken  or  written  or  by  con- 
duct represents  himself,  or  who  knowingly  suffers  himself  to  be  rep- 
resented, as  a  partner  in  a  particular  firm,  is  liable  as  a  partner  to  any 
one  who  has  on  the  faith  of  any  such  representation  given  credit  to  the 
firm,  whether  the  representation  has  or  has  not  been  made  or  communi- 
cated to  the  person  so  giving  credit  by  or  with  the  knowledge  of  the 
apparent  partner  making  the  representation  or  suffering  it  to  be  made. 

"(2)  Provided  that  where  aiter  a  partner's  death  the  partnership 
business  is  continued  in  the  old  firm  name,  the  continued  use  of  that 
name  or  of  the  deceased  partner^s  name  as  part  thereof  shall  not  of 
itself  make  his  executor's  or  administrator's  estate  or  effects  liable  for 
any  partnership  debts  contracted  after  his  death.'' 
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AHBSICAN  NOTES. 

"  The  same  principle  which  makes  this  distinction  between  new  customers 
and  old  customers  protects  a  dormant  or  unknown  partner  who  retires  and 
gives  no  notice  whatever.  He  was  bound  for  any  obligations  incurred  by  the 
firm  while  he  was  in  it,  because  he  was  then  a  partner  in  fact,  and  not 
because  he  was  supposed  to  be  one :  in  other  words,  he  was  bound  because  of 
his  participation  in  the  business  and  profits,  and  not  because  the  creditors  of 
the  firm  became  so  on  his  credit.  When  he  leaves  the  firm,  therefore,  all 
the  reason  for  holding  him  responsible  expires  ;  and  he  is  not  obliged  to  give 
any  notice,  or  take  any  step  to  withdraw  a  credit  which  never  existed." 
Parsons  on  Partnership,  4th  ed.  §  320.  See  Warren  v.  Ball,  87  Illinois,  76; 
Scott  V.  ColmesnU,  7  J.  J.  Marsh.  (Ky.),  416;  Keliey  v.  Hurlburt,  5  Cowen 
(N.  Y.),  534:  Armstrong  v.  Hussey,  12  Sergeant  &  Rawle  (Penn.),  815; 
Benton  v.  Chamberlin^  23  Vermont,  711. 

"  But  if  the  creditor  knew  of  the  dormant  partner's  connection  with  the 
firm  before  giving  the  credit,  the  reason  of  the  rule  is  gone,  and  such  partner 
is  an  ostensible  one  as  to  him.  It  makes  no  difference  how  he  became  aware 
of  such  connection ;  the  information  need  not  be  by  acts  or  declarations  of 
the  dormant  partner,  but  )nay  be  the  announcement  of  the  ostensible  partner 
or  of  an  agent  of  the  firm,  or  be  discovered  by  accident  The  sole  test  is, 
has  the  secrecy  been  maintained  not  only  to  dealers  generally,  but  to  the 
particular  dealer. "  Bates  on  Partnership,  §  608.  Park  v.  Wooten,  35  Ala- 
bama, 242 ;  Phillips  v.  Nash,  47  Georgia,  218;  Lieb  v.  Craddoekj  87  Kentucky, 
525;  Davis  v.  Allen,  3  New  Tork,  168. 

In  applying  the  rule  that  a  dormant  partner  need  not  give  notice  of  the 
dissolution  of  the  firm  in  order  to  relieve  himself  from  future  liability  to 
persons  not  knowing  him  to  be  a  partner,  much  of  course  turns  on  the  mean- 
ing given  to  the  term  "  dormant."  Thus,  while  in  some  States  the  English 
rule  is  followed,  that  every  member  of  the  firm  whose  name  does  not  appear 
in  the  firm  style,  and  whose  connection  with  the  firm  has  not  been  known  to 
the  plaintiff,  is  a  dormant  partner,  in  other  States  it  is  held  that  the  term 
involves  inactivity  as  well  as  secrecy.  Accordingly,  in  the  latter  States^ 
"  though  a  particular  partner's  name  may  not  appear  in  the  firm  style,  and 
though  he  may  not  have  been  known  to  a  particular  dealer  or  to  the  public 
as  a  partner,  yet,  if  he  has  been  an  active  member  of  the  firm,  he  must  give 
due  notice  of  his  withdrawal  to  former  customers,  if  he  would  effectually 
terminate  his  liability  for  its  subsequent  obligations  to  them."  Burdick  on 
Partnership,  257,  citing  Elkinton  v.  Booth,  143  Massachusetts,  479 ;  Elmim 
Iron  ft-  Steel  Boiling  MiU  Co,  v.  Harris,  124  New  York,  280;  Shamburg  v.  Rug- 
gles,  83  Pennsylvania  State,  148. 

A  special  partner  in  a  limited  partnership,  who  is  liable  as  a  general 
partner  on  account  of  having  filed  a  false  certificate,  need  not  give  notice 
of  withdrawal  in  order  to  terminate  his  liability.  Tiige  v.  Brooks,  124  Penn- 
sylvania State,  178. 

It  may  be  perhaps  questioned  whether  the  second  paragraph  of  the  rule, 
as  to  the  continued  use  of  a  former  partner's  name  in  the  style  of  the  firm, 
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is  not  opposed  to  the  current  American  view.  Thus  Kent  says,  8  Commen- 
taries, *  32,  "  £yen  if  it  were  the  intention  of  the  parties  that  they  should 
not  be  partners,  and  the  person  to  be  charged  was  not  to  contribute  either 
money  or  labor,  or  to  receive  any  part  of  the  profits,  yet  if  he  lends  his  name 
as  a  partner,  or  suffers  his  name  to  continue  in  the  firm  after  he  has  ceased 
to  be  an  actual  partner,  he  is  responsible  to  third  persons  as  a  partner,  for  he 
may  induce  third  persons  to  give  that  credit  to  the  firm  which  otherwise  it 
would  not  receive,  nor  perhaps  deserve." 

And  Parsons  says,  in  his  book  on  Partnership,  4th  ed.  §  318,  that  *'  a 
partner  who  actually  retires  as  to  all  his  rights  and  interests  may  consent  to 
leave  his  name  in  the  firm,  or  to  a  use  of  it  by  the  old  partners ;  and,  while 
he  thus  consents,  even  by  his  silence  alone,  if  he  knows  it^  he  does  not  retire 
as  to  his  responsibilities." 

In  several  oases  it  has  been  held  that  where,  after  notice  of  dissolution,  the 
continuing  partner  retains  the  old  firm  name,  with  the  acquiescence  of  the 
retiring  partner,  this  will  render  the  latter  liable  for  the  debts  of  the  new 
business  to  persons  misled  thereby.  Re  Krueger,  2  Lowell's  Decisions  (U.  S.), 
66;  Speer  v.  Bishop,  24  Ohio  State,  508;  Wait  v.  Brewster,  31  Vermont,  516; 
Evans  (f  Hotoard  Co,  v.  Hadfield,  03  Wisconsin,  665.  But  see  Gaines  v. 
Leslie,  54  New  York  Supplement,  421. 

"It  is  to  be  remembered  here,  however,  that  when  a  firm  is  dissolved  by 
the  death  of  a  partner,  this  act  of  nature  must  be  taken  notice  of  by  the 
whole  world,  and  no  notice  of  dissolution  is  necessary  to  release  his  estate 
from  liability  on  subsequent  contracts,  nor  does  the  continued  use  of  the  old 
name  by  the  surviving  partners  charge  it  or  the  executor  with  liability.  The 
doctrine  of  holding  out  has  no  application ;  it  is  like  the  case  of  a  person  held 
out  without  his  knowledge.  Nor  if  the  executor  continue  business  under  the 
old  name,  for  he  cannot  pledge  the  general  estate  unless  explicitly  authorized 
so  to  do."  Bates  on  Partnership,  §  100.  See  Price  v.  Mathews,  14  Louisiana 
Annual,  11. 


No.  36.— DEVATNES  v.  NOBLE.     (Houlton's  Case,  &c.) 

(1816.) 

RULE. 

The  estate  of  a  deceased  partner  is  not  liable  to  third 
parties  for  a  breach  of  trust  committed  by  the  surviving 
partners  subsequently  to  the  death. 
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Deraynet  v.  Hobl6.    (Honlton't  Case,  A».) 

1  Merivale,  616-623  (15  R.  R.  169). 

Partnership.  ^Estate  of  Deceased  Partner.  —  Breach  of  Trust  by  Surviving 
Partner.  —  Estate  not  liable. 

Deposit  of  bills  with  the  house  in  D.'s  lifetime,  which  were  sold  by  the  [616] 
housp,  part  in  his  lifetime,  and  part  after  his  death.     The  estate  of  D. 
is  tfot  answerable  in  respect  of  the  latter,  though  in  this  particular  case  it 
appeared  that  the  party  who  deposited  them  had  no  notice  of  the  death  of  D. 

Mr.  Houlton's  case,  singly,  differed  from  all  the  rest,  in  the 
circninstanee  that  he  did  not  know  of  Devaynes's  death,  but  dealt 
under  the  impression  that  he  was  alive,  and  continued  in  the  firm. 
The  nature  of  his  transactions  with  the  partnership  was  that  he 
deposited  bills  with  the  house  in  Devaynes's  lifetime,  part  of 
which  were  sold  by  the  house  before,  and  part  after  Devaynes's 
death.  As  to  his  case,  the  Master  reported  in  favour  of  his  claim 
for  the  bills  sold  in  Devaynes's  lifetime,  but  disallowed  it  in 
respect*  of  such  as  were  sold  by  the  surviving  partners  after  De- 
vaynes's death,  considering  the  fact  of  his  being  ignorant  of  that 
event  as  immaterial,  and  not  making  any  difference  in  the  case. 

The  exception  taken  was,  "  for  that  the  Master  had  reported  his 
opinion  to  be  that,  as  to  £734,  part  of  the  balance  of  £4356  men- 
tioned in  the  report  (being  the  amount  of  the  principal  sum  of 
£700  secured  by  two  exchequer  bills  for  £200  and  £500  respec- 
tively, and  of  such  interest  thereon  as  was  included  in  the  said 
balance),  the  testator,  William  Devaynes's  estate  is  not  liable  for 
or  chargeable  with  the  same,  the  said  two  bills  having  been  sold 
by  the  surviving  partners  after  the  death  of  the  said  testator; 
whereas  the  Master  ought  to  have  reported  that  the  estate  of  the 
said  testator  is  liable  for  and  ought  to  be  charged  with  the  said 
sum  of  £734. " 

Heald,  in  support  of  the  exception. 

This  case  is  to  be  considered  as  distinct  from  any  question 
relating  to  a  breach  of  trust  It  is  not  like  a  case  where 
property  is  deposited  in  the  hands  of  *  trustees  who  are  [*  617] 
independent  one  of  another,  who  do  not  enter  into  any 
engagement  with  respect  to  the  conduct  of  each  other,  and  who 
receive  it  as  a  mere  deposit  These  bills  were  not  placed  in  the 
hands  of  persons  in  that  situation,  but  with  partners  engaging  for 
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the  honesty,  and  tnist-worthiness,  and  solvency  of  each  other,  as 
in  a  trading  transaction.  I  admit  it  to  be  otherwise  in  the  case 
of  trustees,  where  the  estate  of  the  deceased  is  clearly  not  liable 
for  a  breach  of  trust  committed  by  the  survivors,  as,  for  instance, 
for  their  neglecting  to  renew  a  lease,  or  to  provide  a  fund  for  that 
purpose.  But  here,  at  the  time  when  Mr.  Houlton  deposited  these 
exchequer  bills,  the  agreement  was  to  return  them,  or  other  bills 
in  lieu  of  them  when  paid  off  by  government  If  they  had  en(||red 
into  a  written  agreement  for  this  purpose,  there  can  be  little  doubt, 
according  to  the  cases  cited  {Larie  v.  WilliavUy  2  Vern.  277,292), 
that  Devaynes's  estate  would  be  considered  liable,  whether  the 
misapplication  was  his  own  act  in  his  lifetime,  or  the  act  of  his 
partners  after  his  death.  Then,  where  is  the  distinction,  in  this 
case,  between  a  written  and  a  verbal  agreement  ?  But  there  are  the 
entries  in  the  passage-book,  which  amount  to  something  like  a 
written  agreement;  and  the  Master's  report  expressly  states  that 
there  was  an  agreement  What  has  there  been  to  put  an  end  to  this 
agreement?  As  I  construe  the  Lord  Chancellor's  words  in  Ex 
parte  Kendal  (17  Ves.  614,  HE.  R  122),  they  mean  to  say  that,  in 
the  case  of  a  cash  balance,  where  three  partners  come  to  an  agree- 
ment, and  one  dies,  his  estate  must  in  equity  make  good  a  breach 
of  that  agreement ;  and,  if  so  in  the  case  of  a  cash  balance,  what 
is  there  to  distinguish  that  from  the  deposit  of  a  security? 

Now,  suppose  these  bills  had  in  Devaynes's  lifetime 
[*  618]  *  been  deposited  by  the  partnership  with  their  broker  for 
the  purpose  of  being  sold,  and  that  they  were  not  actually 
sold,  or  the  produce  not  actually  received  by  the  house,  till  after 
Devaynes's  death;  in  that  case,  his  estate  would  not  have  been 
benefited  by  the  produce.  The  misapplication  of  the  bills  was  not 
the  giving  them  to  the  broker,  because,  till  they  were  sold,  Mr. 
Houlton  might  have  got  them  back.  Then,  if  the  receipt  of  the 
money  is  the  act  to  be  looked  to,  it  will  be  difficult  to  say  upon 
what  principle  Devaynes's  estate  can  be  made  liable.  Suppose 
the  case  of  any  specific  property  placed  in  the  hands  of  the  part- 
nership, and  that  Devaynes  had  raised  money,  in  his  lifetime,  by 
depositing  it  in  the  hands  of  a  third  person,  —  say  to  the  amount 
of  £1000,  — and  that,  after  his  death,  that  third  person  advanced 
to  the  surviving  partners  another  £1000  on  the  same  security.  It 
could  not  be  said  that  Devaynes's  estate  was  not  liable  for  the 
first  £1000.     That  has  been  already  decided.     Then,  could  it  be 
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said  that  the  creditor  must  look  to  his  estate  for  the  one  £1000, 
and  resort  to  the  commission  for  the  other  ?  No  such  distinctions 
could  be  made  if  the  agreement  were  considered  as  binding  on 
Devayues's  estate  in  the  first  instance;  but  otherwise  there  is  no 
limit  to  the  questions  that  would  arise  in  every  imaginable  case. 

If  the  surviving  partners  are  to  be  considered  as  solely  respon- 
sible, the  law  must  be  the  same,  in  whatever  way  the  bills  may 
have  been  disposed  of.  Thus  Mr.  Houlton  could  not  have  fol- 
lowed Devaynes's  estate,  even  if  the  balance  due  to  Devaynes  from 
the  surviving  partners  had  been  paid  by  them  out  of  the  produce 
of  these  very  exchequer  bills.  Thus  his  estate  would  act- 
ually be  benefited  by  the  breach  of  trust  committed,  *  and  [*  619] 
yet  the  party  injured  have  no  remedy  against  that  estate. 

That  an  agreement  entered  into  with  all  the  partners  should  be 
enforced  against  all,  appears  the  plainer  from  the  impossibility  of 
the  customers,  especially  those  resident  at  a  distance,  all  knowing 
of  the  decease  of  a  partner  at  the  moment  when  it  happens.  In 
this  case,  the  creditor  says  to  Devaynes 's  executors,  I  gave  these 
exchequer  bills  to  your  testator  to  keep.  Where  are  they  ?  I  am 
informed  that  the  surviving  partners  have  misapplied  them ;  but 
I  have  had  no  account ;  I  know  nothing  of  any  breach  of  trust ;  I 
only  expect  that  they  should  be  forthcoming. 

[Sir  William  Grant,  M.  R 

Deferred  giving  his  judgment  on  this  exception  until  after  the 
following  cases  of  Mrs.  Johnes  and  Mrs.  Brice  should  have  been 
heard.] 

Jolme8*8  Case. 

Mrs.  Johnes  *s  case  was  that  of  a  creditor  at  Devajmes's  death, 
in  respect  of  a  cash  balance,  who  continued  to  deal  with  the  sur- 
viving partners  by  paying  to,  and  receiving  from  them,  whereby 
the  cash  balance  was  sometimes  reduced,  and  sometimes  increased, 
but  upon  the  whole  reduced.  This  class  of  creditors  also  deposited 
exchequer  bills  after  Devaynes's  death  with  the  surviving  part- 
ners, who  sold  them  and  converted  the  money  to  their  own  use. 

The  Master  disallowed  her  claim,  in  respect  both  of  the  cash 
balance  and  the  exchequer  bills. 

*  The  counsel  for  Mrs.  Johnes  declined  to  argue  the  first  [*  620] 
of  these  exceptions  as  not  sustainable;  the  second  was 
under  the  same  circumstances  with  the  following:  — 
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Bric6*t  Case. 

This  was  the  case  of  a  creditor  who,  during  Devaynes's  life- 
time,  deposited  with  the  house  India  bonds,  which  were  sold  by 
the  surviving  partners.  The  case  differed  from  Mr.  Houlton's  in 
the  circumstance  that  the  creditor  had  notice,  in  the  ordinary  way, 
of  Devaynes's  death. 

The  Master  reported  that  Devaynes's  estate  was  not  liable  to 
the  payment  of  these  India  bonds,  because  the  breach  of  trust  was 
committed  by  the  surviving  partners. 

Bell  and  Palmer,  in  support  of  the  exception, 

Fonblanque,  for  the  assignees  of  the  surviving  partners. 

Bankers  who  have  the  management  of  property  in  the  funds 
derive  an  advantage  from  the  commission  on  the  different  trans- 
fers. They  are  not,  therefore,  in  the  situation  of  mere  naked 
trustees,  but  are  persons  holding  under  a  specific  contract  made 
with  them  in  their  partnership  capacity ;  as  much  a  joint  and  sev- 
eral contract  as  in  the  case  of  money  lent 

The  doctrine  of  the  civil  law,  as  applicable  to  such  cases,  is 
laid  down  in  the  following  words :  **  If  two  oi  more  per- 
[*  621]  sons  are  become  depositaries  of  one  and  the  *  same  thing, 
each  is  answerable  for  the  whole.  For  the  thing  depos- 
ited is  not  restored  unless  it  be  restored  entire;  and  they  shall  be 
answerable  for  one  another  in  case  of  any  fraud  committed  by  any 
one  of  them.  Neither  will  the  action  that  is  brought  against  one 
of  the  depositaries  take  away  the  right  of  afterwards  suing  all  the 
rest,  until  the  whole  thing  is  restored. "  Domat  Lib.  1,  tit  7, 
sect   1,  art   14. 

Now,  if  these  partners  were  joint  depositaries,  supposing  Mr. 
Devaynes  had  retired,  and  a  dissolution  of  partnership  'had  taken 
place  by  agreement,  would  he  not  be  bound,  though  he  meant  to 
give  up  that  trust,  and  no  longer  to  be  responsible  for  the  deposit, 
to  have  given  notice  to  the  persons  who  made  the  deposit  ?  New- 
some  V.  Coles,  2  Camp.  617  (12  E.  R  756).  And  in  Graham  v. 
Hope,  1  Peake,  208  (3  R  R  671),  it  is  laid  down,  that  it  is  in- 
cumbent on  persona  dissolving  a  partnership  to  send  express  notice 
of  such  dissolution  to  all  the  persons  with  whom  they  then  had 
dealings ;  and  that  a  general  notice  in  the  **  Gazette '  is  not 
sufficient 

Then,  are  not  the  executors  bound  to  send  the  same  notice,  in 
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the  case  of  a  partner  dying,  that  the  partner  himself  would  be 
bound  to  send  in  case  of  retiring. 

[The  Mastek  of  the  Rolls  :  — 

If  the  doctrine  cited  from  the  civil  law  be  the  law  of  this 
country,  you  have  your  legal  remedy  against  Mr.  Devaynes's 
representatives.  ] 

*  For  the  Assignees.  —  It  is  rather  an  equity  in  the  ad-  [*  622] 
ministration  of  the  civil  law;  and,   if  so,   there  is  no 
medium  through  which  it  can  be  rendered  available  to  us  but  that 
of  a  Court  of  Equity.     It  is  stated  as  being  the  rule  of  the  civil 
law,  and  we  draw  largely  from  the  civil  law  upon  this  subject 

For  the  Master's  Report.  — The  civil  law  does  not  lay  down  that 
the  contract  survives. 

In  support  of  tlie  exceptions.  —  That  is  another  point.  We  have 
shown  that  the  legal  rights  survive,  although  the  interest  does  not. 
The  question  is.  How  that  interest  is  to  be  dealt  witL  A  Court 
of  law  can  deal  with  it  on  an  action  of  account  between  the  par- 
ties ;  but,  between  creditors  and  the  representatives  of  a  deceased 
partner,  the  only  resort  is  to  a  Court  of  equity. 

The  Master  of  the  Eolls,  [stopping  the  counsel  for  Devaynes's 
representatives.] 

If  there  be  no  remedy  at  law  against  the  executors  of  Mr.  De- 
vaynes,  I  am  at  a  loss  to  understand  the  equity  on  which  this 
Court  is  to  interpose  to  make  good  the  loss  against  Mr.  De vaynes 's 
estate.  It  has  not  been  incurred  by  anything  that  he  did  or  neg* 
lected  to  do.  The  bills  were  safely  kept  as  long  as  he  had  any- 
thing to  do  with  them.  From  the  act  of  placing  them 
*  in  the  custody  of  a  partnership,  it  followed  that,  upon  [•  623] 
the  death  of  one  of  the  partners,  they  would  fall  into  the 
possession  of  the  surviving  partners.  Mr.  Houlton  himself,  there- 
fore, has  virtually  placed  them  there.  Mr.  De  vaynes 's  executors 
could  not  take  them  away.  Mr.  Devaynes  could  not  direct  his 
executors  to  take  them  away;  and,  though  Mr.  Devaynes  has 
neither  been  personally  instrumental  in  the  loss,  nor  personally 
benefited  by  it,  nor  could  have  prevented  it,  yet  it  is  contended 
that  it  is  upon  his  estate  the  loss  ought  to  be  thrown,  and  that  by 
a  Court  of  equity.  I  apprehend,  however,  that  it  would  be  the 
reverse  of  equity  to  throw  the  loss  on  his  estate  in  such  a  case  as 
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the  present  It  might  be  as  well  contended  that,  if  they  had 
thrown  the  bills  into  the  fire,  or  lost  them  by  negligence,  Mr. 
Devaynes  would  be  responsible  for  such  act  of  negligence.  He 
had  no  more  to  do  with  the  sale  of  the  bills  than  he  would  have 
had  to  do  with  a  loss  occasioned  by  such  means  as  these, 

I  am  clearly  of  opinion  that  these  exceptions  must  be  overruled. 

ENGLISH  NOTES. 

The  section  of  the  Partnership  Act,  1890  (63  &  64  Vict.  c.  39), 
dealing  with  the  liability  of  the  estate  of  a  deceased  partuer  is  as 
follows :  — 

**  Section  9.  Every  partner  in  a  firm  is  liable  jointly  with  the  other 
partners,  and  in  Scotland  severally  also,  for  all  debts  and  obligations 
of  the  firm  incurred  while  he  is  a  partner;  and  after  his  death  his 
estate  is  also  severally  liable  in  a  due  course  of  administration  for  such 
debts  and  obligations,  so  far  as  they  remain  unsatisfied,  but  subject  in 
England  or  Ireland  to  the  prior  judgment  of  his  separate  debts." 

A  firm  of  commission  agents  (F.  &  Co.)  in  1894,  procured  an  order 
for  certain  goods,  and  the  order  was  executed  by  another  firm  (E.  &  Co.) 
and  the  goods  delivered,  subsequently  to  the  death  of  one  of  the  part- 
ners in  F.  Sd  Co.,  to  the  surviving  partner  who,  according  to  the  course 
of  business  of  the  firm  of  F.  &  Co.,  forwarded  them  to  the  purchaser 
and  received  the  purchase  money,  but  became  bankrupt  without  having 
accounted  for  it  to  E.  &  Co.  It  was  held  by  Stirling,  J.,  that  no 
*' obligation"  was  incurred  by  the  estate  of  the  deceased  partner 
within  the  above  section.  The  learned  Judge  observed  that  before  the 
Act  the  case  would  have  been  ruled  by  Devaynes  v.  Noble,  Houlton^s 
Case  (supra)  ;  and  it  could  not  have  been  argued  that  under  such  cir- 
cumstances any  liability  attached  to  the  estate  of  the  deceased  partner. 
As  to  the  effect  of  the  Act,  he  said:  ^^I  should  have  been  unwilling  to 
read  '  obligations '  in  such  a  way  as  to  throw  on  the  estate  of  the  de- 
ceased partner  any  obligations  which  would  not  have  been  admissible 
prior  to  the  Act."  He  then  observed  that  under  the  circumstances  of 
the  case  there  was  never  any  obligation  upon  the  former  partner,  since 
the  agency  was  determined  by  his  death,  and  E.  &  Co.,  if  they  had 
known  of  the  death,  might  have  refused  to  deliver  the  goods  to  the  sur- 
viving partner.  "Uuder  these  circumstances,"  the  learned  Judge 
continued,  ^ '  it  seems  to  me  that  no  obligation  was  incurred  by  the 
estate  of  the  deceased  partner,  because  the  contract  of  agency  had  come 
to  an  end."  In  re  Friend,  Friend  v.  Frieiid,  1897,  2  Ch.  421,  66  L.  J. 
Ch.  737.  This  case  is  reported  upon  other  points,  relating  to  the  Stat- 
ute of  Limitations,  in  16  B.  C.  193. 
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AMERICAN  NOTES. 

After  the  dissolution  of  a  firm,  the  power  of  each  partner  to  bind  the 
others  is  gone,  except  so  far  as  may  he  necessary  to  wind  tip  the  afiaira  of 
the  firm  and  to  complete  the  transactions  hegun  hut  not  finished  at  the  time 
of  the  dissolution.     Burdick  on  Partnership,  228. 

In  case  of  dissolution  by  death  of  a  partner,  his  estate  at  once  ceases  to  be 
liable  for  future  contracts  entered  into  by  the  other  partnersi  as  in  other  cases 
of  termination  of  an  agency  by  death  of  the  principal^  independent  of  i^otice 
of  the  fact.  Bates  on  Partnership,  §  610,  citing  the  principal  case  of  Dfvfti^ne^ 
V.  Noble  J  and  also,  among  other  cases,  Lyon  v.  Johns  fin,  28  Connecticut^  It  4  ; 
Marled  v.  Jachnan,  3  Allen  (Mass.),  287 ;  Caldmell  v.  Slilemany  1  Rawie 
(Penn.),  212;  Dickinson  v.  Dickinson,  25  Grattan  (Ya.),  321,  329, 

Even  a  stipulation  in  the  articles  that  if  either  partner  dies  before  the  ex- 
piration of  the  period  limited  for  the  continuance  of  the  partnershipj  the 
survivor  shall  continue  the  business  for  the  unexpired  term,  while  it  gives 
the  survivor  the  right  to  employ  all  the  partnership  effects  without  mate- 
rial change  in  the  business  for  the  rest  of  the  term,  yet  confers  on  him  no 
authority  to  fasten  any  new  debt  or  liability  on  the  estate  of  the  deceased 
partner.  Vincent  v.  Martin,  79  Alabama,  540.  See  also  Edgar  \\  Cook,  i 
Alabama,  588;  Pitkin  v.  Pitkin,  7  Connecticut,  807;  Sianumod  v»  Owen,l^ 
Gray  (Mass.),  195;  National  Bank  v.  Bigler,  83  New  York,  51. 
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